Form and Substance in Cyberspace
A. Micheel Froomkin

M [isanintro or abstract required?]

"We donit know what (ICANN) is there for,™

Wrong Turn In Cyberspacée” had two basic goals, one descriptive, the other anaytical and
persuasive. Thefirst goal wasto describe how the Department of Commerce (DoC) employed a
novel piece of lega deight-of-hand to achieve certain outcomes regarding the management of the
Domain Name Sysem, akey Internet resource. Thus, Wrong Turn cargully explaned, and with
the encouragement of the Duke Law Journa staff perhaps over-footnoted, the story of how the
United States came to find itself controlling the root of the Domain Name System (DNS) relied
on by the overwhelming majority of Internet users. The Adminidration, and particularly aninter-
agercy group headed by Senior Presidertid Advisor Ira Magaziner, soonfound itself faced with
conflicting and irreconcil able demands between I nternet people such as Jon Postd who wanted to
create a large number of new top level domains(TLDs), and assertive trademark and intellectual
property interests who strongly opposed this-- and to whom the Administration was heavily
beholden.

In its effort to escape this seaming impasse, Magazing and DoC achieved the paradoxical
feat of kegping ultimate control over the DNS while maximizing the gover nment’ s deniability and
distance from the way in which the DNS is managed; in so doing DoC created a scheme in which
it and/or its agent can meke de facto rules that apply to all the US (and most foreign®) partid pants
in the DNS despite the absence of statutory authority from Congress. The result was an
ingtitution, the I nternet Corporation for Assigned Names and Numbers (ICANN), that is
increasingly able to impose itswill on -- to regulate -- domain name registrar s, registries, and
registrants, and has done s in ways that frequently benefit the trademark lobby and ICANN

'Nominet Managing Director William Black, who is also chairman of the generd assembly
for the Council of European National Top-Level Doman Registries (CENTR), an associati on of
European registries. http://newszdnet.co.uk/story/0, ,t269-s2102780,00.html.

’A. Michael Froomkin, Wrong Turn In Cyberspace: Using ICANN To Route Around The
APA And The Constitution, 50 Duke L. J. 17 (2000) (hereirefter Wrong Turn).

*As noted below, thepolitical albeit not technical, position of the ccTLD regidries differs
dightly from that of other participantsin the system.
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insiders.*

ICANN is, in form, aprivate non-profit California corporation and a U S government
contractor. But the form of the US gover nment’s relationship with ICANN isunusual, and the
substance unique. The facts set out in Wrong Turn demonstrate that the US gover nment isthe
but-for cause of ICANN'’ sexistence, of ICANN’s‘recognition’ by other relevant actors of
ICANN’s ability to exact revenues from registrars and registries, and indeed of ICANN's
continuing existence and relevance. Wrong Turn related each of these elements of the relationship
in perhapstedious detail, including how ICANN and the US government have entered into three
different contracts with the US government. In these agreements the US government lends
ICANN power over the DNS, and ICANN provides what amount to regulatory services for the
government. Wrong Turn argued that these facts had, or should have, legal effects because even
though the form of ICANN’srelationship with the U.S. is carefully crafted to disguiseit, the
substance of the US-ICANN relationship isto have DoC rely on | CANN to regulate where the
government fears or isunable to tread.

Wrong Turn aso argued that, at least from a parochial, US-centric, administrative law
point of view, ICANN is aterride precedent because it undermines the accountability we have a
right to expect should accompary the use of public power. By vesting de facto regulatory power
in a private body, DoC inaulates decigons about the DNS from the obligations (e.g. openness due
process) and constraints (eg. conflictsof interest, judicid review for procedural regularity and for
reasonableness) that commonly apply to exercises of public power.®> Indeed now that, thanksin
large part to the energetic intervertion of the US government, ICANN has secured itself a regular
and contractually guaranteed income stream from the ertities it regulates, it is in practice subject
to only oneredistic externa congtraint: whatever discipline isimposed by US government
overdght, and the background threat of the US government exercisng itsright to take back all

“The same results might have emerged from atraditional regulatory process, but then the
people making those decisons would have been accountable to the political process, and the right
of aggrieved parties to seek judicial review would be well-defined.

Meanwhile, the behavior of firms that lobby | CANN as if it were agovernment body,
turns out to have anti-trust implications. See A. Michael Froomkin & Mak Lemley, ICANN &
AntiTrust (forthcoming).

°It' scertdanly no secre that | came to be concerned about this question because, despite
having originally been atepid ICANN supporter, | had come to believe that it was making bad
choices and, most importantly, acting without regard for even minimal procedural regularity. |
used examples of theseto illustrate my arguments, although these were only afraction of the
problems discussed, in amore journalistic fashion, on the ICANNWatch web site,
http://www.icannwatch.org, of which | aman editor.
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the powers and functions it has besowed on ICANN.°

Wrong Turn’s second goal was to explore the legal theoriesthat could -- and, | argued,
should -- be used to right this departure from adminigtrative regularity. The key conceptual move
was to focus the legal argument on the government’ s role in DNS policy rather than on what
ICANN did. Asno onebut ICANN insidersis privy to the secret details of the US government’s
ongoing relaionship with ICANN, Wrong Turn argued in the alternative.

It began by laying out the case that so long as DoC continues to control the root, the law,
cognizant of the subgance of the relationship rather than focusng on only the form, requires it to
regulae the participants in the DNSvia tradtional APA processes rather than through contracts
and winks. We know, because it is public, at least part of the story about DoC’'srolein ICANN’s
formation. And we know that at one point DoC estimated that monitoring and helping ICANN
would require the half-time dedication of four or five full-time employees.” Further, DoC
testified to Congress that | CANN "consults" with DoC before its major decisions,® and that in at
least one case DoC amended an ICANN decision.® On the realpolitik side, ICANN very much
wantsto have full control of the root, and the US government, after initidly signding that it
would transfer full control to | CANN, was increasingly waffling as to when if ever it would
reinquishitscontrol.® And we know that while the government maintained thispowerful club
over | CANN’s head, ICANN had in fact done pretty much what the US gover nment had said (in a
formally non-binding statement of policy*") tha ICANN should do. These, and many other facts
related in Wrong Turn, indicated that despite the veneer of arms-length contracting to do research
or technology transfer, ICANN was in redity DoC' s catspaw, and that ICANN'’s actions should
be fairly chargeable to DoC, for DoC was either the ingtigator of or the conduit for ICANN’s
regulatory decisons. Thus, the article concluded that DoC’ s approval of or, in some cases

1f DOC withdrawsits recognition of I CANN or any successor entity by terminating this
Agreement, ICANN agrees that it will assign to DOC any rightsthat ICANN hasin al existing
contracts with registries and registrars." Memorandum of Understanding (MOU) between the
Department of Commerce (DOC) and the Internet Corporation for Assigned Names and Numbers
(ICANN), AMENDMENT 1,
http://www.ntia.doc.gov/ntiahome/domainname agreements/amend1-jpamou.htm § 5.

'See Wrong Turnat n. 398.
8Wrong Turn a p. 109.

*See infra note 86.

19%See Wrong Turn at 31 n. 43.

!Managemert of Internet Names and Addresses, 63 Fed. Reg. 31,741 (1998),
http://www.ntiadoc.gov/ntiahome/domainname/6 5 98dnshtm [hereinafter White Paper].
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acquescenceto, ICANN's actions pursuant to DoC’ sat lead tacit instrudions constitute
regulatory actions that should be taken in conformity with the APA. Wrong Turn aso argued,
athough thiswas alogicdly independent strand of the article, that these same facts provided the
foundation for a strong, but not unassailable, case that ICANN is a state actor, in which case at
least some of its activities would be subject to the strictures of the due process clause.

On the other hand, the party line from both ICANN ard, at times, the US government,
was that | CANN was indegpendent in substance aswell asform. Since the public did not have dl
thefacts, | could not conclusively disprove this assertion, it seemed important to consider the
legal consequences of this claim, whatever | suspected of its factual merits. While a private body
could manage the DNS if the system were ertirely private,*” from an administrative law
perspective there seemed to be something very fishy about having the government retain the
commanding height s of the DNS -- control over the contents of theroot -- and contract out the
managemert of that resource on a series of short-term agreements,*® while publicly washing its
hands of (most of) the matter. It became increasingly clear that ICANN'’ s deliberative procedures
left almost everything to be desired, and that the policy outputs of those procedures were
mistaken at best, slf-intereded at worst. Y &, on thisverson of the facts, neither private nor
public law seemed to offer a remedy to partiesaggrieved by ICANN’ sactions. If ICANN really
were as independent as it claimed, it could not be afedera actor, and therefor e there were no
public law remedies to be had against it. On the private law front, ICANN carefully insulated
itself from challenge by, for example, amending its by-laws to state that "members’ who "joined"
ICANN were not in fact members under California non-profit law,** thus ensuring they could not
bring even a meritorious derivative action

Again, the key move in Wrong Turn was to focuson DoC’ s role rather than ICANN's |
was struck by the smilarities between DoC' s asserted relationship with | CANN and that of the
Department of the Interior and the local Coa Boardsin Carter Coal.™ It seemed that if the non-
delegation-to-private- parties doctrine of Carter Coal (as diginct from the public non-delegation

12Subject, again, to anti-trust constrants, see Froomkin& Lemley, supra. Whether DoC
has the authority to release its hold on the DNS is disputed. See Wrong Turn@ -.

3See Wrong Turn at 34 n47. [update coming]

1“See A. Micheel Froonkin, Commentson Proposed Changes to ICANN By-Laws (Od.
22, 1999), htt p:/ vww.law.miami.ed w~amf/bylaw-amend- comment .ht m; A.Michael Froomkin,
ICANN and Individuals (Oct. 25, 1999), http://www. |aw.miami.edu/~amf/individual s.ntm; see
also ICANNWatch, Does ICANN Have Membes? (Feb. 20, 2001),
http://www.icannwatch.org/article.php?sid=3.

>Carter v. Carter Coal, 298 U.S. 238 (1936).
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doctrine of Schechter Poultry™®) had any continuing validity, then this was the case for which we
have been holding that dormant, but never quite discarded, doctrine in reserve. It goes without
saying that anyone arguing for areviva of something calling itsdf a non-delegation doctrine is
arguing uphill, even if the best understanding of that doctrine is more rooted in due process than
in strict separation of powers.'” If the non-delegation aspects of Carter Coal are still good law,
then | think DoC’ s relations with ICANN are that very rare case to which the doctrine applies.
But, just asthe non-delegation doctrine's history isbound up in the sruggle over the New Deal,
so today it is likdy that any non-delegation argument is going to carry substantial politicd or
constitutional-structural baggage. Thusin Wrong Turn | made a policy argument aswell asa
legal argument. First, | suggested that despite its seeming desuetude the Carter Coal non-
delegation doctrine had never been formally repudiated, and cited moder n state court decisons
relying onit.”® Having established that the doctrine at least remans available, | then argued that
ICANN'’s corporatist structure, itsinbuilt self-dealing by design, and the regulatory nature of the
sarvices | CANN provides for DoC, al combineto make it that rare and specia caseto which the
Carter Coal non-delegation doctrine ought to apply. GivenCANN’s recent behavior, that
policy argument seams if anything stronger today,*® while the doctrina picture remains
unchanged.

B.

Although Wrong Turn focused on the legality of DoC’s actions rather than ICANN’ s

18AL.A. Schechter Poultry Corp. v. United States 295 U.S. 495 (1935).
"See Wrong Turn@ 146-153.

8See Wrong Turnat 155-.

See gererally ICANNWatch.org

“Although the Supreme Court refused to uphold the D.C. Circuit’ sreviva of the
Schechter non-delegation doctrine in Whitman v. American Trucking Ass'ns, Inc, 121 S.Ct. 903
(2001), it overturned the court of appealssreliance on Schechter non-delegation in terms that did
not affect the Carter Coal branch of thedoctrine

“Thus, | wrote:

[A] few words about what [Wrong Turn] is not about may also be inorder.
Opinions differ -- radically -- as to the wisdom of ICANN's early decisions,
decisions with import ant worldwide consegquences. Opinions dso differ asthe
adequacy of ICANN's decisonmaking procedures. And many legitimate questions
have been raised about ICANN's ability or willingness to follow its own rules.
Whether ICANN isgood or bad for the Internet and whether the U.S. government
should have such a potentidly dominant role over a critical Internet resource are
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Joe Smsand CynthiaL. Bauerly (S&B) seem to take all this very personally.? This is perhaps
undergandable as more than anyone else, Joe Sims is responsib e for the ICANN we have today.
He launched the body even after his client, Jon Postel, tragically died, and has through his advice
and actions established its substance and style. He and his subordinates wrote ICANN’ s charter
and by-laws, and then frequently revised the latter. He has presided at a number of ICANN
meetings, and remains by some accounts its éminence gris.”® Furthermore, since ICANN’s
inception on Septermber 30, 1998, ICANN appears to have paid Joe Sims's law firm atotal of at
least $2,171,283.88 in legal fees If one assumes an average fee of $300 per hour that would

also important quedions. ThisArticle is nat, howeve, primarily concerned with
any of these questions. Nor isit an analysis of the legality of actions taken by
ICANN'sofficas, directors or employees. ... Deitetheir inportance, all of
these issues will appear only tangentially insof ar asthey are relevant to the centrd,
if perhaps parochid, quesion: whether aU. S, administrative agency is, or should
be, allowed to cal into being a private corporation and then lend it sufficient
control over agovernment resource so that the corporation can use that control
effectively to make policy decisions that the agency camot -- or dares not -- make
itself.

Although focused on DoC's actions, this Article has implications for ICANN. If the
government'sactionsinrelation to ICANN are illegal or unconstitutional, then
several -- but perhaps not all -- of ICANN'spolicy decisions are either void or
voidable, and DoC might reasonaldy be enjoined from further coll aboraionwith
ICANN inother than carefully delineated areas

Wrong Turn at 36-37 (footnotes omitted).

*See Joe Sims & Cyrthia L. Bauerly, A Response to Professor Froomkin: Why ICANN
Does not Violate the APA or the Constitution. [Hereinafter S& B].

*See, for example, the fulminations of ICANN Board Member Karl Auerbach Karl
Auerbach, Platform: Reform of ICANN-Jones Day Must Go,
htt p:/ www.cavebear .comliac/platform. htm#reform-jdmg

#For the fiscal year ending June 30, 1999, ICANN'’s legal experses totaled $687,163.
Internet Corporation for Assigned Names and Numbers, Financial Report (Fiscal Year Ending
June 30, 1999) http://www.icam.org/financials/finand d -report-fye-30jun99.htm

During the fiscal year ending June 30, 2000 ICANN paid a total of $635,323.97 in legal
fees. This sum was computed using amounts stated in the minutes of several ICANN executive
board meetings See http://www.icann.org/minutes preim-report-10mar00.htny,
http//www.icanmn.org/mi nuted mi nutes- 06gpr00.htm

For the fiscal year ending June 30, 2001, ICANN'’s legal fees to Jones, Day totaled
$576,224.63.This sum was computed using amounts stated in the minutes of several ICANN
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work out to more than 7,200 lawyer hours, or well over three full-time lawyer-years; in fact the
number is likely to be substantially smeller since that figure must include recovery of hotels,
international airfares, meals, and other experses. But whatever the actual nunber of hours billed
and hourly rates ICANN now amountsto a substantial, va uable, and recesson-proof client.?® In
addition to casting doubt on the wisdom of the course pursued to date, were DoC forced to rely
lesson ICANN likely would reduce ICANN' s importance, and its need for expensive legal
advice®

Thispersonal rancor infects much of S&B’s critique. S&B’s chief rhetorical tactics are
obfuscation and confusion. For example, S&B cal my omission of most of the history of the
Internet "misleading”.?” Wrong Turn did not discussthe large mgjority of the history of "the
Internet” because the history of "the Internet” at largeisn’t terribly relevant to the issue of DoC’'s
legal odigations regarding its management of the DNS, except in a background way, just as for

executive board meetings. See http://www.icann.org/mi nutes'mi nutes-30aug00.htm and
http://www.icanmn.org/minuted prdim-report-06jan0l.htm .

For the current fiscal year, ICANN has paid atotal of $272,572.28 in legal expenses.
Thissum was computed using amounts stated in the minutes of several ICANN executive board
meetings See http://www.icann.org/minutes preim-report-16aug01.htny;
http://www.icann.org/minuted'prdim-report-16aug01.htm; and
http://www.icann.org/minuted'prdim-report-16oct01.htm.

Karl Auerbadh’ ssuccessful campaign for the North American Board seat foaused on
ICANN's relationship with Jones, Day and raised quedions of conflict of interest. See e.g., Karl
Auerbach, Platform, Reform of |CANN-Financial Reform, at
http://www.cavebear.com/ialc/plaform.htm#financial -reform.

#|f Jones Day is organized like many mgjor US law firms, the billing partner earns a
disproportionat e share of these fees, ether directly or indirectly when it influencesthe
computation of his annual partnership share; even if it is not, the ability to attract (or, in this case,
create) and retain clients is prized.

“%Giventhat legal expenses have consumed a substantial fraction of ICANN’stotal
revenue to date, that might not be so bad:
Year Buget Lega Lega as % of total
FY 1999 $1,466,637 $687,163.00 46.85 %
FY 2000 $2,851,909 $635,323.97 22.28%
FY 2001 $5,899,470  $576,224.63 09.77 %
FY 2002 $4,530,000° $272,572.28" 06.02 %

* (projected)
**(to date)

2'See S& B at



the same reasonsit left out the history of computeation, of capitdism, and of the United States, all
of which are dso part of the background. Yes, much of "the Internet” -- the devicesusing
TCP/IP and the programs running on those devices -- was at al relevant times private. Yes, the
World Wide Web was created and open sourced by TimBerners-Lee. So? Many Internet
services, the Web among them, are layers above the DNS. That has nothing to do with ICANN
because ICANN doesn't (yet) have any functions relating to the world wide web. ICANN's
jurisdiction islimited to the DNS and to IP numbering. And those functions, especidly the
regulatory functiors, were, for many years prior to ICANN, performed by the US Governmen or
by its contractors, primarily Jon Postel and his associaes.

A related rhetorical device frequently used by S&B isthe attack on the straw man. The
problem beginsin their sub-title, which takesaim at a contention ("ICANN .. Violatg[s] the
APA") not found in Wrong Turn.?® | ask the reader to look in S& B for citations to Wrong Turn
for where!l’ m supposed to have said hdf the things S&B put in my mouth. Reader, youwill not
find them, often becausethey don’t exist.?® That's aserious failure in an academic article
(especialy onethat claimsto be aresponse to something), aliterary form where pounding the
tableis consdered apoor subgtitute for pounding facts and law, and it isafalurethat a sdf-
respecting law journal should not have allowed.

| would stop here, were it not for the fear that someone, perhaps put off by the length of
Wrong Turn, might read S&B done and decide that the abosence of amore detaled rebuttal was in
some way to acquiesce to it.

[roadmap?]

1 Factual foundation of ICANN, and of ICANN’s authority

S&B’saccount of ICANN’sformation and operation glosses over crucia detalsreating
to the source of ICANN’s coercive powers. | CANN has enormous power over registrars and
registries for two reasors. the US govemnment’s support, and the root server operaors’s desire to
avoid‘ splitting’ the root for fear of technical chaos -- a degre that means all root server operaors
feel a grong pressure to act in conformity with the US government, since it controls a substantial
minority of the root servers itself.

There is no question that the idea of an ICANN-like body had important supporters when
it was formed, and that it has a somewhat different but not inconsiderable set of supporters today.
Intdlectual property intereds and some important foreign, and especially European, governments

BAs explained below, | do not claim that | CANN violatesthe APA, rather | claim that the
US government violatesit by reying on ICANN. Thisis not atrivid difference. It isessentid.

#| note examplesof this below.



concer ned about US dominance of the root belong to both groups. But there were also at all
times important dissenters,® and even DoC itself forced ICANN to amend its by-laws to provide
for greater end-user influence (dthough ICANN has to date managed to put off implementation
of this commitment in a meaningful way®"). Inthislight, it is particularly ironic to hear S&B
suggesting that ICANN’ spowers are merely the product of some consensus, whenin fact it has
been controversia from the day its secretly-constituted unelected intial Board was first revealed
to the public.®* ICANN did not oring from the waves likeV enus, nor like Athena from the brow
of Zeus. It came perilously close to being the product of a cabal, however well-intentioned. Had
Jon Postd lived, the trug he had earned, and theidea that the organi zation exiged primarily to
provide himwith politicd and legal cover, would have most likdy carried theday. But it was not
to be. Jon Pogel’s untimely death robbed ICANN of both guidance and itschief source of
legitimacy before birth. Asaresult ICANN’srelevance, and probably its survival, depended
critically on the support of the US government.

S& B assert that "most knowledgeall e observers' -- not one single citation follows --
agree tha |CANN’s authority is utterly independent of the US government.®* They are so

¥Somehow, in ICANN-speak, what it does always has consensus. Those who disagree
with ICANN "have failed to achieve consenaus support.” The burdenisnever onCANN to
prove consensus and it rarely bothers to attempt to explan how it discerned it. Unlike S&B, |
have never claimed, and don’t believe for a second, that everyone agrees with me. Any rational
observer would have to agree that there is not a consensus regarding many, most, maybe almost
all, DNS matters. Because ICANN, and its frequently paid or financially interested apologists,
wish towrap themselvesinthe extralegal fig leaf of ‘international consenaus’ they are reduced to
making fairly slly claims. See generally David Farber, Michael Froomkin & David Post, Elusive
Consersus (7-21-99), http://www.icamnwatch.org/archive/elusive consenaus.itm; David Pod,
ICANN and the Consenaus of theInternet Community (8-20-99),
http://www.icannwatch.org/archive/icann_and_the consensus of _the community.htm; David R.
Johnson & Susan P. Crawford, Why Consensus Matters: The Theory Underlying ICANN's
Mandate to Set Policy for the Domain Name System (8-23-00),
http://www.icamnwach.org/archive/why consensus matershtny David R. Johnson & Susan P.
Crawford, What ICANN Consensus Should Look Like (9-5-00),
htt p:/ www.icannwat ch.org/archivelwhat_icann_consensus should look_like.htm.

For an attack on the entire concept of reliance on consensus see Cary Coglianese, Is
Consensus an Appropriate Basis for Regulatory Policy? (2001), available online at
http://papers.ssrn.com/paper.taf ?abstract id=270488.

#0n ICANN’s war against the concept of directly elected menmbers of the Board, see
Mueller, Weinberg.

¥See Mudller, Debris of Self-Regulation.

$3& B at n.15.



persuaded of the self-evident truth of this assertion that they neglect to document it, and suggest
that anyone who disagreesis "making it up".** The willingness of ICANN patisans to make such
breat htakingly false statementsisthe reason why | put so many footnotesin Wrong Turn.

Role of the US Government

The centrality of the US governrment’ s support to ICANN iseasily demonstrated. First,
the US government retains control over the contert of the authoritative root.* Thus, it remains
the utimate authority for anyone wishing to aeatea new TLD andfor anyone wishing to update
information pertaining to an existing TLD. The US government’s current policy is in most
cases,® to follow I CANN'’s recommendations regarding changesto theroot.*” ICANN’s power
here isthus wholly derivative. Every feethat | CANN collects from registries or would -be
registries is due to this delegation from the Department of Commerce. Werethe US government
to take on thisfunction directly, or chooseto rely on adifferent third party to make the decisons
astowhat changes should be proposed for the roct file, no one would have any interest in
ICANN'’ s views on the matter, nor would gTLD registriespay ICANN adime.®

ICANN'’s US-government-created power over gTLD registries inturn creates a power
over registrars. Since gT LD registrars need accessto ICANN approved gTLD registries, and the
ICANN registries have agreed to only accept registrations from ICANN accredited registrars, the
registrars who wish to sell doman names that work everywhere must Sgn agreementswith
ICANN. In these agreements, they agree to impose terms of service on their clients that includes
the UDRP.** Before ICANN imposed this requirement, registrars competed on basc service

¥S& B text at n. 87.
%See supra note 6 and infra note 81.

%The disposition of the .us ccTLD isa notable recent exanmple of the US using its power
over the root directly. Seeirfratext at notes ---.

$Thisis expressed in the MOU, the CRADA, and was recently reiterated in adenid of a
petition for rulemaking signed by DoC Acting Assistant Secretary for Communications and
Information John F. Sopko. See ICANNWatch.org, Commerce Dept: We Don't Do TLDs,
http://www.icannwatch.org/article.php?sid=237 (July 8, 2001) (quoting letter denying petition for
rulemaking).

%See supra note 6.

¥3% B's discussion of the UD RP contains an example of more generd features of their
article. Intheir attempt to marginalize me, they suggest (without afootnote) that | wasthe
"londly" dissenter on the WIPO Committee of Experts. S&B p.17. Thetruthisthat Laina
Raveendran Greere, another Member WIPO of Panel of Experts authorized me to note her
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terms including their solicitude for trademark interests now they cannot.*

While ICANN’s dd egated powe from DoC sufficed to induce, even coerce, payments
from those interested in new gTLDs" and those interested in registering names in both old and
new gTLDs, it didnot at firg suffice to motivate the level of paymentsI CANN sought from
incumbent TLD registries. Both NSI/VeriSign (the .com, .net and . org registry) and the ccTLD
regidries understood that, for political, legd, and technicd reasons, the US government would
not take them out of the root. Unlike would-be new entrants, therefore, their incertive to pay
ICANN was limited. Some foreign ccTLD regidries did make voluntary paymerts to ICANN
because they wished it to succeed, seeing it as preferable to direct US gover nment control of the
root. Neither they nor NSI/VeriSign, however, were willing to undertake contractual obligations
to mak e regular payments, much lessto give | CANN the power to determine the size of the
levy.”? As| explained in Wrong Turn, NSI was only persuaded to sign an agreement requiring to
submit to ICANN'’s rulings, and make paymentsto ICANN, by intense, direct, US government
pressure backed by the threat that NS’ s contract to run the lucrative registrieswas due to expire
after whichthe US might hand the franchise to someone else.”® As for the ccTLDs, despite first

agreement with the substance of my dissent, see A. Michael Froomkin, 4 Commentary on WIPO's
The Management of Internet Names and Addresses: Intellectual Property Issues,

htt p:/ /persond..law. miami.edu/ ~amf/ commentary. htm and Hardd Tveit Alvestrand published his
own pungent comments Harald Tveit Alvedrand, "commentsto the WIPO processanditsresut”
htt p:/ mww.alvest rand.no/ietf/wiponote.ntml (supporting UDRP in principle but disagreeing with
other parts of WIPO report). Inany case, it would have been unsurprising if | had been the lone
dissenter, since | was a late addition to the panel, the sole "Public Interest Representative”" added
about athird of the way into the process in response to a barrage of criticismthat WIPO had
appointed acompletdy one-sded group. In the event, eventhe one-sided pand was too
interventionist for WIPO and they tried to keep the drafts we supposed to comment away from
us. See Commentary, supra, & http://personal .law.miami.edu/~amf/commentary.htm# 1 8; A.
Micheel Froomkin, Semi-Private International Rulemaking: Lessons Learned from the WIPO
Domain Name Process, book chapter in Christopher T. Marsden (ed), Regulating the Global
Information Society 211 (2000), available online

http://www.law.miam .edu/~froomkin/articledtprc99.pdf.

“°See Froomkin & Lemley, supra note -.

“Mogt strikingly, the $50,000 non-refundable application fee for would-be new gTLD
registries.

“2Seg, e.g. APTLD - AsiaPacific Top Level Domains, Letter to Mike Roberts,
http://www.isocnz.org.rez/international /aptl d000301letter-funding.html (Mar. 1, 2000).

®Wrong Turn at.
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strong-arming, and now a combination of soft soap* and hardbal.” Despitethis, to date the only
ccTLD that has signed ICANN’s model ccTLD agreemert isthe .au ccTLD. That appearsto bea
quid pro quo for ICANN forcibly removing control of the .au ccTL D (in violation of the
applicable Internet Standards™®) from the private operaor to whom Jon Pogel had delegated it,
and giving it to an Augtrdian government-sponsored ICANN-like body.”” The only other ccTLD
known to be planning to agreeto | CANN’sterms is .us, because its subservienceto | CANN is
required by the .us contract recently issued by the Department of Commerce.®®

S& B point to this recaldtrance on the part of the ccTLD operators as evidence that
ICANN couldn’t posshbly have thepower over theroot tha | ascribe to it.* In fact, the ccTLDs
recalcitrance is evidence of severa other things, not least that only organizations with a
government behind them can gand up to ICANN. Fr4, it is evidence of a goecial kind of
stalemate: since the ccTLDs are frequently connected to their governments, they understand that
they are not directly threatened by | CANN becausethey know that the US government would not
remove them for the root in defiance of their local government’ s wishes under any but the most
extreme circumstances. Not only is there no reason for the US to do this and risk the diplomatic
consequences, but a move that suggested the US was flexing its power over the root in a way that
so threatened the interests of other nations would be one of the few things that could create a
near-consensus to migrate to a new root.

The recalcitrance of the ccTLDs isalso evidence that any claim of near-unanimous or even

“|ICANN has increased staffing devoted to the care of ccTLDs.

°ccTLD registries complain that | CANN has adopted a go-dow policy on entering
updaes to ccTL D technical information, saying tha ccTLDs who do not sign contracts with
ICANN cannot expect better service. See CENTR, Pressrdeasefrom 12th CENTR GA in
L uxembourg, http//www.centr.org/news'20012111.htm ; Jon Weinberg, ICANN and CENTR at
odds (Jan. 7, 2002), http://www.icannwatch.org/article.php?sid=510. [to come .cXx]

“See A. Michael Froomkin, ICANNWAtchorg, How ICANN Policy Is Made (1),
http://www.icamnwach.org/essaysdotau.htm (Sept. 5, 2001).

“’See ICANNWatchorg, The other shoe drops, Il (or I, ...),
http://www.icannwatch.org/article.php?sid=428 (Oct. 26, 2001), and | CANNWat ch.org, The
Other Shoe Drops http://www.icannwatch.org/article.php?sid=339 (Sept. 5, 2001).

“8See Brian Kéhin, Making Policy by Solicitation: The Outsourcing of .us,
http://cip.umd.edu/ Solicitationdoc; see dso ICANNWatchorg, .US goes to Neudar,
http://www.icannwatch.org/article.php?sid=438 (Nov. 1, 2001) ; DoC Stakes Out Maximalist
Position on .us, http://www.icannwatch.org/article.php?sid=254 (July 17, 2001).

“S& B at p. 10.
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consensus support for ICANN is wishful thinking (although | hasten to add that many ccTLDsdo
support the concept of an independent body that is much less activist than ICANN, and at least
some clearly see ICANN as alessear evil thanthe US government). Third, it doevtailsnealy with
the account | summarized above, and detailed in Wrong Turn, about how ICANN needed to use
strong-arm tactics, aided directly by the US government, to reach agreements with the registries.™
Regigrars knuckled under much earlier than registries both because the registrars had little
choice, and becausethey had more to gain: new TLDs mean new product to sell, and they were
adso anxiousto see NSI/V eiSign’s near-monopoly in the registrar market broken. Some
registrars also wanted to break into the registry market, which also required new TLDs. ICANN
seemed the only way to achieve those goals. Now, however, some are having second thoughts.*

Role of the Root Server Operators

Complete withitdics, S& B advancethe contertionthat Wrong Turn "ignores...theredly
critical fact that any ‘control’ over the DNS through the root file exists only because of, and
relies entirely on, the voluntary cooperation of the other root server operators. Theauthority
exercised by the DOC is thus stewardship mede possible only by the consenaus of the Internet
Community, rather than cortrol."** Indeed, their overall case for the legality of DoC's
relationship with ICANN rests heavily on thisclaim. They use it to suggest, first, that the US
gover nment cannot be accused of delegating control over the DNS, since DoC has, they say, no
meaningful control in the first place® Secondly, they argue on the same principle that ICANN
itself has no meaningful control over the DNS, since again the real control rests offstage, in the
hands of the Root Server operators, or the nebulous "Internet Community.” It follows, if neither
DoC nor ICANN redly controls anything of importance, that they cannot redly be regulating, and
that there are no administrative law or constitutional issues of substance to discuss since the
whole structure turns on independent voluntary acts of private root server operators.

It sounds great. Alas, only avery littleof it istrue. Thetruepart isthis: if the opeators
of thetwelve A-root serverswere to get together and declarethat henceforth they would
collectively rely on aroot zone file originating somewhere other than the file currently controlled
by DoC, then DoC would indeed become irrelevant to the root. The continued reliance of the
root server operatorsisthus a but for cause of DoC'’s and thusICANN’s power over the DNS.
Trueasthisfect is, there is also areason why it isof dmost no relevance and it haseverything to
do with the fact that the US governmert itself operates sufficient root serversto veto any change.
That isin part why, as| explained in Wrong Turn, Jon Postel’ s failed attempt to take personal

See Wrong Turn at -.

*'See supratext at note 1.

*2S& B p. 8 (italicsin original). Infact | discussed thisissue, notably at pages 64-65.
*Seeirfratext at notes -.
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control of theroot isan important moment in DN S history.>* If there had been any lingering
doult remaining as to whether the US government cortrolled thelegacy root,* that moment
dispelled it.

The same two structura featuresthat killed Jon Postel’s "experiment” in redirection of the
root in January, 1998 would doom any similar project that did not have the US government’s
endorsement. The independent root serve operators who do not work for governrments are
among the old guard of the Internet. They subscribe strongly to the view, enunciated by the
Internet Architecture Board, that

To remain agloba network, the I nternet requires the existence of a globdly

unique public name space. The DNS name space is a hierarchical name space

derived from asingle, globaly unique root. Thisisatechnica constraint inherent

in the design of the DNS. Thereforeit is not technically feasible for thereto be

more than one root in the public DNS. That one root must be supported by a set

of coordinated root servers administered by a unique naming aut hor ity. >
Quite simply, the lagt thing in the world the Root Server Operators are going to do is‘split the
root’. Every member of the twelve-member club has an effective veto on any move, since anyone
who fails to go along ensures that the attempted move would result in a split and therefore insures
that the operators favoring the nove in principle will forbear.

We come then to the critical fact, mentioned in Wrong Turn,>” but conveniently ignored by
S& B inorder to support their fairy-talestory of atoothless ICANN and an inpotent DoC:
Because the US government controls a significart fraction of the root servers, DoC has an
effective veto on any attempt to switch to a new authoritative root file. The"E," "G," and "H"
root servers are operated by U.S. government agernciesand the"A," "B," and"L" root servers are
operated by U.S. government contractors.® Giventhe root server operaors’ reluctanceto ‘ split’

*Wrong Turn at 45, 64-65.

>*Personally, | think that from alegal point of view that doubt was resolved earlier, when
Postel’s IANA disclaimed the power to make changesin the root, and NS| therefore declared that
the authority rested in the US government directly. See Wrong Turn at 62-63. But Postel’s failed
attempt certainly demonstrated the realities of the situation. Id.

*Brian Carperter, |AB Technical Commert on the Unique DNS Root, RFC2826,
http://www.ietf.org/rfc/rfc2826.txt number=2826.

>’See Wrong Turn at p. 141.

*®0nly the"l," "K," and "M" root servers are operated in other countries (Sweden, the
United Kingdom, and Japan, respectively). See David Conrad et al., Root Nameserver Y ear
2000 Status at http://www.icann.org/committees'dns-rootly 2k -staement.ntm, at Appendix A. Of
the non-federd-governmental U.S.-based servers, "C" isoperated by ps.net, "D" by the
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the root, three out of twelve is more than enough to srveas an effective veto; and gx out of
twelve would be enough to prevent a mgjority votein favor of achange. Thus, S& B’ s stat ement
that the "U SG has absolutely no ahility to prevent non-governmentd root servers (and especidly
the non-USroot servers) from pointing" to any root™ is artful, only partly accurate as a formal
meatter, and misses everything important and relevant about the relationship between ICANN and
the root server operators as awhole.®

S& B’ s argument regarding the root server operators is especially ironic since ICANN has
been working assiduously for more than ayear to take direct control of the ‘A’ root server (the
one that has the data copied by the twelve root serverseveryone else depends on).** ICANN has
aso been working to get the root server operatorsto sgn acontract with it, agoa recently
demoted to the more arbiguous status of a * Memorandum of Understanding.’®> What thetext of

Univeasity of Mayland, and "F" by the Internet Software Consortium (the group that publishes
BIND, seesupranote 81). Theauthoritative lig at ftp://ftp.rs.internc.net/domain/named.root
reportsthat the"J' root server is"temporarily housed at NSI (I nterNIC)." 1d. Other sources,
however, report that the status of the "J' root server remains to be determined. See, e.g., Conrad,
supra; Jun M urai, Root Server Sysem Advisory Committee, Presentation to | CANN Public
Meeting, Y okohama, Japan, dlide 6, Berkman Center for Internet and Society, at

htt p:/ /cyber.law. harvar d.edu/icann/yokohamal archivel present ations/mur ai-071500/index.ht ml
(July 15, 2000). [update coming]

¥S& B at fn 24.

®|n this context, note S& B at n.69 is especidly disingenuous. The claim that the
government’s control of the legacy root is not meaningful because the I nternet community could
just choose to recognize another, a "decision [that][ isnot subject to the ‘ control’ of ...the USG,"
isadam falsified by the US government’ s direct control of root servers.

®1See, e.g. Jomathan Weinberg, ICANNWatchorg, Busy With the Root,
http://www.icannwatch.org/article.php?sid=142 (May 10, 2001).

®2See ICANN Board Preliminary Minutes
http://www.icann.org/minutes/prelim-report-21jan02.htm#Rel ationshi pswithRootNameserverOpe
rators (ICANN Board authorizing president to enter into MOUs with root server operators). The
status of a‘Memorandum of Understanding’ is ambiguous because it may or may not be a
contract depending on whether there is an exchange of consideration, and whether the parties
intend to be bound. AnMOU is"A document which, if meeting theother criteria, can be, in law,
acontract. Generdly, in theworld of commerce or international negotiations, aMOU is
considered to be a preliminary document; not a comprehensive agreement between two parties
but rather aninterim or partid agreement on some elements, in some cases amere agreement in
principle, on which there has been accord. Most MOU'simply that something more is eventudly
expected.” http://www.duhaime org/dict-m.htm;
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that agreement might be is a secret, something that the ‘ bottom-up’, ‘ consensus-based’ and ‘ open
and transparent’® ICANN has not yet seen fit to share with the public, and presumably won'’t
until itisa done ded.

2. APA and State Actor Issues

As alegal mater, ICANN is either "pullic" or "privaté'. Inone formal, and quite
important, senseit isobvioudy private: ICANN isnot abody created by Congress -- indeed one
of the sources of the current ICANN mess is theabsence of statutory authority for DoC’s "calling
forth" of ICANN and its subsequent relations with it. Thus despite S& B’ s attempt to put foolish
wordsinmy mouth, | rever argued that the APA "applies to ICANN" and S&B fail to dteto
where| do. What | argued is both more subtle and more plausible: the APA appliesto DoC, and
that imposes constraints on DoC’ s relationship with ICANN.

APA

ICANN can be subject to public law constraints, notably the Constitutional requirement of
due process, if and only ifit is a date actor. Being foundto be astate actor requires theactor to
behave in conformity with the Constitution. | argued in Wrong Turn that ICANN should be
found to be a state actor,* although | also noted that the ICANN facts fall somewhere between
the leading cases on what is and is not a state actor, making the case for state actor status "strong,
but not unassailable."® Wrong Turn does not address whether, were ICANN to be found to be a

http://www.lawinfo.com/lawdictionary/di ct-m.htm#M OU

®|CANN By-laws http://www.icann.org/general/bylavs.htm.

“Wrong Turn at 113-25.

®Wrong Turnat 113; see al Duke Law and Technology Review, An Interview With
Michael Froomkin, 2001 Duke L. & Tech. Rev. 0001 (Feb. 28, 2001) (in which | admit that "the
case for finding | CANN to be astate actor dthough srongisnot a dl acetanty, especidly
given thecurrent trend in the case law against finding private bodies to be state actors without
overwhelming evidence.”). Thisis not the place to rehash theargumentsover the state action
precederts. Suffice it to say that S&B have a very creative way with cases. Edmonson, one of
the worst cases for thar view, they essentiallyignore And ther treatment of San Fransasco Arts
and Athletics, Inc. v. United States Olympic Comm., 483 U.S. 522 (1987). deservesan award for
chutzpah. The case held that the US Olympic committee was not a state actor because the
necessary element of governmert control was lacking. Instead of focusing on that issue, they
focus on the dollar value of ICANN's support from the US government.

Indeed, there is something unintentionally telling in S&B's sheltering ICANN behind the
United States Olympic Committee. The USOC, it will be recalled, was later revealed to be a
deeply corrupt, crony-ridden, organization. See George J. Mitchell & a., Report of the Specia
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state actor, the APA would then apply to it.*® Rather, | argued that "[i]f ICANN is a state actor,
its regulatory acts are directly chargeable to DoC, and need to comply with the Administrative
Procedures Ad"® -- because DoC's activities must comply with the APA. To put this in
concrete terms: if ICANN is afederal actor, it faces declaratory judgment actions claiming due
process violations, and perhaps suits against its officers under Bivens.® APA-based lawsuits will
name DoC only. Indeed, one such suit, naming DoC but not ICANN, was recently filed in the
Eastern District of Virginia.*®

| do believe that were ICANN required to observe due process in its dealings with those
whomit regulates thiswould work aminor revolution, all to the good. But that argument, for
some reason, isnot onetha S&B seem indined to address, perhaps because they view ther
mission as| CANN'’ s zealous counsd asbeing to cave out for ICANN the maximum freedom of
arbitrary action.

The Department of Commerce, on the other hand, is very much afederal body and a
federal ador. It isaways subject to the Constitution, and is sulject to the APA as and when that
statute appliesto its activities (there are a number of things DoC does to whichthe APA does not
apply™). Thisistrue whether or not ICANN is a state actor.

Bid Oversight Commission (Mar. 1, 1999); Wrong Turn at 176. 1|CANN needsoversight to
ensureit doesnot go theway of the USOC. Currently, largely by historica accident, that role
falls to the United States governmert.

|t s actually a slightly interegting question, sincethe APA applies to "each authority of
the Government of the United States, whether or not it is within or subject to review by another
agency,” 5 U.S.C. 8551(1), but it's not a question | addressed in Wrong Turn.

Wrong Turn at 94.

% Bivensv. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971). ICANN itsdf is
safe from a 8 1983 challenge because it actsunder instructionsfroma federal agercy, not astate
one and § 1983 gopliesonly to those ading under "color of state law.” 1CANN isal 2 safe from
Bivens actions because of the Supreme Court’s decision in Correctiona Services Corp. v.
Malesko 122 SCt. 515 (2001) (holding that Bivens actions can only be brought against
individuals not corporations), a casedecided after Wrong Turn was published.

®*Amended Complaint, Eric S. Board v. Banco De Chile, C.A. No. CA01-1360-A (E.D.
Va. 2002), htt p:/ www.icannwat ch. or g/essays/bord- complaint .ht m; see also, ICANNWatch, A
Very Ineresting Lawsut, http://www.icannwatch.org/article.php?sid=507 (Jan. 4, 2002)
(discussing complaint).

°One such exception to the APA’ s reach applies to government contracts. See infra text
a note ?.
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Thus, the APA argument in Wrong Turn was not that the APA appliesto ICANN qua
ICANN. Rather, | argued something dightly more subtle and far more likely to be true: so long
as DoC wishesto perform the regulatory functions for which it has by contract engaged ICANN,
or in some cases for whichICANN by contract provides rough drafts which are then rubber-
stamped by DoC, then DoC (not ICANN) can only do so in conformity with the APA. That
doesn’t mean that | CANN is "subject to the APA"™ dthough it is no doubt convenient for S& B
to attack that straw man. It meansthat if DoC wants to continue to do the regulatory thingsthat
it sgot ICANN doing for it, then DoC must do so viatraditional APA procedures for issuing
regul aions, whethe or not ICANN happens to be invol ved in it."

S& B’ sresgponseto this, the core of Wrong Turn’s APA argument, consists of five
contradictory paragraphs.” Their five assertions are: (1) that the APA applies only to agency
rules and regulations made pursuant to statutory authority, and since no statute authorizes DoC’'s
reliance on ICANN the APA does't apply,™ and (2) in any case, when DoC decides to make an
entry into the root zone thisis neither adjudication nor rulemaking but rather something else
(what that might be isnot specified),” and (3) "the DOC/ICANN MOU for the provision of
services does not mean that | CANN’ s actions are char geable to the DOC" because agency actions
in "drecting or reviewing" contractors are not subject to the APA’; (4) nor does ICANN’s
contract to perform the so-cdled "I ANA function” for DOC create APA obligations for the same
reason’’; and (5) notwithstanding points three and four, "DOC hasnot engaged ICANN to
perform sarvices onits behdf" ™! | am not making this up.

"S& B put these wordsin my mouth on p. 5, without citation.

?After afull privatization, one inwhich DoC no longer had any ongoing rolein DNS
rulemaking, there would of course be no ongoing non-delegationissue. Thereare, however,
some difficult legal questions as to how this hypothetical full privatization might be managed
without authorizing legislation. See Wrong Turn a 32 n.44. In any case DoC continues to say
that both that it hasno plan to reinquish itspowersover the DNS, and that it doesn't particularly
want to exercise them. |d. at 31 n.43. Except of course, when it does. See infra note 104
(disaussing .us redelegation by US government).

8S& b pp. 23-24.
"S&B p. 23.
5S8.B p. 23.
538 B p. 24.
7S& B p. 24 n6S.
838 B at p. 24
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These five statements reduce to three issues. whether it is true that "DOC does not" either
"make rules or adjudicate individual rights with regard to the root zone"” and whether, if DoC
does either of those things, either the absence of statutory authorization for them, or the existence
of contractua relations between DoC and ICANN take those decisons out of the APA.

The various suggestions that DoC’ s actions regarding entries to the root are neither
adjudications nor rulemakings but instead some nebulous other category is unsupported and
unsupportable. It could reasonably be asserted that DoC’ s acquiescence to some of ICANN's
decisions might not be the sort of dedsion that the APA addresses, dthough| think thisfounders
on the fact that the APA does include "failure to act" as pat of its definition of "agency action."®
But no such argument could seriously be made regarding changes to the content of the root zone,
which is a conscious decison that DoC makes indegpendently and indeed explicitly reserves for
itself 2 even if it also tries to disclaim responsibility for it. The reasonsfor this are set out in
Part I11.C of Wrong Turn, and need not be repeated here. S& B’ ssuggestion that DoC might lack
the statutory authorization to run theroot is plausible, but rather than allowing DoC to ignor e the
APA it would have the effect of making DoC'’ s contracts with ICANN ultra vires and thus void,
whichis probably not the result that S& B seek to achieve. One wonders what ICANN will make
of its lawyers’ suggedionthat the government lacksthe authority to contract withit.

The contracts exception to the rulemaking provision of the APA® is a more substantial
argument, but one of only limited reach at best. Asnoted in Wrong Turn, the exception is usudly
construed narrowly, and there are reasonswhy it should not apply to the facts of the ICANN
matter.3* In considering thisissueit is particularly important to distinguish between DoC's
direction of ICANN pursuarnt to the contracts and DoC's actionsor inactionswith effects on third
parties following | CANN’s actions. DoC'’s direction of ICANN isvery likely to fal under the
contracts exception. Thus, for example, a suit seeking to have DoC direct ICANN to do
somethingislikely to fal. In contrag, once ICANN has spoken, DoC has decisions to make. In

“S& B p. 23.
85 U.S.C. § 551(13); see d0 Wrong Turn at 110-13, 132-38.

#1See Cooperative Agreement No. NCR-9218742, Amendment 11,
http://www.ntia.doc.gov/ntishome/domainname/ proposals/docnd 100698.htm (Oct. 6, 1998).

8See supra note 37. That DoC may have a particular motive for its decision may affect
the reasonableness of the choice, but it cannot affect the applicability of the APA.

85 USC § 5 U.S.C. § 553(8)(2).

8See Wrong Turn at 126-29. One might also ask whether S& B are wise to rely on a case
construing the reach of the benefits part of the clause that includes the contracts exception.
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the case of changes to the root, nothing happens urless DoC acts.®* Similarly, when DoC wishes
to countermand or anend ICANN’ sdecisions, it does 90.% Furthermore, as noted in Wrong
Turn, but ignored by S& B, even if the contracts exception did apply, it only exdudes the partsof
the APA requiring notice and comment; other parts, notably § 706 which gives aright of review
of arbitrary and capridous agency action reman applicable. That requirement in turm imports
other duties, notably the agency’ sduty to make a record sufficient to allow the court to conduct
meaningful review.®’

State Actor

Wrong Turn argued that ICANN should be found to be a state actor. As S& B note,
several courts haveheld that NSI is not a state actor, and thus neither suject to direct
constitutional constraints nor to the APA. S&B write asif this were some sort of great
"gotcha."® Infact, the NSI cases are almogt irrelevant to a serious analysis of whether ICANN is
astae actor and whether the government’s relianceon ICANN to regu ae and adjudicate® inits
stead may raise congtitutiona issues. Asthe courts have recognized, NSI hews quite well to the
classic contractor model. NSI provides services (domain name registrationsand registry

%See supra note 81.

%0ne notable example isICANN' sorigind attempt to capture $1 for dl domain name
registrations, see Wrong Turn & p. 109. More recently, DoC forced | CANN to amend the
agreement it negotiaed with VeriSign relating to its obligationsto dived itself of eitherits
regidry or registrar operations. See Martin Kady I, Commerce to scrutinize VeriSign's grip on
Web, Washington Business Journal,
htt p://washington.bcentra .com/washington/st ories 2001/ 05/07 /story4.html (May 4, 2001) (noting
DoC'’ sreview beginning); ICANNWatch.org, SPIN CY CLE: Commerce Release on Final
ICANNN eriSign Domain Name Registry Dedl, http://www.icannwatch.org/article.php?sid=159
(May 18, 2001) (quoting DoC press release).

8See Wrong Turn at 126-29.
883& B at pp. 17-19.

| use the word adjudicate herein the APA sense; one might describe the proceeding
when ICANN selected new TLD stringsand registries as an adjudication, or one could call it a
hearing that produced a draft rule later adopted by DoC. Whichever it was, the proceeding was a
shambles and the distinction is of no importance to the constitutional question of whether DoC
could legally adopt ICANN' s conclusions without a proper APA procedureof its own. | am not
here referring to the UDRP, which is a different sort of adjudication. | do not think UDRP
arbitrators should to be found to be sate actors, although there is suggestive language in
American Manufacturers Mutual Insurance Co. v. Sullivan, 526 U.S. 40, 54 (1999); cf Wrong
Turn a 116 n.430.

20



database functions) to thepublic for afee. At relevant times some of these fees have been sdt or
approved by the government. NSI also performed (and gill performs to this day) the ministerial
task of implementing DoC'’ s instructions regarding the creation of new gTLDs. It has, from an
early date disclaimed the power to create new TLDs, and has neve claimed the power to regulate
other regigriesor, modulo sometough near-monopolistic busness practices, registrars. Similarly,
the NSI policies challenged inthe cases relied on by S& B were set independently by NSI, either
to minimizeitsliability or for other reasons, and without either overt or covert direction from the
United States.”

ICANN is completely differert. It provides no product to the government or to third
partiesother than regulatory services S& B’ sattempt to shdter behind the NSI cases flounders
on the obvious fact that NSI’ sfundion wasto act as registry and registrar. |CANN does ndther,
indeed is prohibited from doing so by its by-laws™ Rather, ICANN gererates rules that are
binding on al regidtries, registrars, and al their clients, save only those willing to forgo the
berefitsof the legacy root. Casesabout NSI’s role asregistrar arenot particularly goplicable to
ICANN'sroleasregulator. Further, NSl was ableto argue persuasvely that to the extent it did
make rules with regulatory consequences, eg. deciding what sort of names it would refuseto
register, it didit without consultationwiththe U.S. government, and without any formd or
informal instructions from it. ICANN could never make such a claim snce much of itsinitial
activities consist precisely of executing the missionsset out inthe (formally non-binding) White
Paper, missions which are the reasons for which ICANN was created and for which the US
government entered into agreements with it.

S& B nevertheless seek to make the NSI cases relevant with their assertion that the cases
"are instructive because the NSI/DOC contract provides the DoC with far greater control over
NS than the MOU providesover ICANN." Asnoted above, even if this istrue (which is
debatable) it conparesapples and oranges. The governmert’s dose control and supervison
over, say, a photocopy repair servicethat services governrmernt property does not turn that firm or
its employees into state actors to whom the first amendment applies. Courts are prepared to find
state action "where a date tries to excapeitsresponghilities by delegating them to private
parties'® but only where a"traditional public function" isa stake. The case for cdling the

PFor example, in Iland Online Inc. v. Network Solutions, Inc., 119 F.Supp.2d 289
(E.D.N.Y.,2000), there was no suggestion that NSF had ordered -- or even hinted a desire for --
NSI’s policy rejecting obscene domain names. Indeed, it was obvious that the government had
not imposed this requirement, since the names were registerable via other registrars.

*’See ICANN By-lawsat Art. 1V (1)(b), http://www.icann.org/generd/bylaws.htm#l V.

“BarriosVelazquez v. Asociacion de Empleados del Estado Libre Asociado de Puerto
Rico, 84 F.3d 487, 493 (1* Cir. 1996) (quoting Rockwell, 26 F.3d at 258).
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management of the DNS a "traditional public function" is neither negligible nor iron-clad®™ but
while that matters greatly for a determination of NSI’s statusit is of little relevance to ICANN’s
stat us, since the function that ICANN performsfor DoC isthat of regulation -- and regulation,
without a doubt, is atraditional government function.®

In any case, while ICANN may have some degree of autonomy fromthe US government —
our knowledge of exactly how much must await the key actors depositions®™ — |CANN’ smajor

%See Wrong Turn at 118.

%See Wrong Turn at 118-19. An arguably better case for S& B's position, one they
neglect to site, might be Register.com, Inc. v. Verio, Inc., 126 F.Supp.2d 238 (S.D.N.Y.,2000).
There, the district court examined | CANN'’srolein regulating the conduct of registrarsviathe
ICANN Accreditation Agreement and concluded that “ICANN is not a governmental body." 1d.
at 247. The court, however, reached this conclusion in a peculiar fashion. Rather than applying
the tests for state or federal actors the court simply reasoned tha because DoC’ sestaldishment of
ICANN was intended to move "away from nascent public regulation of the Internet and toward a
consenaus-based private ordering regime” and because the White Paper was only a statemert of
policy rather than a substantive rule, it followed that "the Accreditation Agreement represents a
private bargain' beween ICANN and the dfected registrars 1d. at 247-48. Perhaps S& B do not
rely onit because they found this logical leap as unconvincing as | do.

Cases rdating to government- sponsored enterprises of some limited relevance. It seems
fairly clear that ICANN isnot afederal "agency" for purposes of FOIA or the Government
Corporation Control Act (GCCA) because it is neither a "government controlled corporation” as
contemplaed by the GCCA nor some "or other establishment in the executive branch of the
Government.” 5 U.S.C. s 552(e); cf. A. Michael FroomkKin, Reinventing the Government
Corporation 1995 I11. L. Rev. 543, available online
http://www.law.m ami.edu/~froomkin/aticlesreinvent.htm Thetest in these mattersiscontrol of
the sort used to measure corporate control, tests which often focus on the reality of control as
much as the form.

A dightly harder question iswhether ICANN might qualify as an "authority of the
Government of the United States’ asthetermisused in the APA, in which case ICANN would be
an "agency" for APA purposes. See5 U.S.C. § 551(1); 5 U.S.C. § 701(b)(1). Betha asit may,
| did not make that argument in Wrong Turn. Asnoted above, the actionable issue on which
Wrong Turn focused was the government’s outsour cing of regulatory functionsto ICANN, and
DoC'’ s often unquestioning reliance on ICANN’ s decisions.

®Take, for example, S&B's assertion that ICANN "neither sought nor received approval”
of the UDRP from the U.S. government. Even if there was no official communication are we
seriously expected to believe that ICANN staff never discussed this with Becky Burr, or the other
U.S. government officidsinterested in DNS policy? Inany case, as| explained in Wrong Turn,
the critical instruction to impose something like the UDRP was in the DNS White Paper. See
Wrong Turn at 24-25, 69-70, 96, 110; ICANN Status Report to the Department of Commerce, 8
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decisonstaken to date consst of executing the ingtructions dictated to it by the government in the
White Paper. S&B rest ther case on the form of the transactions - ICANN isprivatey
incorporated, it could in theory act independertly. But the real issue for state/federal actor cases
isn't the form, it’ s the substance.

3. Non-delegation argument

In advancing anon-delegation argument in Wrong Turn, | was much concerned to prove
that ICANN "regulates’ rather than engaging in mere "standard-setting”. If ICANN were limited
to standard-setting, asit used to argue, there likely would beno non-delegation issue.® It is
refreshing to see S& B admit what has, in any case, become obvious, that ICANN "makes policy
decisions relating to" the DNS.*’

Wrong Turn argued that if | was wrong about DoC being required to use APA procedures
when contracting out for regulatory services, then there was instead a Carter Coal issue about
‘non-delegation’ to a private group. S& B attempt to trash this argument by saying that since
there is no Congressional action delegating power to manage the DNS to DoC, much less
alowing sub-delegation to ICANN, there can’t possibly be a non-delegation issue since the
doctrine "prohibits only Congress from delegating its legislative power to any other entity".%®
S& B should go back and read the cases | relied on. This argument might work if | were relying
on the traditiona non-delegation doctrine of Schechter Poultry (although it would thenraise a
serious ultra vires quedion). The single term‘non-delegation actually refers to two quite
different ideas, and | relied on the other one, the onein Carter Coal. That idea, that there may be
a fundamentd gructural condraint onthe legislature s power to delegate public power to private
groups, alimit sounding in Due Process, is one that completely blunts their challenge. 1t isindeed
somewhat odd to speak of a sub-delegation of power from DoC to aprivate party asviolating
even Carter Coal non-delegation in the absence of legislation clearly dlowing it. Onewould

| a http://mwww.icann.or g/statusreport-15june99.htm (June 15, 1999). That | CANN in fact did
what the U.S. government told it to do is not the greatest evidence of its indgpendence.

%See Wrong Turn at -.
S&B at p. 1.

%% B a p.3. Here, S&B are in good company, asthe GA O aso advanced this
argument. Letter from Robert P. Murphy, Generd Counsdl, General Accounting Office, to Sen.
Judd Gregg, Chairman, United States Senat e Subcommittee on Commerce, Justice, State, and the
Judiciary 26 & n.41 (July 7, 2000), http://www.gao.gov/new.items/og00033.pdf ("Sinceitisa
role not specifically required by statute, the Department was not delegating or transferring a
statutory duty when it proposed to transition administrative control over the domain name system
to a private entity."). One of my goasin Wrong Turn was to explain how the GAO erredinthis
assartion.
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devoutly wish for a statute to put DoC’s relation with ICANN on a less shaky legal footing. But
even without one, it's hornbook law that agencies have no inherent powers, validly exercisng
only the powers delegated to them by Congress. It's equally axiometic that the Due Process
clause applies to all three branches of our government. In light of those two maxims, it follows
farly snply that if thereisa structural due process bar to the sub-del ggation of public power to a
private group of the sort described in Carter Coal, then it appliesat al timesto al of DoC's
activities.

S& B advance the obvious doctrinal rgoinder to my claim, the counter -assertion that the
non-delegation doctrineis dead, Carter Coal adead letter. Asnoted in Wrong Turn, inlight of
the case law since the New Deal, this argumert has more than alittle force. Academic authorities
tend to be divided between seeing non-delegation as aresidual doctrine deployed to justify
limiting congructions of potentially over-broad statutes™ and a historical rdic. Recognizing this, |
also argued that the ICANN facts are so egregious, the self-dealing so like the fads that prompted
Carter Coal, itself by far the least obnoxious of the three anti-New Deal ‘ non-delegation’ cases,
that it makes a case for why the doctrine, even if thought to dead, should be revived for this
limited purpose. Interestingly, S& B chooseto rest their case on doctrine aone, ignoring the
policy quegtionentirely except to accuse me of arguing with the heart.!® Yet, in this sort of case
the policy strand is inseparable from the doctrinal one.’®* What ought to be has, and should have,
influence on what (doctrinally) is. In any case, | am far from alone in expressing concern that
‘privatization' isbeing used as a cover to avoid accountability for fundamentally governmental
decisions'*®

4. Factual foundation of USGs authority over the root

The question of the nature of DoC's authority over the root isan interesting one, and in
their article S& B advance a novel theory of it. Asnoted above, part of S&B's argument for why

9See eg Gellhorn casebook.
1058 B at 35.

19%Then again, "Counting published cases ... is meaningless in resolving a fact-intensive
question.... Rather, the proper question is which case ismost analogous.” Pabst v. Oklahoma Gas
& Electric, 228 F.3d 1128, 1134 (10th Cir. 2000). Here, that is Carter Coal and T exas Boll
Weevil Eradication Found., Inc. v. Lewdlen, 952 SW.2d 454 (Tex. 1994) .

1%2See, e.g., Steven L. Schooner, Fear of Oversight: the Fundamental Failure of
Businesslike Government, 50 Am U.L. Rev. 627 (2001); Alan R. Burch, Purchasing the Right to
Govern: Windar and the Need to Reconceptualize the law of Regulatory Agreements, 88 Ky. L.
J. 245 (1999-2000); Paul Schff Berman, Cyberspace and the State Action Debate: The Cultural
Value of Applying Constitutional Norms to "Private" Regulation, 71 U. Col. L. Rev. 1263
(2000).
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ICANN receivesno ddegated authority from DoC is that DoC has no authority over the DNSto
delegate. Hereis how they characterize DoC'spre-ICANN role:

the USG, pre-ICANN, depended on the volurtary cooperation of other

governmentsand DNS infrastructure operatorsfor the effecive inplemertation of

any ingructionsit gaveto NSl to make changesin the root zonefile. Thus, the

only practica "power" the USG had available for transfer to ICANN was the

adminidrative responsibility for determining global consenaus. Thisisnot

governmental power.'%
S& B provide no support for thisextraordinary suggestion tha the DoC ladked the legal or
practica authority to make changes in theroot without the goprovad of others. Andinfact it is
not true and flies directly in the face of the pogure that DoC hastaken in all of itsstatements to
Congress It istrue that both before and after ICANN theU.S. government, perhagps wisely or
perhaps because of its thrall to trademark interests, has decided that in most cases discretion was
the better part of valor. Even so, in the .us delegation, carried out single-handedly by the US
without recourse to the ICANN process, we recertly witnessed a clear reminder of the U.S.
government's power.'**

To seejust how credible the S& B theory of zero US government power over theroot is,
one need only consider afew rhetorical questions. First, can it serioudy be suggested that the
White Paper was the only option legally opento thegovernment? Do S&B redly meanto
sugged that if the U.S. government were to legislate about domain names and/or DoC wereto
issue aleg dative rue, these actions would violate national or internaional law or somehow
exceed the US governments "power"? Second, why is it that both ICANN and some foreign
governments keep insisting that the US government turn over the contral it retainsto | CANN if
that control isin fact an empty set? Or, to bereally blunt about it, does anyone think that if the
US government issues an instruction regarding theroot file to VeiSgn/NSI it would fal to
implement it regardless of the presence of absence of dissenting views abroad? Or if the U.S.
government wereto exercise its right to replace | CANN with some other entity,'® it would be

acting illegally?

Whatever the justice of the matter —and that is debateble — the U.S. has thepower to
determine outcomes relating to the DNS.® At some very extreme point, were the U.S. to abuse

%3¢ B at 13 (footnote omitted).

1%See ICANN, A nnouncement: Reddegation of .us Country-Code T op-Level Domain
(Nov. 19, 2001), http://www.icann.org/announcementdannouncement-19nov01. htm (admitting
that "redelegation occurred before the completion of the normal IANA requiremerts”).

1%5See supra note 6.

%A ccording to DoC in 1999, "[t]he authoritative root is operated by NSI under the
direction of the U.S government.” See Courtney Macavinta, C-NET.com, ICANN to cortrol
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that power, the net would probably perce ve this asintolerald e damage and find a way to route
around it. But the Internet'stolerance of the costs and damage imposed by ICANN demorstrae
that such actswill only be take on the most extreme provocation.'®’

5. A way forward

Oneway to perpetuae yoursdf isto persuadeothers tha ‘aprés moi le deluge’. |ICANN
has traded heavily on thisfear, and | suspect that it accounts for agood dea of its current
support. S&B advance averson of thisline, suggesting that "if this experiment is not successful,
the only practical altermativeis some form of nulti-national agency or authority."*® Personally, |
don't agreethat the only alternative to the ICANN we have isaworld treaty body. Itispaossible
to imagire what a good ICANN would look like.

Today, ICANN's processes little resembl e either standard-making or technical
coordination. To date, ICANN's "standard making" has produced no standards. ICANN's
"technical coordination™ has been neither technical nor has it coordinated anything. Rather, in its
initial foray into the creation of new gTLDs, ICANN has acted like a very badly organized
administrative agency. Instead of engaging in standar dswork, | CANN isinsgead engaged in
recapitulating the early procedural errors of federal administrative agencies such as the Federal
Communications Comnmisson (FCC).'*®

What real standard-making would look like

A standard-based (or, at least, standardized) approach to gTLD creation would required
ICANN to craft a pre-announced, open, neutral, and objective standard of competence rather than
to pick and choose among the applicants on the basis of the ICANN Board's vague and
incond gent ideasof aesthetic merit, market goped, capitalization, or experience. All applicants
meeting that standard would be accepted, unless there were so many that the number threatened
to degtabilize the Internet.™® ICANN might also put in reasonade limits on the number of TLDs
per applicant, and on sequencing, in order to keep all of them going online the same day, week, or

domain name server (June 30, 1999), http://news.com.com/2100-1023-227889.html . Similarly,
NSI's senor vicepresdent Don Telage.qated, "We will only follow express written direction
from the Department of Commerce, and if they wereto tell meto take the [A-root server] and
ship it to Moscow, then that's where it would go .... We will comply.” 1d.

197See supratext at notes — (discussion of fear of breaking the root’).

1085 B p. 14.

19Gee Jonathan Weinberg (forthcoming).

19f there is such anumber, it islikely to be very large. See Wrong Turn at 22 n.12.
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month or even year.

Under a standar ds-based gpproach | CANN would havetried to answer these questionsin
the abstract, before trying to hold comparative hearings in which it attempted to decide to which
of specific applicants it should allocate a new gTLD regidry:

. What is the minimum standard of competence (technicd, financia, whatever) to be found
qudified to run aregistry for agiventype of TLD?

. What open, neutral, and objective means should be used to decide among competing
applicants when two or more would- be registries seek the same TLD string?

. What are the technicd limits on the number of new TL Dsthat can reasonably be created in
an orderly fashion per year?

. What open, neutral, and objective means should be used to decide among competing

applicants, or to sequence applicants, if the number of applicants meeting the qudification
threshold exceeds the number of gTLDs being created in agiven year?
Today, reasonable people could no doubt disagree on the fire details of some of these questions,
and perhaps on almost every aspect of others. Resolving these issues in the abgract woud not
necessarily be easy. It would, however, be valuable and appropriate work for an Internet
standards body, and would greatly enrhance compditionin dl the affected markets.

Once amed with aset of sandards and definitions, ICANN or any other dlocation body,
would beon strong ground to reject technically incompetent or otherwise abusive goplicaions for
new gTLDs, such as those seeking an unreasonally large number of TLDs. A thoughtful arswer
would inevitably resolve a number of difficult questions, not least the terms on which a marriage
might be made between the Department of Commerce's "legacy” root and the so-called "alternate”
roots.

What technical coordination would look like

An dternate approach to gTLD creation, one that would most certainly enhance
competition, would take its inspiraion fromthe fundamental design of the Internet itsdf-and from
major league sports. The Internet was designed to continue to function even if large parts of the
network sugained damage. Interne network desgnavoids, whenever possible, the creation of
single points of failure. When it comes to policy, however, ICANN iscurrently asingle point of
falure for the network. A solution to this problem would be to share out part of ICANN's current
fundions to a variety of institutions.

In this scenario, ICANN would become atrue technical coordination body, coordinating
the activities of alarge number of gTLD policy partners, who would be drawn from awide
variety of indtitutionsincluding NGO's, corporations, inter-governmenta and regiond bodies, and
professiona societies!! |CANN'sfunctions would be:

(1) to keep amaster list of TLDs;

WThelist isillustrative, not exhaudive.
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(2) to ensure that there were no 'name collisons - two registries attempting to mange the
same TLD string;

(3) to fix an annual quota of new gTLDs;

(4) to run an annual gTLD draft;

(5) to coordinate the gTLD creation process so that new gTLDs came on stream inan
orderly fashion instead of all at once

(6) to ensurethat registrieskept or provided a proper back-up or "escrow" of critical data.

Each of ICANN'spolicy partners would be assigned one or more draft choices, and then
ICANN would randomly (or, perhaps, otherwise) assign each one their draft picks. As each policy
partner'sturn came up, it would be entitled to select aregistry - imposng whatever conditions it
wished - to manage any gTLD that had not yet been claimed on ICANN's master list. In keeping
with the transnationa and public/private nature of the Internet, ICANN's policy partners could be
a highly diverse mx of interrationd, naional, and private "civil society" bodies.

While | think this dternate solution would best achieve the ends of inter nationalization,
competition, and diversty, it might well require legislationsinceit is unclear if the Department of
Commerce has the will (or the authority) to implement such a plan, and we have seen no sign that
ICANN is about to divest itself of any policy authority unless forced to do so.

ICANN faces achoice: On one path it becomes a true standards body, or a true technicd
coordination body, and leaves the socia policy choicesto those - like Congress - who have the
legitimacy to make them. On the other path, theone it currently seems to be following, it is a date
actor. In that case, itsactions to date have beenfar too arbitrary to survivejudicial review.

ICANN'snature currently tends to function cregp which emphasizes the need for
democratic legitimacy. Yet, themechanicsfor providing this legitimacy via the sort of election
ICANN could run do not exig, indeed may be impossible, and the very crabbed and limited
proposals that ICANN is prepared to approve are substantidly unequal to the task. Furthermore,
representation structures that increase legitimacy for ICANN's new functions introduce obstacles
—democracy—to the adoption of new padlicies, obstad es tha the ICANN steff isdetermined to
prevent (indeed, it dready routes around some of the onesthat exist). Streamlining oper ations
reduces legitimacy but increases efficiency — enabling further function creep and increasing the
legitimation deficit. And once they are entrenched, asthey now are, the very non-representative
structur es that enable function creep can be used to block representation.
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Conclusion

Despite S& B’s attention to sraw men, the main issue from an administrative and public
law perspective is not ICANN but DoC s relianceon ICANN. DoC relies on |CANN to advise it,
and to take sets of decisions that the White Paper suggested DoC desres, but that DoC does not
choose to take directly. When DoC allows ICANN’s decisions to go forward without
countermand, and most clearly when DoC itsdf acts on ICANN'’ s advice, DoC commits the sort
of agency action that the APA and the Congtitution exist to constrain. And if DoC’s attitude is so
completely hands-off that it defersto ICANN without considering the substance of ICANN's
decisons, then we have reached a point where there is cause to reawaken the dumbering non-
delegation-to-private- parties doctrine, or at least to embark on an open discussion of the
implications for democratic accountability in the modern administrative state if we alow agencies
to contract with ICANN-like bodies to make de facto regulations for them.**

It did not have to cometo this. ICANN could have chosen a different structure. Alas,
given wherewe aretoday, it ssems unlikely that ICANN itself has anincertive to turnitselfinto a
leaner, better, less centralized organization. Nor does it seem likely that public law is atool that
can compel this result.™* ICANN, aformaly private California non-profit organization, has no
legal obligation to be denocratically accountable -- evenif it is a federal actor, itsduties run to
due process not representation or decentralization. Nor, despite the title of S& B’ s aticle, does
Wrong Turn argue that the APA applies directly to ICANN.

The US gover nment could have chosen a different relationship with ICANN. We have
available workable and clearly congitutiond modeds of how an agency interacts with a sdlf-
regulat ory organization (SRO). The SEC’ srdationship with stock exchanges provides one
modd. There, pursuant to statute, the agency retainsthe right to regulate, but in most cases the
SRO regulates its own members. Before important rules go into effect, those rules are submitted
to the agency for itsreview, and by the agency for public comment. Asa practica matter the
agency’s approval isusualy little more than a rubber-stamp, but the procedura hurdie serves the
important fundions of discouraging the SRO from proposing abusive rules and providing an
avenue for judicial review if one dipsthrough. But such arelationship would have required
authorizing legislation, and for thisneither the Clinton administration, nor ICANN at any time,
had any desire.

In choosing how to decide any APA or public-law controversy spawned by DoC’ s reliance
on ICANN, areviewing court will amost inevitably be for ced to navigat e between form and

12Cf, Kenreth Culp Davis, A New Approach to Delegation, 36 U. Chi. L.Rev. 713, 713
(1969) ("judicial inquiries [under the nondel egation doctrine] should shift from statutory standards
to adminidrative safeguards’).

1350me small gains may be possibleviaprivate law. See Froonkin& Lenley, supra note
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substance. Leaving adde thar exaggerations and migepresentations, S& B's argument seens to
be that we should close our mindsto thick description and let the formscontrol: ICANN is
private TheWhite Paper wasjust a policy statement of no legal import. DoC’ srelationship with
ICANN isone of contract. And the contractsdon’'t seem to say much. Third partiesarenot in
privity with, are not involved in, issues of power over theroot. Indeed, that power itself is
chimeral sincelarge partsof it do not rest on legal formalities. Don’t rock the boa.

Asapodtive matter, it isnot impossble that a court might indeed adopt the formdistic
view."* But it would be an avoidable error. As| sought to detail in Wrong Turn, and to suggest
inthis essay, one need not ook very far underneah the surface to discover that the substance of
DoC reationship with ICANN is materially different from what it may appear to be from the
forms alone. Look alittle beyond the forms to the actual means by whichDoC can and on
occasion does exercise control over the root, the extent to which DoC kesps ICANN on a short
leash, and the consequences that would flow were DoC to de-recognize ICANN and instead
recognize another body in its place, and you begin to see things to which Joe Sims and Cynthia L.
Bauerly seem to have closed their eyes very tightly indeed.

14 ndeed, arguably that is more or lesswhat the district court did in Register.com, Inc. v.
Verio, Inc., 126 F.Supp.2d 238 (S.D.N.Y.,2000). See supranote 94.
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