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Canada, Department of Justice: The Canadian Constitution 

Did you know? 
Canada was created by an act of the Parliament of the United Kingdom called the British North 
America Act, 1867 (now known as the Constitution Act, 1867) uniting the British colonies of the 
United Province of Canada, Nova Scotia, and New Brunswick. 

The Constitution of Canada includes the Constitution Act, 1867, and the Constitution Act, 1982. 
It is the supreme law of Canada. It reaffirms Canada's dual legal system and also includes Abo-
riginal rights and treaty rights. 

What does our Constitution say? 
The Constitution sets out the basic principles of democratic government in Canada when it de-
fines the powers of the three branches of government: 

• the executive 
• the legislative 
• the judiciary 

Did you know? 
The Constitution was "patriated" from the United Kingdom in 1982. 
When Canada was created, it was a self-governing British colony. The British North America 
Act, 1867, codified many constitutional rules for Canada, but major changes to the Constitution 
could only be made by the United Kingdom Parliament. In 1982, the Charter was enacted as 
part of Canada's Constitution along with a set of procedures allowing the Constitution to be 
amended in Canada. 

The Queen has the executive power in Canada, but in our democratic society the Queen's powers 
are exercised by constitutional convention on the advice of Ministers who enjoy the confidence 
of the House of Commons. Together, the Prime Minister and other Ministers form the cabinet, 
which is responsible to Parliament for government business. Ministers are also responsible for 
government departments, such as the Department of Finance and the Department of Justice. 
When we say "the government," we are usually referring to the executive branch. 

Parliament is the legislative branch of the federal government. Parliament consists of the Queen 
(who is usually represented by the Governor General), the Senate and the House of Commons. 
Bills are debated and passed by the Senate and the House of Commons. The Governor General 
must also give royal assent to a bill in order for it to become a law. By constitutional convention, 
royal assent is always given to bills passed by the Senate and the House of Commons. 

Our Constitution also includes provisions relating to the judicial branch of government, com-
posed of judges. The judiciary must interpret and apply the law and the Constitution, and give 
impartial judgments in all cases, whether they involve public law, such as a criminal case, or pri-
vate law, such as a dispute over a contract. 

The Constitution only provides for federally appointed judges. Provincial judges are appointed 
under provincial laws. 

What is a federal system? 
The Parliament of Canada and the provincial and territorial legislatures both have the authority 
or jurisdiction to make laws. Parliament can make laws for all of Canada, but only about matters 
the Constitution assigns to it. A provincial or territorial legislature can only make laws about 
matters within the province's borders. 

http://www.parl.gc.ca/About/Parliament/Education/OurCountryOurParliament/html_booklet/overview-canadian-parliamentary-system-e.html
http://www.parl.gc.ca/About/Parliament/Education/OurCountryOurParliament/html_booklet/three-levels-government-e.html
http://www.parl.gc.ca/About/Parliament/Education/OurCountryOurParliament/html_booklet/three-levels-government-e.html
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Did you know? 
The Constitution Act, 1867 authorized Parliament to establish a general court of appeal for 
Canada, as well as any additional courts to better administer the laws of Canada. It was under 
this authority that the Federal Courts, the Tax Court, and the Supreme Court of Canada were 
established. 

The federal Parliament deals mainly with issues that concern Canada as a whole: trade between 
provinces, national defence, criminal law, money, patents, and the postal service. It is also re-
sponsible for the three territories: Yukon, the Northwest Territories, and Nunavut. Federal law 
allows territories to elect councils with powers like those of the provincial legislatures. 

The provinces have the authority to make laws about education, property, civil rights, the admin-
istration of justice, hospitals, municipalities, and other local or private matters within the prov-
inces. 

There are also local or municipal governments. They are created under provincial laws and can 
make bylaws that regulate a variety of local matters: zoning, smoking, pesticide use, parking, 
business regulations, and construction permits. 

Aboriginal peoples in Canada have different types of government. For example, First Nations 
can have a range of governmental powers over reserve lands under the federal Indian Act. Other 
Aboriginal governments, such as self-governments, exercise these powers as a result of agree-
ments they have negotiated with the federal and provincial or territorial governments. 

It was only with the Canadian Charter of Rights and Freedoms that human rights in Canada 
were protected in the written Constitution. 

The Constitution Act includes protection for the rights of the Aboriginal peoples (Indian, Inuit, 
and Métis) of Canada. Section 35 of the Constitution Act recognizes and affirms Aboriginal 
rights, which are rights related to the historical occupancy and use of the land by Aboriginal 
peoples. This is to help Aboriginal peoples preserve their customs and traditions for future gen-
erations, as continuing cultural practices. Section 35 also recognizes and affirms treaty rights, 
which are specifically set out in agreements between the Crown and particular groups of Aborig-
inal people. 

Bijuralism 
Canada is a bijural country – that means it has both common and civil law systems. Matters of 
private law in Quebec are governed by the civil law, while the common law applies in the other 
provinces. Federal bills and regulations must respect both types of systems, and the legal con-
cepts within these laws must be expressed in both English and French. 

 
Source: http://www.justice.gc.ca/eng/csj-sjc/just/05.html 

http://www.gov.yk.ca/
http://www.gov.nt.ca/
http://www.gov.nu.ca/
http://laws-lois.justice.gc.ca/eng/acts/i-5/
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The Constitution of Canada 
The Constitution Acts 1867 to 1982  

(Unofficial consolidation through 2017) 

Note:1 This consolidation contains the text of the Constitution Act, 1867 (formerly the British North 
America Act, 1867), together with amendments made to it since its enactment, and the text of 
the Constitution Act, 1982, as amended since its enactment. TheConstitution Act, 1982 contains 
the Canadian Charter of Rights and Freedoms and other new provisions, including the procedure for 
amending the Constitution of Canada. 

The Constitution Act, 1982 also contains a Schedule of repeals of certain constitutional enactments and 
provides for the renaming of others. The British North America Act, 1949, for example, is renamed in the 
Schedule as the Newfoundland Act. The new names of these enactments are used in this consolidation, 
but their former names may be found in the Schedule. 

The Constitution Act, 1982 was enacted by the Parliament of the United Kingdom as Schedule B to 
the Canada Act 1982 (U.K.), 1982, c. 11, and is set out in this consolidation as a separate enactment af-
ter the Constitution Act, 1867. The Canada Act 1982, other than Schedule B, is contained in the first foot-
note to the Constitution Act, 1982. 

The law embodied in the Constitution Act, 1867 has been altered many times otherwise than by direct 
amendment, not only by the Parliament of the United Kingdom but also by the Parliament of Canada and 
the legislatures of the provinces, in those cases where provisions of that Act are expressed to be subject 
to alteration by Parliament or the legislatures. A consolidation of the Constitution Acts with only those 
subsequent enactments that directly alter the text of the Act would therefore not produce a true statement 
of the law. In preparing this consolidation, an attempt has been made to reflect accurately the substance 
of the law contained in enactments modifying the provisions of the Constitution Act, 1867. 

 

THE CONSTITUTON ACT, 1867 
30 & 31 Victoria, c. 3. (U.K.) 

(Consolidated with amendments) 
An Act for the Union of Canada, Nova Scotia, and New Brunswick, and the Government thereof; 

and for Purposes connected therewith 
[29th March 1867.] 

Whereas the Provinces of Canada, Nova Scotia, and New Brunswick have expressed their Desire to be 
federally united into One Dominion under the Crown of the United Kingdom of Great Britain and Ireland, 
with a Constitution similar in Principle to that of the United Kingdom: 
And whereas such a Union would conduce to the Welfare of the Provinces and promote the Interests of 
the British Empire: 
And whereas on the Establishment of the Union by Authority of Parliament it is expedient, not only that 
the Constitution of the Legislative Authority in the Dominion be provided for, but also that the Nature of 
the Executive Government therein be declared: 
And whereas it is expedient that Provision be made for the eventual Admission into the Union of other 
Parts of British North America: 

I. PRELIMINARY 
1. Short title 

This Act may be cited as the Constitution Act, 1867. 
2. [Repealed] 

Repealed. 
II. UNION 

3. Declaration of Union 

                                                 
1 From the Department of Justice, Canada (http://laws.justice.gc.ca/eng/Const/index2.html) 
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It shall be lawful for the Queen, by and with the Advice of Her Majesty’s Most Honourable Privy Council, 
to declare by Proclamation that, on and after a Day therein appointed, not being more than Six Months 
after the passing of this Act, the Provinces of Canada, Nova Scotia, and New Brunswick shall form and 
be One Dominion under the Name of Canada; and on and after that Day those Three Provinces shall 
form and be One Dominion under that Name accordingly. 

4. Construction of subsequent Provisions of Act 
Unless it is otherwise expressed or implied, the Name Canada shall be taken to mean Canada as consti-
tuted under this Act. 

5. Four Provinces 
Canada shall be divided into Four Provinces, named Ontario, Quebec, Nova Scotia, and New Brunswick. 

6. Provinces of Ontario and Quebec 
The Parts of the Province of Canada (as it exists at the passing of this Act) which formerly constituted 
respectively the Provinces of Upper Canada and Lower Canada shall be deemed to be severed, and shall 
form Two separate Provinces. The Part which formerly constituted the Province of Upper Canada shall 
constitute the Province of Ontario; and the Part which formerly constituted the Province of Lower Canada 
shall constitute the Province of Quebec. 

7. Provinces of Nova Scotia and New Brunswick 
The Provinces of Nova Scotia and New Brunswick shall have the same Limits as at the passing of this 
Act. 

8. Decennial Census 
In the general Census of the Population of Canada which is hereby required to be taken in the Year One 
thousand eight hundred and seventy-one, and in every Tenth Year thereafter, the respective Populations 
of the Four Provinces shall be distinguished. 

III. EXECUTIVE POWER 
9. Declaration of Executive Power in the Queen 

The Executive Government and Authority of and over Canada is hereby declared to continue and be 
vested in the Queen. 

10. Application of Provisions referring to Governor General 
The Provisions of this Act referring to the Governor General extend and apply to the Governor General for 
the Time being of Canada, or other the Chief Executive Officer or Administrator for the Time being carry-
ing on the Government of Canada on behalf and in the Name of the Queen, by whatever Title he is des-
ignated. 

11. Constitution of Privy Council for Canada 
There shall be a Council to aid and advise in the Government of Canada, to be styled the Queen’s Privy 
Council for Canada; and the Persons who are to be Members of that Council shall be from Time to Time 
chosen and summoned by the Governor General and sworn in as Privy Councillors, and Members thereof 
may be from Time to Time removed by the Governor General. 

12. All Powers under Acts to be exercised by Governor General  
with Advice of Privy Council, or alone 

All Powers, Authorities, and Functions which under any Act of the Parliament of Great Britain, or of the 
Parliament of the United Kingdom of Great Britain and Ireland, or of the Legislature of Upper Canada, 
Lower Canada, Canada, Nova Scotia, or New Brunswick, are at the Union vested in or exerciseable by 
the respective Governors or Lieutenant Governors of those Provinces, with the Advice, or with the Advice 
and Consent, of the respective Executive Councils thereof, or in conjunction with those Councils, or with 
any Number of Members thereof, or by those Governors or Lieutenant Governors individually, shall, as far 
as the same continue in existence and capable of being exercised after the Union in relation to the Gov-
ernment of Canada, be vested in and exerciseable by the Governor General, with the Advice or with the 
Advice and Consent of or in conjunction with the Queen’s Privy Council for Canada, or any Members 
thereof, or by the Governor General individually, as the Case requires, subject nevertheless (except with 
respect to such as exist under Acts of the Parliament of Great Britain or of the Parliament of the United 
Kingdom of Great Britain and Ireland) to be abolished or altered by the Parliament of Canada. 

13. Application of Provisions referring to Governor General in Council 
The Provisions of this Act referring to the Governor General in Council shall be construed as referring to 
the Governor General acting by and with the Advice of the Queen’s Privy Council for Canada. 
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14. Power to Her Majesty to authorize Governor General to appoint Deputies 
It shall be lawful for the Queen, if Her Majesty thinks fit, to authorize the Governor General from Time to 
Time to appoint any Person or any Persons jointly or severally to be his Deputy or Deputies within any 
Part or Parts of Canada, and in that Capacity to exercise during the Pleasure of the Governor General 
such of the Powers, Authorities, and Functions of the Governor General as the Governor General deems 
it necessary or expedient to assign to him or them, subject to any Limitations or Directions expressed or 
given by the Queen; but the Appointment of such a Deputy or Deputies shall not affect the Exercise by 
the Governor General himself of any Power, Authority, or Function. 

15. Command of Armed Forces to continue to be vested in the Queen 
The Command-in-Chief of the Land and Naval Militia, and of all Naval and Military Forces, of and in Can-
ada, is hereby declared to continue and be vested in the Queen. 

16. Seat of Government of Canada 
Until the Queen otherwise directs, the Seat of Government of Canada shall be Ottawa. 

IV. LEGISLATIVE POWER 
17. Constitution of Parliament of Canada 

There shall be One Parliament for Canada, consisting of the Queen, an Upper House styled the Senate, 
and the House of Commons. 

18. Privileges, etc., of Houses 
The privileges, immunities, and powers to be held, enjoyed, and exercised by the Senate and by the 
House of Commons, and by the members thereof respectively, shall be such as are from time to time de-
fined by Act of the Parliament of Canada, but so that any Act of the Parliament of Canada defining such 
privileges, immunities, and powers shall not confer any privileges, immunities, or powers exceeding those 
at the passing of such Act held, enjoyed, and exercised by the Commons House of Parliament of the 
United Kingdom of Great Britain and Ireland, and by the members thereof. 

19. First Session of the Parliament of Canada 
The Parliament of Canada shall be called together not later than Six Months after the Union. 

20. [Repealed] 
Repealed. 

THE SENATE 
21. Number of Senators 

The Senate shall, subject to the Provisions of this Act, consist of One Hundred and five Members, who 
shall be styled Senators. 

22. Representation of Provinces in Senate 
In relation to the Constitution of the Senate Canada shall be deemed to consist of Four Divisions: 

1. Ontario; 
2. Quebec; 
3. The Maritime Provinces, Nova Scotia and New Brunswick, and Prince Edward Island; 
4. The Western Provinces of Manitoba, British Columbia, Saskatchewan, and Alberta; 

which Four Divisions shall (subject to the Provisions of this Act) be equally represented in the Senate as 
follows: Ontario by twenty-four senators; Quebec by twenty-four senators; the Maritime Provinces and 
Prince Edward Island by twenty-four senators, ten thereof representing Nova Scotia, ten thereof repre-
senting New Brunswick, and four thereof representing Prince Edward Island; the Western Provinces by 
twenty-four senators, six thereof representing Manitoba, six thereof representing British Columbia, six 
thereof representing Saskatchewan, and six thereof representing Alberta; Newfoundland shall be entitled 
to be represented in the Senate by six members; the Yukon Territory and the Northwest Territories shall 
be entitled to be represented in the Senate by one member each. 
In the Case of Quebec each of the Twenty-four Senators representing that Province shall be appointed 
for One of the Twenty-four Electoral Divisions of Lower Canada specified in Schedule A. to Chapter One 
of the Consolidated Statutes of Canada. 

23. Qualifications of Senator 
The Qualifications of a Senator shall be as follows: 
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(1) He shall be of the full age of Thirty Years: 
(2) He shall be either a natural-born Subject of the Queen, or a Subject of the Queen naturalized by an 
Act of the Parliament of Great Britain, or of the Parliament of the United Kingdom of Great Britain and 
Ireland, or of the Legislature of One of the Provinces of Upper Canada, Lower Canada, Canada, Nova 
Scotia, or New Brunswick, before the Union, or of the Parliament of Canada after the Union: 
(3) He shall be legally or equitably seised as of Freehold for his own Use and Benefit of Lands or Ten-
ements held in Free and Common Socage, or seised or possessed for his own Use and Benefit of 
Lands or Tenements held in Franc-alleu or in Roture, within the Province for which he is appointed, of 
the Value of Four thousand Dollars, over and above all Rents, Dues, Debts, Charges, Mortgages, and 
Incumbrances due or payable out of or charged on or affecting the same: 
(4) His Real and Personal Property shall be together worth Four thousand Dollars over and above his 
Debts and Liabilities: 
(5) He shall be resident in the Province for which he is appointed: 
(6) In the Case of Quebec he shall have his Real Property Qualification in the Electoral Division for 
which he is appointed, or shall be resident in that Division. 

24. Summons of Senator 
The Governor General shall from Time to Time, in the Queen’s Name, by Instrument under the Great 
Seal of Canada, summon qualified Persons to the Senate; and, subject to the Provisions of this Act, every 
Person so summoned shall become and be a Member of the Senate and a Senator. 

25. [Repealed] 
Repealed. 

26. Addition of Senators in certain cases 
If at any Time on the Recommendation of the Governor General the Queen thinks fit to direct that Four or 
Eight Members be added to the Senate, the Governor General may by Summons to Four or Eight quali-
fied Persons (as the Case may be), representing equally the Four Divisions of Canada, add to the Senate 
accordingly. 

27. Reduction of Senate to normal Number 
In case of such Addition being at any Time made, the Governor General shall not summon any Person to 
the Senate, except on a further like Direction by the Queen on the like Recommendation, to represent 
one of the Four Divisions until such Division is represented by Twenty-four Senators and no more. 

28. Maximum Number of Senators 
The Number of Senators shall not at any Time exceed One Hundred and thirteen. 

29. Tenure of Place in Senate 
(1) Subject to subsection (2), a Senator shall, subject to the provisions of this Act, hold his place in the 
Senate for life. 
(2) A Senator who is summoned to the Senate after the coming into force of this subsection shall, subject 
to this Act, hold his place in the Senate until he attains the age of seventy-five years. 

30. Resignation of Place in Senate 
A Senator may by Writing under his Hand addressed to the Governor General resign his Place in the 
Senate, and thereupon the same shall be vacant. 

31. Disqualification of Senators 
The Place of a Senator shall become vacant in any of the following Cases: 

(1) If for Two consecutive Sessions of the Parliament he fails to give his Attendance in the Senate: 
(2) If he takes an Oath or makes a Declaration or Acknowledgment of Allegiance, Obedience, or Ad-
herence to a Foreign Power, or does an Act whereby he becomes a Subject or Citizen, or entitled to 
the Rights or Privileges of a Subject or Citizen, of a Foreign Power: 
(3) If he is adjudged Bankrupt or Insolvent, or applies for the Benefit of any Law relating to Insolvent 
Debtors, or becomes a public Defaulter: 
(4) If he is attainted of Treason or convicted of Felony or of any infamous Crime: 
(5) If he ceases to be qualified in respect of Property or of Residence; provided, that a Senator shall 
not be deemed to have ceased to be qualified in respect of Residence by reason only of his residing at 
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the Seat of the Government of Canada while holding an Office under that Government requiring his 
Presence there. 

32. Summons on Vacancy in Senate 
When a Vacancy happens in the Senate by Resignation, Death, or otherwise, the Governor General shall 
by Summons to a fit and qualified Person fill the Vacancy. 

33. Questions as to Qualifications and Vacancies in Senate 
If any Question arises respecting the Qualification of a Senator or a Vacancy in the Senate the same shall 
be heard and determined by the Senate. 

34. Appointment of Speaker of Senate 
The Governor General may from Time to Time, by Instrument under the Great Seal of Canada, appoint a 
Senator to be Speaker of the Senate, and may remove him and appoint another in his Stead. 

35. Quorum of Senate 
Until the Parliament of Canada otherwise provides, the Presence of at least Fifteen Senators, including 
the Speaker, shall be necessary to constitute a Meeting of the Senate for the Exercise of its Powers. 

36. Voting in Senate 
Questions arising in the Senate shall be decided by a Majority of Voices, and the Speaker shall in all 
Cases have a Vote, and when the Voices are equal the Decision shall be deemed to be in the Negative. 

THE HOUSE OF COMMONS 
37. Constitution of House of Commons in Canada 

The House of Commons shall, subject to the Provisions of this Act, consist of two hundred and ninety-five 
members of whom ninety-nine shall be elected for Ontario, seventy-five for Quebec, eleven for Nova Sco-
tia, ten for New Brunswick, fourteen for Manitoba, thirty-two for British Columbia, four for Prince Edward 
Island, twenty-six for Alberta, fourteen for Saskatchewan, seven for Newfoundland, one for the Yukon 
Territory and two for the Northwest Territories. 

38. Summoning of House of Commons 
The Governor General shall from Time to Time, in the Queen’s Name, by Instrument under the Great 
Seal of Canada, summon and call together the House of Commons. 

39. Senators not to sit in House of Commons 
A Senator shall not be capable of being elected or of sitting or voting as a Member of the House of Com-
mons. 

40. Electoral districts of the four Provinces 
Until the Parliament of Canada otherwise provides, Ontario, Quebec, Nova Scotia, and New Brunswick 
shall, for the Purposes of the Election of Members to serve in the House of Commons, be divided into 
Electoral Districts as follows: 

1. Ontario 
Ontario shall be divided into the Counties, Ridings of Counties, Cities, Parts of Cities, and Towns 
enumerated in the First Schedule to this Act, each whereof shall be an Electoral District, each such 
District as numbered in that Schedule being entitled to return One Member. 

2. Quebec 
Quebec shall be divided into Sixty-five Electoral Districts, composed of the Sixty-five Electoral Divi-
sions into which Lower Canada is at the passing of this Act divided under Chapter Two of the Con-
solidated Statutes of Canada, Chapter Seventy-five of the Consolidated Statutes for Lower Cana-
da, and the Act of the Province of Canada of the Twenty-third Year of the Queen, Chapter One, or 
any other Act amending the same in force at the Union, so that each such Electoral Division shall 
be for the Purposes of this Act an Electoral District entitled to return One Member. 

3. Nova Scotia 
Each of the Eighteen Counties of Nova Scotia shall be an Electoral District. The County of Halifax 
shall be entitled to return Two Members, and each of the other Counties One Member. 

4. New Brunswick 
Each of the Fourteen Counties into which New Brunswick is divided, including the City and County 
of St. John, shall be an Electoral District. The City of St. John shall also be a separate Electoral 
District. Each of those Fifteen Electoral Districts shall be entitled to return One Member. 
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41. Continuance of existing Election Laws  
until Parliament of Canada otherwise provides 

Until the Parliament of Canada otherwise provides, all Laws in force in the several Provinces at the Union 
relative to the following Matters or any of them, namely,—the Qualifications and Disqualifications of Per-
sons to be elected or to sit or vote as Members of the House of Assembly or Legislative Assembly in the 
several Provinces, the Voters at Elections of such Members, the Oaths to be taken by Voters, the Return-
ing Officers, their Powers and Duties, the Proceedings at Elections, the Periods during which Elections 
may be continued, the Trial of controverted Elections, and Proceedings incident thereto, the vacating of 
Seats of Members, and the Execution of new Writs in case of Seats vacated otherwise than by Dissolu-
tion,—shall respectively apply to Elections of Members to serve in the House of Commons for the same 
several Provinces. 
Provided that, until the Parliament of Canada otherwise provides, at any Election for a Member of the 
House of Commons for the District of Algoma, in addition to Persons qualified by the Law of the Province 
of Canada to vote, every Male British Subject, aged Twenty-one Years or upwards, being a Householder, 
shall have a Vote. 

42. [Repealed] 
43. [Repealed] 

44. As to Election of Speaker of House of Commons 
The House of Commons on its first assembling after a General Election shall proceed with all practicable 
Speed to elect One of its Members to be Speaker. 

45. As to filling up Vacancy in Office of Speaker 
In case of a Vacancy happening in the Office of Speaker by Death, Resignation, or otherwise, the House 
of Commons shall with all practicable Speed proceed to elect another of its Members to be Speaker. 

46. Speaker to preside 
The Speaker shall preside at all Meetings of the House of Commons. 

47. Provision in case of Absence of Speaker 
Until the Parliament of Canada otherwise provides, in case of the Absence for any Reason of the Speaker 
from the Chair of the House of Commons for a Period of Forty-eight consecutive Hours, the House may 
elect another of its Members to act as Speaker, and the Member so elected shall during the Continuance 
of such Absence of the Speaker have and execute all the Powers, Privileges, and Duties of Speaker. 

48. Quorum of House of Commons 
The Presence of at least Twenty Members of the House of Commons shall be necessary to constitute a 
Meeting of the House for the Exercise of its Powers, and for that Purpose the Speaker shall be reckoned 
as a Member. 

49. Voting in House of Commons 
Questions arising in the House of Commons shall be decided by a Majority of Voices other than that of 
the Speaker, and when the Voices are equal, but not otherwise, the Speaker shall have a Vote. 

50. Duration of House of Commons 
Every House of Commons shall continue for Five Years from the Day of the Return of the Writs for choos-
ing the House (subject to be sooner dissolved by the Governor General), and no longer. 

51. Readjustment of representation in Commons 
(1) The number of members of the House of Commons and the representation of the provinces therein 
shall, on the completion of each decennial census, be readjusted by such authority, in such manner, and 
from such time as the Parliament of Canada provides from time to time, subject and according to the fol-
lowing rules: 

1. There shall be assigned to each of the provinces a number of members equal to the number ob-
tained by dividing the population of the province by the electoral quotient and rounding up any frac-
tional remainder to one. 
2. If the number of members assigned to a province by the application of rule 1 and section 51A is 
less than the total number assigned to that province on the date of the coming into force of 
the Constitution Act, 1985 (Representation), there shall be added to the number of members so as-
signed such number of members as will result in the province having the same number of members 
as were assigned on that date. 

http://laws-lois.justice.gc.ca/eng/Const/
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3. After the application of rules 1 and 2 and section 51A, there shall, in respect of each province that 
meets the condition set out in rule 4, be added, if necessary, a number of members such that, on the 
completion of the readjustment, the number obtained by dividing the number of members assigned to 
that province by the total number of members assigned to all the provinces is as close as possible to, 
without being below, the number obtained by dividing the population of that province by the total pop-
ulation of all the provinces. 
4. Rule 3 applies to a province if, on the completion of the preceding readjustment, the number ob-
tained by dividing the number of members assigned to that province by the total number of members 
assigned to all the provinces was equal to or greater than the number obtained by dividing the popu-
lation of that province by the total population of all the provinces, the population of each province be-
ing its population as at July 1 of the year of the decennial census that preceded that readjustment ac-
cording to the estimates prepared for the purpose of that readjustment. 
5. Unless the context indicates otherwise, in these rules, the population of a province is the estimate 
of its population as at July 1 of the year of the most recent decennial census. 
6. In these rules, “electoral quotient” means 

(a)   111,166, in relation to the readjustment following the completion of the 2011 decennial cen-
sus, and 
(b)  in relation to the readjustment following the completion of any subsequent decennial census, 
the number obtained by multiplying the electoral quotient that was applied in the preceding read-
justment by the number that is the average of the numbers obtained by dividing the population of 
each province by the population of the province as at July 1 of the year of the preceding decennial 
census according to the estimates prepared for the purpose of the preceding readjustment, and 
rounding up any fractional remainder of that multiplication to one. 

(1.1) For the purpose of the rules in subsection (1), there is required to be prepared an estimate of the popu-
lation of Canada and of each province as at July 1, 2001 and July 1, 2011 — and, in each year following the 
2011 decennial census in which a decennial census is taken, as at July 1 of that year — by such authority, 
in such manner, and from such time as the Parliament of Canada provides from time to time. 
 (2) The Yukon Territory as bounded and described in the schedule to chapter Y-2 of the Revised Statutes 
of Canada, 1985, shall be entitled to one member, the Northwest Territories as bounded and described in 
section 2 of chapter N-27 of the Revised Statutes of Canada, 1985, as amended by section 77 of chapter 28 
of the Statutes of Canada, 1993, shall be entitled to one member, and Nunavut as bounded and described 
in section 3 of chapter 28 of the Statutes of Canada, 1993, shall be entitled to one member. 

51A. Constitution of House of Commons 
Notwithstanding anything in this Act a province shall always be entitled to a number of members in the 
House of Commons not less than the number of senators representing such province. 

52. Increase of Number of House of Commons 
The Number of Members of the House of Commons may be from Time to Time increased by the Parlia-
ment of Canada, provided the proportionate Representation of the Provinces prescribed by this Act is not 
thereby disturbed. 

MONEY VOTES; ROYAL ASSENT 
53. Appropriation and Tax Bills 

Bills for appropriating any Part of the Public Revenue, or for imposing any Tax or Impost, shall originate in 
the House of Commons. 

54. Recommendation of Money Votes 
It shall not be lawful for the House of Commons to adopt or pass any Vote, Resolution, Address, or Bill for 
the Appropriation of any Part of the Public Revenue, or of any Tax or Impost, to any Purpose that has not 
been first recommended to that House by Message of the Governor General in the Session in which such 
Vote, Resolution, Address, or Bill is proposed. 

55. Royal Assent to Bills, etc. 
Where a Bill passed by the Houses of the Parliament is presented to the Governor General for the 
Queen’s Assent, he shall declare, according to his Discretion, but subject to the Provisions of this Act and 
to Her Majesty’s Instructions, either that he assents thereto in the Queen’s Name, or that he withholds the 
Queen’s Assent, or that he reserves the Bill for the Signification of the Queen’s Pleasure. 

56. Disallowance by Order in Council of Act assented to by Governor General 
Where the Governor General assents to a Bill in the Queen’s Name, he shall by the first convenient Op-
portunity send an authentic Copy of the Act to One of Her Majesty’s Principal Secretaries of State, and if 
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the Queen in Council within Two Years after Receipt thereof by the Secretary of State thinks fit to disallow 
the Act, such Disallowance (with a Certificate of the Secretary of State of the Day on which the Act was 
received by him) being signified by the Governor General, by Speech or Message to each of the Houses 
of the Parliament or by Proclamation, shall annul the Act from and after the Day of such Signification. 

57. Signification of Queen’s Pleasure on Bill reserved 
A Bill reserved for the Signification of the Queen’s Pleasure shall not have any Force unless and until, 
within Two Years from the Day on which it was presented to the Governor General for the Queen’s As-
sent, the Governor General signifies, by Speech or Message to each of the Houses of the Parliament or 
by Proclamation, that it has received the Assent of the Queen in Council. 
An Entry of every such Speech, Message, or Proclamation shall be made in the Journal of each House, 
and a Duplicate thereof duly attested shall be delivered to the proper Officer to be kept among the Rec-
ords of Canada. 

V. PROVINCIAL CONSTITUTIONS 
EXECUTIVE POWER 

58. Appointment of Lieutenant Governors of Provinces 
For each Province there shall be an Officer, styled the Lieutenant Governor, appointed by the Governor 
General in Council by Instrument under the Great Seal of Canada. 

59. Tenure of Office of Lieutenant Governor 
A Lieutenant Governor shall hold Office during the Pleasure of the Governor General; but any Lieutenant 
Governor appointed after the Commencement of the First Session of the Parliament of Canada shall not 
be removeable within Five Years from his Appointment, except for Cause assigned, which shall be com-
municated to him in Writing within One Month after the Order for his Removal is made, and shall be 
communicated by Message to the Senate and to the House of Commons within One Week thereafter if 
the Parliament is then sitting, and if not then within One Week after the Commencement of the next Ses-
sion of the Parliament. 

60. Salaries of Lieutenant Governors 
The Salaries of the Lieutenant Governors shall be fixed and provided by the Parliament of Canada. 

61. Oaths, etc., of Lieutenant Governor 
Every Lieutenant Governor shall, before assuming the Duties of his Office, make and subscribe before 
the Governor General or some Person authorized by him Oaths of Allegiance and Office similar to those 
taken by the Governor General. 

62. Application of Provisions referring to Lieutenant Governor 
The Provisions of this Act referring to the Lieutenant Governor extend and apply to the Lieutenant Gover-
nor for the Time being of each Province, or other the Chief Executive Officer or Administrator for the Time 
being carrying on the Government of the Province, by whatever Title he is designated. 

63. Appointment of Executive Officers for Ontario and Quebec 
The Executive Council of Ontario and of Quebec shall be composed of such Persons as the Lieutenant 
Governor from Time to Time thinks fit, and in the first instance of the following Officers, namely,—the At-
torney General, the Secretary and Registrar of the Province, the Treasurer of the Province, the Commis-
sioner of Crown Lands, and the Commissioner of Agriculture and Public Works, with in Quebec the 
Speaker of the Legislative Council and the Solicitor General. 

64. Executive Government of Nova Scotia and New Brunswick 
The Constitution of the Executive Authority in each of the Provinces of Nova Scotia and New Brunswick 
shall, subject to the Provisions of this Act, continue as it exists at the Union until altered under the Au-
thority of this Act. 

65. Powers to be exercised by Lieutenant Governor of Ontario  
or Quebec with Advice, or alone 

All Powers, Authorities, and Functions which under any Act of the Parliament of Great Britain, or of the 
Parliament of the United Kingdom of Great Britain and Ireland, or of the Legislature of Upper Canada, 
Lower Canada, or Canada, were or are before or at the Union vested in or exerciseable by the respective 
Governors or Lieutenant Governors of those Provinces, with the Advice or with the Advice and Consent of 
the respective Executive Councils thereof, or in conjunction with those Councils, or with any Number of 
Members thereof, or by those Governors or Lieutenant Governors individually, shall, as far as the same 
are capable of being exercised after the Union in relation to the Government of Ontario and Quebec re-
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spectively, be vested in and shall or may be exercised by the Lieutenant Governor of Ontario and Quebec 
respectively, with the Advice or with the Advice and Consent of or in conjunction with the respective Ex-
ecutive Councils, or any Members thereof, or by the Lieutenant Governor individually, as the Case re-
quires, subject nevertheless (except with respect to such as exist under Acts of the Parliament of Great 
Britain, or of the Parliament of the United Kingdom of Great Britain and Ireland,) to be abolished or altered 
by the respective Legislatures of Ontario and Quebec. 

66. Application of Provisions referring to Lieutenant Governor in Council 
The Provisions of this Act referring to the Lieutenant Governor in Council shall be construed as referring 
to the Lieutenant Governor of the Province acting by and with the Advice of the Executive Council thereof. 

67. Administration in Absence, etc., of Lieutenant Governor 
The Governor General in Council may from Time to Time appoint an Administrator to execute the Office 
and Functions of Lieutenant Governor during his Absence, Illness, or other Inability. 

68. Seats of Provincial Governments 
Unless and until the Executive Government of any Province otherwise directs with respect to that Prov-
ince, the Seats of Government of the Provinces shall be as follows, namely,—of Ontario, the City of To-
ronto; of Quebec, the City of Quebec; of Nova Scotia, the City of Halifax; and of New Brunswick, the City 
of Fredericton. 

LEGISLATIVE POWER 
1. ONTARIO 

69. Legislature for Ontario 
There shall be a Legislature for Ontario consisting of the Lieutenant Governor and of One House, styled 
the Legislative Assembly of Ontario. 

70. Electoral districts 
The Legislative Assembly of Ontario shall be composed of Eighty-two Members, to be elected to repre-
sent the Eighty-two Electoral Districts set forth in the First Schedule to this Act. 

2. QUEBEC 
71. Legislature for Quebec 

There shall be a Legislature for Quebec consisting of the Lieutenant Governor and of Two Houses, styled 
the Legislative Council of Quebec and the Legislative Assembly of Quebec. 

72. Constitution of Legislative Council 
The Legislative Council of Quebec shall be composed of Twenty-four Members, to be appointed by the 
Lieutenant Governor, in the Queen’s Name, by Instrument under the Great Seal of Quebec, one being 
appointed to represent each of the Twenty-four Electoral Divisions of Lower Canada in this Act referred 
to, and each holding Office for the Term of his Life, unless the Legislature of Quebec otherwise provides 
under the Provisions of this Act. 

73. Qualification of Legislative Councillors 
The Qualifications of the Legislative Councillors of Quebec shall be the same as those of the Senators for 
Quebec. 

74. Resignation, Disqualification, etc. 
The Place of a Legislative Councillor of Quebec shall become vacant in the Cases, mutatis mutandis, in 
which the Place of Senator becomes vacant. 

75. Vacancies 
When a Vacancy happens in the Legislative Council of Quebec by Resignation, Death, or otherwise, the 
Lieutenant Governor, in the Queen’s Name, by Instrument under the Great Seal of Quebec, shall appoint 
a fit and qualified Person to fill the Vacancy. 

76. Questions as to Vacancies, etc. 
If any Question arises respecting the Qualification of a Legislative Councillor of Quebec, or a Vacancy in 
the Legislative Council of Quebec, the same shall be heard and determined by the Legislative Council. 

77. Speaker of Legislative Council 
The Lieutenant Governor may from Time to Time, by Instrument under the Great Seal of Quebec, appoint 
a Member of the Legislative Council of Quebec to be Speaker thereof, and may remove him and appoint 
another in his Stead. 
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78. Quorum of Legislative Council 
Until the Legislature of Quebec otherwise provides, the Presence of at least Ten Members of the Legisla-
tive Council, including the Speaker, shall be necessary to constitute a Meeting for the Exercise of its 
Powers. 

79. Voting in Legislative Council 
Questions arising in the Legislative Council of Quebec shall be decided by a Majority of Voices, and the 
Speaker shall in all Cases have a Vote, and when the Voices are equal the Decision shall be deemed to 
be in the Negative. 

80. Constitution of Legislative Assembly of Quebec 
The Legislative Assembly of Quebec shall be composed of Sixty-five Members, to be elected to represent 
the Sixty-five Electoral Divisions or Districts of Lower Canada in this Act referred to, subject to Alteration 
thereof by the Legislature of Quebec: Provided that it shall not be lawful to present to the Lieutenant Gov-
ernor of Quebec for Assent any Bill for altering the Limits of any of the Electoral Divisions or Districts 
mentioned in the Second Schedule to this Act, unless the Second and Third Readings of such Bill have 
been passed in the Legislative Assembly with the Concurrence of the Majority of the Members represent-
ing all those Electoral Divisions or Districts, and the Assent shall not be given to such Bill unless an Ad-
dress has been presented by the Legislative Assembly to the Lieutenant Governor stating that it has been 
so passed. 

3. ONTARIO AND QUEBEC 
81. [Repealed] 

Repealed. 
82. Summoning of Legislative Assemblies 

The Lieutenant Governor of Ontario and of Quebec shall from Time to Time, in the Queen’s Name, by 
Instrument under the Great Seal of the Province, summon and call together the Legislative Assembly of 
the Province. 

83. Restriction on election of Holders of offices 
Until the Legislature of Ontario or of Quebec otherwise provides, a Person accepting or holding in Ontario 
or in Quebec any Office, Commission, or Employment, permanent or temporary, at the Nomination of the 
Lieutenant Governor, to which an annual Salary, or any Fee, Allowance, Emolument, or Profit of any Kind 
or Amount whatever from the Province is attached, shall not be eligible as a Member of the Legislative 
Assembly of the respective Province, nor shall he sit or vote as such; but nothing in this Section shall 
make ineligible any Person being a Member of the Executive Council of the respective Province, or hold-
ing any of the following Offices, that is to say, the Offices of Attorney General, Secretary and Registrar of 
the Province, Treasurer of the Province, Commissioner of Crown Lands, and Commissioner of Agriculture 
and Public Works, and in Quebec Solicitor General, or shall disqualify him to sit or vote in the House for 
which he is elected, provided he is elected while holding such Office. 

84. Continuance of existing Election Laws 
Until the legislatures of Ontario and Quebec respectively otherwise provide, all Laws which at the Union 
are in force in those Provinces respectively, relative to the following Matters, or any of them, namely,—the 
Qualifications and Disqualifications of Persons to be elected or to sit or vote as Members of the Assembly 
of Canada, the Qualifications or Disqualifications of Voters, the Oaths to be taken by Voters, the Return-
ing Officers, their Powers and Duties, the Proceedings at Elections, the Periods during which such Elec-
tions may be continued, and the Trial of controverted Elections and the Proceedings incident thereto, the 
vacating of the Seats of Members and the issuing and execution of new Writs in case of Seats vacated 
otherwise than by Dissolution,—shall respectively apply to Elections of Members to serve in the respec-
tive Legislative Assemblies of Ontario and Quebec. 
Provided that, until the Legislature of Ontario otherwise provides, at any Election for a Member of the 
Legislative Assembly of Ontario for the District of Algoma, in addition to Persons qualified by the Law of 
the Province of Canada to vote, every Male British Subject, aged Twenty-one Years or upwards, being a 
Householder, shall have a Vote. 

85. Duration of Legislative Assemblies 
Every Legislative Assembly of Ontario and every Legislative Assembly of Quebec shall continue for Four 
Years from the Day of the Return of the Writs for choosing the same (subject nevertheless to either the 
Legislative Assembly of Ontario or the Legislative Assembly of Quebec being sooner dissolved by the 
Lieutenant Governor of the Province), and no longer. 
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86. Yearly Session of Legislature 
There shall be a Session of the Legislature of Ontario and of that of Quebec once at least in every Year, 
so that Twelve Months shall not intervene between the last Sitting of the Legislature in each Province in 
one Session and its first Sitting in the next Session. 

87. Speaker, Quorum, etc. 
The following Provisions of this Act respecting the House of Commons of Canada shall extend and apply 
to the Legislative Assemblies of Ontario and Quebec, that is to say,—the Provisions relating to the Elec-
tion of a Speaker originally and on Vacancies, the Duties of the Speaker, the Absence of the Speaker, the 
Quorum, and the Mode of voting, as if those Provisions were here re-enacted and made applicable in 
Terms to each such Legislative Assembly. 

4. NOVA SCOTIA AND NEW BRUNSWICK 
88. Constitutions of Legislatures of Nova Scotia and New Brunswick 

The Constitution of the Legislature of each of the Provinces of Nova Scotia and New Brunswick shall, 
subject to the Provisions of this Act, continue as it exists at the Union until altered under the Authority of 
this Act. 

5. ONTARIO, QUEBEC, AND NOVA SCOTIA 
89. [Repealed] 

Repealed. 
6. THE FOUR PROVINCES 

90. Application to Legislatures of Provisions respecting Money Votes, etc. 
The following Provisions of this Act respecting the Parliament of Canada, namely,—the Provisions relat-
ing to Appropriation and Tax Bills, the Recommendation of Money Votes, the Assent to Bills, the Disal-
lowance of Acts, and the Signification of Pleasure on Bills reserved,—shall extend and apply to the Legis-
latures of the several Provinces as if those Provisions were here re-enacted and made applicable in 
Terms to the respective Provinces and the Legislatures thereof, with the Substitution of the Lieutenant 
Governor of the Province for the Governor General, of the Governor General for the Queen and for a 
Secretary of State, of One Year for Two Years, and of the Province for Canada. 

VI. DISTRIBUTION OF LEGISLATIVE POWERS 
POWERS OF THE PARLIAMENT 

91. Legislative Authority of Parliament of Canada 
It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and House of Com-
mons, to make Laws for the Peace, Order, and good Government of Canada, in relation to all Matters not 
coming within the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinc-
es; and for greater Certainty, but not so as to restrict the Generality of the foregoing Terms of this Sec-
tion, it is hereby declared that (notwithstanding anything in this Act) the exclusive Legislative Authority of 
the Parliament of Canada extends to all Matters coming within the Classes of Subjects next hereinafter 
enumerated; that is to say, 

1. Repealed. 
1A. The Public Debt and Property. 
2. The Regulation of Trade and Commerce. 
2A. Unemployment insurance. 
3. The raising of Money by any Mode or System of Taxation. 
4. The borrowing of Money on the Public Credit. 
5. Postal Service. 
6. The Census and Statistics. 
7. Militia, Military and Naval Service, and Defence. 
8. The fixing of and providing for the Salaries and Allowances of Civil and other Officers of the Gov-
ernment of Canada. 
9. Beacons, Buoys, Lighthouses, and Sable Island. 
10. Navigation and Shipping. 
11. Quarantine and the Establishment and Maintenance of Marine Hospitals. 
12. Sea Coast and Inland Fisheries. 
13. Ferries between a Province and any British or Foreign Country or between Two Provinces. 
14. Currency and Coinage. 
15. Banking, Incorporation of Banks, and the Issue of Paper Money. 
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16. Savings Banks. 
17. Weights and Measures. 
18. Bills of Exchange and Promissory Notes. 
19. Interest. 
20. Legal Tender. 
21. Bankruptcy and Insolvency. 
22. Patents of Invention and Discovery. 
23. Copyrights. 
24. Indians, and Lands reserved for the Indians. 
25. Naturalization and Aliens. 
26. Marriage and Divorce. 
27. The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but including the Pro-
cedure in Criminal Matters. 
28. The Establishment, Maintenance, and Management of Penitentiaries. 
29. Such Classes of Subjects as are expressly excepted in the Enumeration of the Classes of Sub-
jects by this Act assigned exclusively to the Legislatures of the Provinces. 

And any Matter coming within any of the Classes of Subjects enumerated in this Section shall not be 
deemed to come within the Class of Matters of a local or private Nature comprised in the Enumeration of 
the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces. 

EXCLUSIVE POWERS OF PROVINCIAL LEGISLATURES 
92. Subjects of exclusive Provincial Legislation 

In each Province the Legislature may exclusively make Laws in relation to Matters coming within the 
Classes of Subjects next hereinafter enumerated; that is to say, 

1. Repealed. 
2. Direct Taxation within the Province in order to the raising of a Revenue for Provincial Purposes. 
3. The borrowing of Money on the sole Credit of the Province 
4. The Establishment and Tenure of Provincial Offices and the Appointment and Payment of Provincial 
Officers. 
5. The Management and Sale of the Public Lands belonging to the Province and of the Timber and 
Wood thereon. 
6. The Establishment, Maintenance, and Management of Public and Reformatory Prisons in and for 
the Province. 
7. The Establishment, Maintenance, and Management of Hospitals, Asylums, Charities, and Eleemos-
ynary Institutions in and for the Province, other than Marine Hospitals. 
8. Municipal Institutions in the Province. 
9. Shop, Saloon, Tavern, Auctioneer, and other Licences in order to the raising of a Revenue for Pro-
vincial, Local, or Municipal Purposes. 
10. Local Works and Undertakings other than such as are of the following Classes: 

(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other Works and Undertak-
ings connecting the Province with any other or others of the Provinces, or extending beyond the 
Limits of the Province: 
(b) Lines of Steam Ships between the Province and any British or Foreign Country: 
(c) Such Works as, although wholly situate within the Province, are before or after their Execution 
declared by the Parliament of Canada to be for the general Advantage of Canada or for the Ad-
vantage of Two or more of the Provinces. 

11. The Incorporation of Companies with Provincial Objects. 
12. The Solemnization of Marriage in the Province. 
13. Property and Civil Rights in the Province. 
14. The Administration of Justice in the Province, including the Constitution, Maintenance, and Organ-
ization of Provincial Courts, both of Civil and of Criminal Jurisdiction, and including Procedure in Civil 
Matters in those Courts. 
15. The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing any Law of the 
Province made in relation to any Matter coming within any of the Classes of Subjects enumerated in 
this Section. 
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16. Generally all Matters of a merely local or private Nature in the Province. 
NON-RENEWABLE NATURAL RESOURCES,  

FORESTRY RESOURCES AND ELECTRICAL ENERGY 
92A. Laws respecting non-renewable natural resources,  

forestry resources and electrical energy 
(1) In each province, the legislature may exclusively make laws in relation to 

(a) exploration for non-renewable natural resources in the province; 
(b) development, conservation and management of non-renewable natural resources and forestry re-
sources in the province, including laws in relation to the rate of primary production therefrom; and 
(c) development, conservation and management of sites and facilities in the province for the genera-
tion and production of electrical energy. 

(2) In each province, the legislature may make laws in relation to the export from the province to another 
part of Canada of the primary production from non-renewable natural resources and forestry resources in 
the province and the production from facilities in the province for the generation of electrical energy, but 
such laws may not authorize or provide for discrimination in prices or in supplies exported to another part 
of Canada. 
(3) Nothing in subsection (2) derogates from the authority of Parliament to enact laws in relation to the 
matters referred to in that subsection and, where such a law of Parliament and a law of a province con-
flict, the law of Parliament prevails to the extent of the conflict. 
(4) In each province, the legislature may make laws in relation to the raising of money by any mode or 
system of taxation in respect of 

(a) non-renewable natural resources and forestry resources in the province and the primary production 
therefrom, and 
(b) sites and facilities in the province for the generation of electrical energy and the production there-
from, 

(5) The expression “primary production” has the meaning assigned by the Sixth Schedule. 
(6) Nothing in subsections (1) to (5) derogates from any powers or rights that a legislature or government 
of a province had immediately before the coming into force of this section. 

EDUCATION 
93. Legislation respecting Education 

In and for each Province the Legislature may exclusively make Laws in relation to Education, subject and 
according to the following Provisions: 

(1) Nothing in any such Law shall prejudicially affect any Right or Privilege with respect to Denomina-
tional Schools which any Class of Persons have by Law in the Province at the Union: 
(2) All the Powers, Privileges, and Duties at the Union by Law conferred and imposed in Upper Cana-
da on the Separate Schools and School Trustees of the Queen’s Roman Catholic Subjects shall be 
and the same are hereby extended to the Dissentient Schools of the Queen’s Protestant and Roman 
Catholic Subjects in Quebec: 
(3) Where in any Province a System of Separate or Dissentient Schools exists by Law at the Union or 
is thereafter established by the Legislature of the Province, an Appeal shall lie to the Governor Gen-
eral in Council from any Act or Decision of any Provincial Authority affecting any Right or Privilege of 
the Protestant or Roman Catholic Minority of the Queen’s Subjects in relation to Education: 
(4) In case any such Provincial Law as from Time to Time seems to the Governor General in Council 
requisite for the due Execution of the Provisions of this Section is not made, or in case any Decision of 
the Governor General in Council on any Appeal under this Section is not duly executed by the proper 
Provincial Authority in that Behalf, then and in every such Case, and as far only as the Circumstances 
of each Case require, the Parliament of Canada may make remedial Laws for the due Execution of the 
Provisions of this Section and of any Decision of the Governor General in Council under this Section. 

93A. Quebec 
Paragraphs (1) to (4) of section 93 do not apply to Quebec. 
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UNIFORMITY OF LAWS IN ONTARIO,  
NOVA SCOTIA, AND NEW BRUNSWICK 

94. Legislation for Uniformity of Laws in Three Provinces 
Notwithstanding anything in this Act, the Parliament of Canada may make Provision for the Uniformity of 
all or any of the Laws relative to Property and Civil Rights in Ontario, Nova Scotia, and New Brunswick, 
and of the Procedure of all or any of the Courts in those Three Provinces, and from and after the passing 
of any Act in that Behalf the Power of the Parliament of Canada to make Laws in relation to any Matter 
comprised in any such Act shall, notwithstanding anything in this Act, be unrestricted; but any Act of the 
Parliament of Canada making Provision for such Uniformity shall not have effect in any Province unless 
and until it is adopted and enacted as Law by the Legislature thereof. 

OLD AGE PENSIONS 
94A. Legislation respecting old age pensions and supplementary benefits 

The Parliament of Canada may make laws in relation to old age pensions and supplementary benefits, 
including survivors’ and disability benefits irrespective of age, but no such law shall affect the operation of 
any law present or future of a provincial legislature in relation to any such matter. 

AGRICULTURE AND IMMIGRATION 
95. Concurrent Powers of Legislation respecting Agriculture, etc. 

In each Province the Legislature may make Laws in relation to Agriculture in the Province, and to Immi-
gration into the Province; and it is hereby declared that the Parliament of Canada may from Time to Time 
make Laws in relation to Agriculture in all or any of the Provinces, and to Immigration into all or any of the 
Provinces; and any Law of the Legislature of a Province relative to Agriculture or to Immigration shall 
have effect in and for the Province as long and as far only as it is not repugnant to any Act of the Parlia-
ment of Canada. 

VII. JUDICATURE 
96. Appointment of Judges 

The Governor General shall appoint the Judges of the Superior, District, and County Courts in each Prov-
ince, except those of the Courts of Probate in Nova Scotia and New Brunswick. 

97. Selection of Judges in Ontario, etc. 
Until the Laws relative to Property and Civil Rights in Ontario, Nova Scotia, and New Brunswick, and the 
Procedure of the Courts in those Provinces, are made uniform, the Judges of the Courts of those Prov-
inces appointed by the Governor General shall be selected from the respective Bars of those Provinces. 

98. Selection of Judges in Quebec 
The Judges of the Courts of Quebec shall be selected from the Bar of that Province. 

99. Tenure of office of Judges 
(1) Subject to subsection two of this section, the Judges of the Superior Courts shall hold office during 
good behaviour, but shall be removable by the Governor General on Address of the Senate and House of 
Commons. 
(2) A Judge of a Superior Court, whether appointed before or after the coming into force of this section, 
shall cease to hold office upon attaining the age of seventy-five years, or upon the coming into force of 
this section if at that time he has already attained that age. 

100. Salaries, etc., of Judges 
The Salaries, Allowances, and Pensions of the Judges of the Superior, District, and County Courts (ex-
cept the Courts of Probate in Nova Scotia and New Brunswick), and of the Admiralty Courts in Cases 
where the Judges thereof are for the Time being paid by Salary, shall be fixed and provided by the Par-
liament of Canada. 

101. General Court of Appeal, etc. 
The Parliament of Canada may, notwithstanding anything in this Act, from Time to Time provide for the 
Constitution, Maintenance, and Organization of a General Court of Appeal for Canada, and for the Estab-
lishment of any additional Courts for the better Administration of the Laws of Canada. 
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VIII. REVENUES; DEBTS; ASSETS; TAXATION 
102. Creation of Consolidated Revenue Fund 

All Duties and Revenues over which the respective Legislatures of Canada, Nova Scotia, and New 
Brunswick before and at the Union had and have Power of Appropriation, except such Portions thereof as 
are by this Act reserved to the respective Legislatures of the Provinces, or are raised by them in accord-
ance with the special Powers conferred on them by this Act, shall form One Consolidated Revenue Fund, 
to be appropriated for the Public Service of Canada in the Manner and subject to the Charges in this Act 
provided. 

103. Expenses of Collection, etc. 
The Consolidated Revenue Fund of Canada shall be permanently charged with the Costs, Charges, and 
Expenses incident to the Collection, Management, and Receipt thereof, and the same shall form the First 
Charge thereon, subject to be reviewed and audited in such Manner as shall be ordered by the Governor 
General in Council until the Parliament otherwise provides. 

104. Interest of Provincial Public Debts 
The annual Interest of the Public Debts of the several Provinces of Canada, Nova Scotia, and New 
Brunswick at the Union shall form the Second Charge on the Consolidated Revenue Fund of Canada. 

105. Salary of Governor General 
Unless altered by the Parliament of Canada, the Salary of the Governor General shall be Ten thousand 
Pounds Sterling Money of the United Kingdom of Great Britain and Ireland, payable out of the Consoli-
dated Revenue Fund of Canada, and the same shall form the Third Charge thereon. 

106. Appropriation from Time to Time 
Subject to the several Payments by this Act charged on the Consolidated Revenue Fund of Canada, the 
same shall be appropriated by the Parliament of Canada for the Public Service. 

107. Transfer of Stocks, etc. 
All Stocks, Cash, Banker’s Balances, and Securities for Money belonging to each Province at the Time of 
the Union, except as in this Act mentioned, shall be the Property of Canada, and shall be taken in Reduc-
tion of the Amount of the respective Debts of the Provinces at the Union. 

108. Transfer of Property in Schedule 
The Public Works and Property of each Province, enumerated in the Third Schedule to this Act, shall be 
the Property of Canada. 

109. Property in Lands, Mines, etc. 
All Lands, Mines, Minerals, and Royalties belonging to the several Provinces of Canada, Nova Scotia, 
and New Brunswick at the Union, and all Sums then due or payable for such Lands, Mines, Minerals, or 
Royalties, shall belong to the several Provinces of Ontario, Quebec, Nova Scotia, and New Brunswick in 
which the same are situate or arise, subject to any Trusts existing in respect thereof, and to any Interest 
other than that of the Province in the same. 

110. Assets connected with Provincial Debts 
All Assets connected with such Portions of the Public Debt of each Province as are assumed by that 
Province shall belong to that Province. 

111. Canada to be liable for Provincial Debts 
Canada shall be liable for the Debts and Liabilities of each Province existing at the Union. 

112. Debts of Ontario and Quebec 
Ontario and Quebec conjointly shall be liable to Canada for the Amount (if any) by which the Debt of the 
Province of Canada exceeds at the Union Sixty-two million five hundred thousand Dollars, and shall be 
charged with Interest at the Rate of Five per Centum per Annum thereon. 

113. Assets of Ontario and Quebec 
The Assets enumerated in the Fourth Schedule to this Act belonging at the Union to the Province of Can-
ada shall be the Property of Ontario and Quebec conjointly. 

114. Debt of Nova Scotia 
Nova Scotia shall be liable to Canada for the Amount (if any) by which its Public Debt exceeds at the Un-
ion Eight million Dollars, and shall be charged with Interest at the Rate of Five per Centum per Annum 
thereon. 
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115. Debt of New Brunswick 
New Brunswick shall be liable to Canada for the Amount (if any) by which its Public Debt exceeds at the 
Union Seven million Dollars, and shall be charged with Interest at the Rate of Five per Centum per An-
num thereon. 

116. Payment of interest to Nova Scotia and New Brunswick 
In case the Public Debts of Nova Scotia and New Brunswick do not at the Union amount to Eight million 
and Seven million Dollars respectively, they shall respectively receive by half -yearly Payments in ad-
vance from the Government of Canada Interest at Five per Centum per Annum on the Difference be-
tween the actual Amounts of their respective Debts and such stipulated Amounts. 

117. Provincial Public Property 
The several Provinces shall retain all their respective Public Property not otherwise disposed of in this 
Act, subject to the Right of Canada to assume any Lands or Public Property required for Fortifications or 
for the Defence of the Country. 

118. [Repealed] 
Repealed. 

119. Further Grant to New Brunswick 
New Brunswick shall receive by half-yearly Payments in advance from Canada for the Period of Ten 
Years from the Union an additional Allowance of Sixty-three thousand Dollars per Annum; but as long as 
the Public Debt of that Province remains under Seven million Dollars, a Deduction equal to the Interest at 
Five per Centum per Annum on such Deficiency shall be made from that Allowance of Sixty-three thou-
sand Dollars. 

120. Form of Payments 
All Payments to be made under this Act, or in discharge of Liabilities created under any Act of the Prov-
inces of Canada, Nova Scotia, and New Brunswick respectively, and assumed by Canada, shall, until the 
Parliament of Canada otherwise directs, be made in such Form and Manner as may from Time to Time 
be ordered by the Governor General in Council. 

121. Canadian Manufactures, etc. 
All Articles of the Growth, Produce, or Manufacture of any one of the Provinces shall, from and after the 
Union, be admitted free into each of the other Provinces. 

122. Continuance of Customs and Excise Laws 
The Customs and Excise Laws of each Province shall, subject to the Provisions of this Act, continue in 
force until altered by the Parliament of Canada. 

123. Exportation and Importation as between Two Provinces 
Where Customs Duties are, at the Union, leviable on any Goods, Wares, or Merchandises in any Two 
Provinces, those Goods, Wares, and Merchandises may, from and after the Union, be imported from one 
of those Provinces into the other of them on Proof of Payment of the Customs Duty leviable thereon in the 
Province of Exportation, and on Payment of such further Amount (if any) of Customs Duty as is leviable 
thereon in the Province of Importation. 

124. Lumber Dues in New Brunswick 
Nothing in this Act shall affect the Right of New Brunswick to levy the Lumber Dues provided in Chapter 
Fifteen of Title Three of the Revised Statutes of New Brunswick, or in any Act amending that Act before 
or after the Union, and not increasing the Amount of such Dues; but the Lumber of any of the Provinces 
other than New Brunswick shall not be subject to such Dues. 

125. Exemption of Public Lands, etc. 
No Lands or Property belonging to Canada or any Province shall be liable to Taxation. 

126. Provincial Consolidated Revenue Fund 
Such Portions of the Duties and Revenues over which the respective Legislatures of Canada, Nova Sco-
tia, and New Brunswick had before the Union Power of Appropriation as are by this Act reserved to the 
respective Governments or Legislatures of the Provinces, and all Duties and Revenues raised by them in 
accordance with the special Powers conferred upon them by this Act, shall in each Province form One 
Consolidated Revenue Fund to be appropriated for the Public Service of the Province. 
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IX. MISCELLANEOUS PROVISIONS 
GENERAL 

127. [Repealed] 
Repealed. 

128. Oath of Allegiance, etc. 
Every Member of the Senate or House of Commons of Canada shall before taking his Seat therein take 
and subscribe before the Governor General or some Person authorized by him, and every Member of a 
Legislative Council or Legislative Assembly of any Province shall before taking his Seat therein take and 
subscribe before the Lieutenant Governor of the Province or some Person authorized by him, the Oath of 
Allegiance contained in the Fifth Schedule to this Act; and every Member of the Senate of Canada and 
every Member of the Legislative Council of Quebec shall also, before taking his Seat therein, take and 
subscribe before the Governor General, or some Person authorized by him, the Declaration of Qualifica-
tion contained in the same Schedule. 

129. Continuance of existing Laws, Courts, Officers, etc. 
Except as otherwise provided by this Act, all Laws in force in Canada, Nova Scotia, or New Brunswick at 
the Union, and all Courts of Civil and Criminal Jurisdiction, and all legal Commissions, Powers, and Au-
thorities, and all Officers, Judicial, Administrative, and Ministerial, existing therein at the Union, shall con-
tinue in Ontario, Quebec, Nova Scotia, and New Brunswick respectively, as if the Union had not been 
made; subject nevertheless (except with respect to such as are enacted by or exist under Acts of the Par-
liament of Great Britain or of the Parliament of the United Kingdom of Great Britain and Ireland), to be 
repealed, abolished, or altered by the Parliament of Canada, or by the Legislature of the respective Prov-
ince, according to the Authority of the Parliament or of that Legislature under this Act. 

130. Transfer of Officers to Canada 
Until the Parliament of Canada otherwise provides, all Officers of the several Provinces having Duties to 
discharge in relation to Matters other than those coming within the Classes of Subjects by this Act as-
signed exclusively to the Legislatures of the Provinces shall be Officers of Canada, and shall continue to 
discharge the Duties of their respective Offices under the same Liabilities, Responsibilities, and Penalties 
as if the Union had not been made. 

131. Appointment of new Officers 
Until the Parliament of Canada otherwise provides, the Governor General in Council may from Time to 
Time appoint such Officers as the Governor General in Council deems necessary or proper for the effec-
tual Execution of this Act. 

132. Treaty Obligations 
The Parliament and Government of Canada shall have all Powers necessary or proper for performing the 
Obligations of Canada or of any Province thereof, as Part of the British Empire, towards Foreign Coun-
tries, arising under Treaties between the Empire and such Foreign Countries. 

133. Use of English and French Languages 
Either the English or the French Language may be used by any Person in the Debates of the Houses of 
the Parliament of Canada and of the Houses of the Legislature of Quebec; and both those Languages 
shall be used in the respective Records and Journals of those Houses; and either of those Languages 
may be used by any Person or in any Pleading or Process in or issuing from any Court of Canada estab-
lished under this Act, and in or from all or any of the Courts of Quebec. 
The Acts of the Parliament of Canada and of the Legislature of Quebec shall be printed and published in 
both those Languages. 

ONTARIO AND QUEBEC 
134. Appointment of Executive Officers for Ontario and Quebec 

Until the Legislature of Ontario or of Quebec otherwise provides, the Lieutenant Governors of Ontario and 
Quebec may each appoint under the Great Seal of the Province the following Officers, to hold Office dur-
ing Pleasure, that is to say,—the Attorney General, the Secretary and Registrar of the Province, the 
Treasurer of the Province, the Commissioner of Crown Lands, and the Commissioner of Agriculture and 
Public Works, and in the Case of Quebec the Solicitor General, and may, by Order of the Lieutenant 
Governor in Council, from Time to Time prescribe the Duties of those Officers, and of the several De-
partments over which they shall preside or to which they shall belong, and of the Officers and Clerks 
thereof, and may also appoint other and additional Officers to hold Office during Pleasure, and may from 
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Time to Time prescribe the Duties of those Officers, and of the several Departments over which they shall 
preside or to which they shall belong, and of the Officers and Clerks thereof. 

135. Powers, Duties, etc. of Executive Officers 
Until the Legislature of Ontario or Quebec otherwise provides, all Rights, Powers, Duties, Functions, Re-
sponsibilities, or Authorities at the passing of this Act vested in or imposed on the Attorney General, Solic-
itor General, Secretary and Registrar of the Province of Canada, Minister of Finance, Commissioner of 
Crown Lands, Commissioner of Public Works, and Minister of Agriculture and Receiver General, by any 
Law, Statute, or Ordinance of Upper Canada, Lower Canada, or Canada, and not repugnant to this Act, 
shall be vested in or imposed on any Officer to be appointed by the Lieutenant Governor for the Dis-
charge of the same or any of them; and the Commissioner of Agriculture and Public Works shall perform 
the Duties and Functions of the Office of Minister of Agriculture at the passing of this Act imposed by the 
Law of the Province of Canada, as well as those of the Commissioner of Public Works. 

136. Great Seals 
Until altered by the Lieutenant Governor in Council, the Great Seals of Ontario and Quebec respectively 
shall be the same, or of the same Design, as those used in the Provinces of Upper Canada and Lower 
Canada respectively before their Union as the Province of Canada. 

137. Construction of temporary Acts 
The words “and from thence to the End of the then next ensuing Session of the Legislature,” or Words to 
the same Effect, used in any temporary Act of the Province of Canada not expired before the Union, shall 
be construed to extend and apply to the next Session of the Parliament of Canada if the Subject Matter of 
the Act is within the Powers of the same as defined by this Act, or to the next Sessions of the Legislatures 
of Ontario and Quebec respectively if the Subject Matter of the Act is within the Powers of the same as 
defined by this Act. 

138. As to Errors in Names 
From and after the Union the Use of the Words “Upper Canada” instead of “Ontario,” or “Lower Canada” 
instead of “Quebec,” in any Deed, Writ, Process, Pleading, Document, Matter, or Thing shall not invali-
date the same. 

139. As to issue of Proclamations before Union, to commence after Union 
Any Proclamation under the Great Seal of the Province of Canada issued before the Union to take effect 
at a Time which is subsequent to the Union, whether relating to that Province, or to Upper Canada, or to 
Lower Canada, and the several Matters and Things therein proclaimed, shall be and continue of like 
Force and Effect as if the Union had not been made. 

140. As to issue of Proclamations after Union 
Any Proclamation which is authorized by any Act of the Legislature of the Province of Canada to be is-
sued under the Great Seal of the Province of Canada, whether relating to that Province, or to Upper Can-
ada, or to Lower Canada, and which is not issued before the Union, may be issued by the Lieutenant 
Governor of Ontario or of Quebec, as its Subject Matter requires, under the Great Seal thereof; and from 
and after the Issue of such Proclamation the same and the several Matters and Things therein proclaimed 
shall be and continue of the like Force and Effect in Ontario or Quebec as if the Union had not been 
made. 

141. Penitentiary 
The Penitentiary of the Province of Canada shall, until the Parliament of Canada otherwise provides, be 
and continue the Penitentiary of Ontario and of Quebec. 

142. Arbitration respecting Debts, etc. 
The Division and Adjustment of the Debts, Credits, Liabilities, Properties, and Assets of Upper Canada 
and Lower Canada shall be referred to the Arbitrament of Three Arbitrators, One chosen by the Govern-
ment of Ontario, One by the Government of Quebec, and One by the Government of Canada; and the 
Selection of the Arbitrators shall not be made until the Parliament of Canada and the Legislatures of On-
tario and Quebec have met; and the Arbitrator chosen by the Government of Canada shall not be a Resi-
dent either in Ontario or in Quebec. 

143. Division of Records 
The Governor General in Council may from Time to Time order that such and so many of the Records, 
Books, and Documents of the Province of Canada as he thinks fit shall be appropriated and delivered 
either to Ontario or to Quebec, and the same shall thenceforth be the Property of that Province; and any 



 21 

Copy thereof or Extract therefrom, duly certified by the Officer having charge of the Original thereof, shall 
be admitted as Evidence. 

144. Constitution of Townships in Quebec 
The Lieutenant Governor of Quebec may from Time to Time, by Proclamation under the Great Seal of the 
Province, to take effect from a Day to be appointed therein, constitute Townships in those Parts of the 
Province of Quebec in which Townships are not then already constituted, and fix the Metes and Bounds 
thereof. 

X. INTERCOLONIAL RAILWAY 
145. [Repealed] 

Repealed. 
XI. ADMISSION OF OTHER COLONIES 

146. Power to admit Newfoundland, etc., into the Union 
It shall be lawful for the Queen, by and with the Advice of Her Majesty’s Most Honourable Privy Council, 
on Addresses from the Houses of the Parliament of Canada, and from the Houses of the respective Leg-
islatures of the Colonies or Provinces of Newfoundland, Prince Edward Island, and British Columbia, to 
admit those Colonies or Provinces, or any of them, into the Union, and on Address from the Houses of 
the Parliament of Canada to admit Rupert’s Land and the North-western Territory, or either of them, into 
the Union, on such Terms and Conditions in each Case as are in the Addresses expressed and as the 
Queen thinks fit to approve, subject to the Provisions of this Act; and the Provisions of any Order in 
Council in that Behalf shall have effect as if they had been enacted by the Parliament of the United King-
dom of Great Britain and Ireland. 

147. As to Representation of Newfoundland and Prince Edward Island in Senate 
In case of the Admission of Newfoundland and Prince Edward Island, or either of them, each shall be en-
titled to a Representation in the Senate of Canada of Four Members, and (notwithstanding anything in 
this Act) in case of the Admission of Newfoundland the normal Number of Senators shall be Seventy-six 
and their maximum Number shall be Eighty-two; but Prince Edward Island when admitted shall be 
deemed to be comprised in the third of the Three Divisions into which Canada is, in relation to the Consti-
tution of the Senate, divided by this Act, and accordingly, after the Admission of Prince Edward Island, 
whether Newfoundland is admitted or not, the Representation of Nova Scotia and New Brunswick in the 
Senate shall, as Vacancies occur, be reduced from Twelve to Ten Members respectively, and the Repre-
sentation of each of those Provinces shall not be increased at any Time beyond Ten, except under the 
Provisions of this Act for the Appointment of Three or Six additional Senators under the Direction of the 
Queen. 

SCHEDULES 
THE FIRST SCHEDULE 

Electoral Districts of Ontario 
A.  

Existing Electoral Divisions 
Counties 

1. Prescott. 
2. Glengarry. 
3. Stormont. 
4. Dundas. 
5. Russell. 
6. Carleton. 
7. Prince Edward. 
8. Halton. 
9. Essex. 

Ridings of Counties 
10. North Riding of Lanark. 
11. South Riding of Lanark. 
12. North Riding of Leeds and North Riding of Grenville. 
13. South Riding of Leeds. 
14. South Riding of Grenville. 
15. East Riding of Northumberland. 
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16. West Riding of Northumberland (excepting therefrom the Township of South Monaghan). 
17. East Riding of Durham. 
18. West Riding of Durham. 
19. North Riding of Ontario. 
20. South Riding of Ontario. 
21. East Riding of York. 
22. West Riding of York. 
23. North Riding of York. 
24. North Riding of Wentworth. 
25. South Riding of Wentworth. 
26. East Riding of Elgin. 
27. West Riding of Elgin. 
28. North Riding of Waterloo. 
29. South Riding of Waterloo. 
30. North Riding of Brant. 
31. South Riding of Brant. 
32. North Riding of Oxford. 
33. South Riding of Oxford. 
34. East Riding of Middlesex. 

Cities, Parts of Cities, and Towns 
35. West Toronto. 
36. East Toronto. 
37. Hamilton. 
38. Ottawa. 
39. Kingston. 
40. London. 
41. Town of Brockville, with the Township of Elizabethtown thereto attached. 
42. Town of Niagara, with the Township of Niagara thereto attached. 
43. Town of Cornwall, with the Township of Cornwall thereto attached. 

B.  
New Electoral Divisions 

44. The Provisional Judicial District of Algoma. 
The County of Bruce, divided into Two Ridings, to be called respectively the North and South Ridings: 
45. The North Riding of Bruce to consist of the Townships of Bury, Lindsay, Eastnor, Albermarle, Amable, 
Arran, Bruce, Elderslie, and Saugeen, and the Village of Southampton. 
46. The South Riding of Bruce to consist of the Townships of Kincardine (including the Village of Kincar-
dine), Greenock, Brant, Huron, Kinloss, Culross, and Carrick. 
The County of Huron, divided into Two Ridings, to be called respectively the North and South Ridings: 
47. The North Riding to consist of the Townships of Ashfield, Wawanosh, Turnberry, Howick, Morris, 
Grey, Colborne, Hullett, including the Village of Clinton, and McKillop. 
48. The South Riding to consist of the Town of Goderich and the Townships of Goderich, Tuckersmith, 
Stanley, Hay, Usborne, and Stephen. 
The County of Middlesex, divided into three Ridings, to be called respectively the North, West, and East 
Ridings: 
49. The North Riding to consist of the Townships of McGillivray and Biddulph (taken from the County of 
Huron), and Williams East, Williams West, Adelaide, and Lobo. 
50. The West Riding to consist of the Townships of Delaware, Carradoc, Metcalfe, Mosa and Ekfrid, and 
the Village of Strathroy. 
[The East Riding to consist of the Townships now embraced therein, and be bounded as it is at present.] 
51. The County of Lambton to consist of the Townships of Bosanquet, Warwick, Plympton, Sarnia, 
Moore, Enniskillen, and Brooke, and the Town of Sarnia. 
52. The County of Kent to consist of the Townships of Chatham, Dover, East Tilbury, Romney, Raleigh, 
and Harwich, and the Town of Chatham. 
53. The County of Bothwell to consist of the Townships of Sombra, Dawn, and Euphemia (taken from the 
County of Lambton), and the Townships of Zone, Camden with the Gore thereof, Orford, and Howard 
(taken from the County of Kent). 
The County of Grey divided into Two Ridings to be called respectively the South and North Ridings: 
54. The South Riding to consist of the Townships of Bentinck, Glenelg, Artemesia, Osprey, Normanby, 
Egremont, Proton, and Melancthon. 
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55. The North Riding to consist of the Townships of Collingwood, Euphrasia, Holland, Saint-Vincent, Syd-
enham, Sullivan, Derby, and Keppel, Sarawak and Brooke, and the Town of Owen Sound. 
The County of Perth divided into Two Ridings, to be called respectively the South and North Ridings: 
56. The North Riding to consist of the Townships of Wallace, Elma, Logan, Ellice, Mornington, and North 
Easthope, and the Town of Stratford. 
57. The South Riding to consist of the Townships of Blanchard, Downie, South Easthope, Fullarton, Hib-
bert, and the Villages of Mitchell and Ste. Marys. 
The County of Wellington divided into Three Ridings to be called respectively North, South and Centre 
Ridings: 
58. The North Riding to consist of the Townships of Amaranth, Arthur, Luther, Minto, Maryborough, Peel, 
and the Village of Mount Forest. 
59. The Centre Riding to consist of the Townships of Garafraxa, Erin, Eramosa, Nichol, and Pilkington, 
and the Villages of Fergus and Elora. 
60. The South Riding to consist of the Town of Guelph, and the Townships of Guelph and Puslinch. 
The County of Norfolk, divided into Two Ridings, to be called respectively the South and North Ridings: 
61. The South Riding to consist of the Townships of Charlotteville, Houghton, Walsingham, and Wood-
house, and with the Gore thereof. 
62. The North Riding to consist of the Townships of Middleton, Townsend, and Windham, and the Town 
of Simcoe. 
63. The County of Haldimand to consist of the Townships of Oneida, Seneca, Cayuga North, Cayuga 
South, Raynham, Walpole, and Dunn. 
64. The County of Monck to consist of the Townships of Canborough and Moulton, and Sherbrooke, and 
the Village of Dunnville (taken from the County of Haldimand), the Townships of Caister and Gainsbor-
ough (taken from the County of Lincoln), and the Townships of Pelham and Wainfleet (taken from the 
County of Welland). 
65. The County of Lincoln to consist of the Townships of Clinton, Grantham, Grimsby, and Louth, and the 
Town of St. Catherines. 
66. The County of Welland to consist of the Townships of Bertie, Crowland, Humberstone, Stamford, 
Thorold, and Willoughby, and the Villages of Chippewa, Clifton, Fort Erie, Thorold, and Welland. 
67. The County of Peel to consist of the Townships of Chinguacousy, Toronto, and the Gore of Toronto, 
and the Villages of Brampton and Streetsville. 
68. The County of Cardwell to consist of the Townships of Albion and Caledon (taken from the County of 
Peel), and the Townships of Adjala and Mono (taken from the County of Simcoe). 
The County of Simcoe, divided into Two Ridings, to be called respectively the South and North Ridings: 
69. The South Riding to consist of the Townships of West Gwillimbury, Tecumseth, Innisfil, Essa, Toso-
rontio, Mulmur, and the Village of Bradford. 
70. The North Riding to consist of the Townships of Nottawasaga, Sunnidale, Vespra, Flos, Oro, 
Medonte, Orillia and Matchedash, Tiny and Tay, Balaklava and Robinson, and the Towns of Barrie and 
Collingwood. 
The County of Victoria, divided into Two Ridings, to be called respectively the South and North Ridings: 
71. The South Riding to consist of the Townships of Ops, Mariposa, Emily, Verulam, and the Town of 
Lindsay. 
72. The North Riding to consist of the Townships of Anson, Bexley, Carden, Dalton, Digby, Eldon, Fe-
nelon, Hindon, Laxton, Lutterworth, Macaulay and Draper, Sommerville, and Morrison, Muskoka, Monck 
and Watt (taken from the County of Simcoe), and any other surveyed Townships lying to the North of the 
said North Riding. 
The County of Peterborough, divided into Two Ridings, to be called respectively the West and East Rid-
ings: 
73. The West Riding to consist of the Townships of South Monaghan (taken from the County of Northum-
berland), North Monaghan, Smith, and Ennismore, and the Town of Peterborough. 
74. The East Riding to consist of the Townships of Asphodel, Belmont and Methuen, Douro, Dummer, 
Galway, Harvey, Minden, Stanhope and Dysart, Otonabee, and Snowden, and the Village of Ashburn-
ham, and any other surveyed Townships lying to the North of the said East Riding. 
The County of Hastings, divided into Three Ridings, to be called respectively the West, East, and North 
Ridings: 
75. The West Riding to consist of the Town of Belleville, the Township of Sydney, and the Village of Tren-
ton. 
76. The East Riding to consist of the Townships of Thurlow, Tyendinaga, and Hungerford. 
77. The North Riding to consist of the Townships of Rawdon, Huntingdon, Madoc, Elzevir, Tudor, Marmo-
ra, and Lake, and the Village of Stirling, and any other surveyed Townships lying to the North of the said 
North Riding. 
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78. The County of Lennox to consist of the Townships of Richmond, Adolphustown, North Fredericks-
burg, South Fredericksburg, Ernest Town, and Amherst Island, and the Village of Napanee. 
79. The County of Addington to consist of the Townships of Camden, Portland, Sheffield, Hinchinbrooke, 
Kaladar, Kennebec, Olden, Oso, Anglesea, Barrie, Clarendon, Palmerston, Effingham, Abinger, Miller, 
Canonto, Denbigh, Loughborough, and Bedford. 
80. The County of Frontenac to consist of the Townships of Kingston, Wolfe Island, Pittsburg and Howe 
Island, and Storrington. 
The County of Renfrew, divided into Two Ridings, to be called respectively the South and North Ridings: 
81. The South Riding to consist of the Townships of McNab, Bagot, Blithfield, Brougham, Horton, Admas-
ton, Grattan, Matawatchan, Griffith, Lyndoch, Raglan, Radcliffe, Brudenell, Sebastopol, and the Villages 
of Arnprior and Renfrew. 
82. The North Riding to consist of the Townships of Ross, Bromley, Westmeath, Stafford, Pembroke, Wil-
berforce, Alice, Petawawa, Buchanan, South Algona, North Algona, Fraser, McKay, Wylie, Rolph, Head, 
Maria, Clara, Haggerty, Sherwood, Burns, and Richards, and any other surveyed Townships lying North-
westerly of the said North Riding. 
Every Town and incorporated Village existing at the Union, not especially mentioned in this Schedule, is 
to be taken as Part of the County or Riding within which it is locally situate. 

THE SECOND SCHEDULE 
Electoral Districts of Quebec specially fixed 

Counties of 

Pontiac. Missisquoi. Compton. 

Ottawa. Brome. Wolfe and 
Richmond. 

Argenteuil. Shefford. Megantic. 

Huntingdon. Stanstead. Town of Sher-
brooke. 

 

THE THIRD SCHEDULE 
Provincial Public Works and Property to be the Property of Canada 

1. Canals, with Lands and Water Power connected therewith. 
2. Public Harbours. 
3. Lighthouses and Piers, and Sable Island. 
4. Steamboats, Dredges, and public Vessels. 
5. Rivers and Lake Improvements. 
6. Railways and Railway Stocks, Mortgages, and other Debts due by Railway Companies. 
7. Military Roads. 
8. Custom Houses, Post Offices, and all other Public Buildings, except such as the Government of Cana-
da appropriate for the Use of the Provincial Legislatures and Governments. 
9. Property transferred by the Imperial Government, and known as Ordnance Property. 
10. Armouries, Drill Sheds, Military Clothing, and Munitions of War, and Lands set apart for general Public 
Purposes. 

THE FOURTH SCHEDULE 
Assets to be the Property of Ontario and Quebec conjointly 

Upper Canada Building Fund. 
Lunatic Asylums. 
Normal School. 
Court Houses in Aylmer. Montreal. Kamouraska. (Lower Canada.) 
Law Society, Upper Canada. 
Montreal Turnpike Trust. 
University Permanent Fund. 
Royal Institution. 
Consolidated Municipal Loan Fund, Upper Canada. 
Consolidated Municipal Loan Fund, Lower Canada. 
Agricultural Society, Upper Canada. 
Lower Canada Legislative Grant. 
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Quebec Fire Loan. 
Temiscouata Advance Account. 
Quebec Turnpike Trust. 
Education - East. 
Building and Jury Fund, Lower Canada. 
Municipalities Fund. 
Lower Canada Superior Education Income Fund. 

THE FIFTH SCHEDULE 
Oath of Allegiance 

I A.B. do swear, That I will be faithful and bear true Allegiance to Her Majesty Queen Victoria. 
Note. The Name of the King or Queen of the United Kingdom of Great Britain and Ireland for the Time being is to be substituted 
from Time to Time, with proper Terms of Reference thereto. 

Declaration of Qualification 
I A.B. do declare and testify, That I am by Law duly qualified to be appointed a Member of the Senate of 
Canada [or as the Case may be], and that I am legally or equitably seised as of Freehold for my own Use 
and Benefit of Lands or Tenements held in Free and Common Socage [or seised or possessed for my 
own Use and Benefit of Lands or Tenements held in Franc-alleu or in Roture (as the Case may be),] in 
the Province of Nova Scotia [or as the Case may be] of the Value of Four thousand Dollars over and 
above all Rents, Dues, Debts, Mortgages, Charges, and Incumbrances due or payable out of or charged 
on or affecting the same, and that I have not collusively or colourably obtained a Title to or become pos-
sessed of the said Lands and Tenements or any Part thereof for the Purpose of enabling me to become a 
Member of the Senate of Canada [or as the Case may be], and that my Real and Personal Property are 
together worth Four thousand Dollars over and above my Debts and Liabilities. 

THE SIXTH SCHEDULE 
Primary Production from Non-Renewable Natural Resources and Forestry Resources 

1. For the purposes of section 92A of this Act, 
(a) production from a non-renewable natural resource is primary production therefrom if 

(i) it is in the form in which it exists upon its recovery or severance from its natural state, or 
(ii) it is a product resulting from processing or refining the resource, and is not a manufactured 
product or a product resulting from refining crude oil, refining upgraded heavy crude oil, refining 
gases or liquids derived from coal or refining a synthetic equivalent of crude oil; and 

(b) production from a forestry resource is primary production therefrom if it consists of sawlogs, poles, 
lumber, wood chips, sawdust or any other primary wood product, or wood pulp, and is not a product 
manufactured from wood. 

 
THE CONSTITUTION ACT, 1982  

[Schedule B to the Canada Act 1982 (U.K.), 1982 c. 11] 
Part 
I Canadian Charter of Rights and Freedoms 

Guarantee of Rights and Freedoms  
Fundamental Freedoms  
Democratic Rights  
Mobility Rights  
Legal Rights  
Equality Rights  
Official Languages of Canada  
Minority Language Educational Rights  
Enforcement  
General  
Application of Charter  
Citation 

II Rights of the Aboriginal Peoples of Canada 
III Equalization and Regional Disparities 
IV Constitutional Conference 
IV.I Constitutional Conferences 
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SCHEDULE B  

CONSTITUTION ACT, 1982 
PART I  

CANADIAN CHARTER OF RIGHTS AND FREEDOMS 
Whereas Canada is founded upon principles that recognize the supremacy of God and the rule of law: 

Guarantee of Rights and Freedoms 
1. Rights and freedoms in Canada 

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic 
society. 

Fundamental Freedoms 
2. Fundamental freedoms 

Everyone has the following fundamental freedoms: 
(a) freedom of conscience and religion; 
(b) freedom of thought, belief, opinion and expression, including freedom of the press and other media 
of communication; 
(c) freedom of peaceful assembly; and 
(d) freedom of association. 

Democratic Rights 
3. Democratic rights of citizens 

Every citizen of Canada has the right to vote in an election of members of the House of Commons or of a 
legislative assembly and to be qualified for membership therein. 

4. Maximum duration of legislative bodies 
(1) No House of Commons and no legislative assembly shall continue for longer than five years from the 
date fixed for the return of the writs of a general election of its members. 
(2) In time of real or apprehended war, invasion or insurrection, a House of Commons may be continued 
by Parliament and a legislative assembly may be continued by the legislature beyond five years if such 
continuation is not opposed by the votes of more than one-third of the members of the House of Com-
mons or the legislative assembly, as the case may be. 

5. Annual sitting of legislative bodies 
There shall be a sitting of Parliament and of each legislature at least once every twelve months. 

Mobility Rights 
6. Mobility of citizens 

(1) Every citizen of Canada has the right to enter, remain in and leave Canada. 
(2) Every citizen of Canada and every person who has the status of a permanent resident of Canada has 
the right 

(a) to move to and take up residence in any province; and 
(b) to pursue the gaining of a livelihood in any province. 

(3) The rights specified in subsection (2) are subject to 
(a) any laws or practices of general application in force in a province other than those that discriminate 
among persons primarily on the basis of province of present or previous residence; and 
(b) any laws providing for reasonable residency requirements as a qualification for the receipt of pub-
licly provided social services. 

(4) Subsections (2) and (3) do not preclude any law, program or activity that has as its object the amelio-
ration in a province of conditions of individuals in that province who are socially or economically disadvan-
taged if the rate of employment in that province is below the rate of employment in Canada. 



 27 

Legal Rights 
7. Life, liberty and security of person 

Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental justice. 

8. Search or seizure 
Everyone has the right to be secure against unreasonable search or seizure. 

9. Detention or imprisonment 
Everyone has the right not to be arbitrarily detained or imprisoned. 

10. Arrest or detention 
Everyone has the right on arrest or detention 

(a) to be informed promptly of the reasons therefor; 
(b) to retain and instruct counsel without delay and to be informed of that right; and 
(c) to have the validity of the detention determined by way of habeas corpus and to be released if the 
detention is not lawful. 

11. Proceedings in criminal and penal matters 
Any person charged with an offence has the right 

(a) to be informed without unreasonable delay of the specific offence; 
(b) to be tried within a reasonable time; 
(c) not to be compelled to be a witness in proceedings against that person in respect of the offence; 
(d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an in-
dependent and impartial tribunal; 
(e) not to be denied reasonable bail without just cause; 
(f) except in the case of an offence under military law tried before a military tribunal, to the benefit of 
trial by jury where the maximum punishment for the offence is imprisonment for five years or a more 
severe punishment; 
(g) not to be found guilty on account of any act or omission unless, at the time of the act or omission, it 
constituted an offence under Canadian or international law or was criminal according to the general 
principles of law recognized by the community of nations; 
(h) if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished 
for the offence, not to be tried or punished for it again; and 
(i) if found guilty of the offence and if the punishment for the offence has been varied between the time 
of commission and the time of sentencing, to the benefit of the lesser punishment. 

12. Treatment or punishment 
Everyone has the right not to be subjected to any cruel and unusual treatment or punishment. 

13. Self-crimination 
A witness who testifies in any proceedings has the right not to have any incriminating evidence so given 
used to incriminate that witness in any other proceedings, except in a prosecution for perjury or for the 
giving of contradictory evidence. 

14. Interpreter 
A party or witness in any proceedings who does not understand or speak the language in which the pro-
ceedings are conducted or who is deaf has the right to the assistance of an interpreter. 

Equality Rights 
15. Equality before and under law and equal protection and benefit of law 

(1) Every individual is equal before and under the law and has the right to the equal protection and equal 
benefit of the law without discrimination and, in particular, without discrimination based on race, national 
or ethnic origin, colour, religion, sex, age or mental or physical disability. 
(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of 
conditions of disadvantaged individuals or groups including those that are disadvantaged because of 
race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. 
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Official Languages of Canada 
16. Official languages of Canada 

(1) English and French are the official languages of Canada and have equality of status and equal rights 
and privileges as to their use in all institutions of the Parliament and government of Canada. 
(2) English and French are the official languages of New Brunswick and have equality of status and equal 
rights and privileges as to their use in all institutions of the legislature and government of New Brunswick. 
(3) Nothing in this Charter limits the authority of Parliament or a legislature to advance the equality of sta-
tus or use of English and French. 

16.1. English and French linguistic communities in New Brunswick 
(1) The English linguistic community and the French linguistic community in New Brunswick have equality 
of status and equal rights and privileges, including the right to distinct educational institutions and such 
distinct cultural institutions as are necessary for the preservation and promotion of those communities. 
(2) The role of the legislature and government of New Brunswick to preserve and promote the status, 
rights and privileges referred to in subsection (1) is affirmed. 

17. Proceedings of Parliament 
(1) Everyone has the right to use English or French in any debates and other proceedings of Parliament. 
(2) Everyone has the right to use English or French in any debates and other proceedings of the legisla-
ture of New Brunswick. 

18. Parliamentary statutes and records 
(1) The statutes, records and journals of Parliament shall be printed and published in English and French 
and both language versions are equally authoritative. 
(2) The statutes, records and journals of the legislature of New Brunswick shall be printed and published 
in English and French and both language versions are equally authoritative. 

19. Proceedings in courts established by Parliament 
(1) Either English or French may be used by any person in, or in any pleading in or process issuing from, 
any court established by Parliament. 
(2) Either English or French may be used by any person in, or in any pleading in or process issuing from, 
any court of New Brunswick. 

20. Communications by public with federal institutions 
(1) Any member of the public in Canada has the right to communicate with, and to receive available ser-
vices from, any head or central office of an institution of the Parliament or government of Canada in Eng-
lish or French, and has the same right with respect to any other office of any such institution where 

(a) there is a significant demand for communications with and services from that office in such lan-
guage; or 
(b) due to the nature of the office, it is reasonable that communications with and services from that of-
fice be available in both English and French. 

(2) Any member of the public in New Brunswick has the right to communicate with, and to receive availa-
ble services from, any office of an institution of the legislature or government of New Brunswick in English 
or French. 

21. Continuation of existing constitutional provisions 
Nothing in sections 16 to 20 abrogates or derogates from any right, privilege or obligation with respect to 
the English and French languages, or either of them, that exists or is continued by virtue of any other pro-
vision of the Constitution of Canada. 

22. Rights and privileges preserved 
Nothing in sections 16 to 20 abrogates or derogates from any legal or customary right or privilege ac-
quired or enjoyed either before or after the coming into force of this Charter with respect to any language 
that is not English or French. 
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Minority Language Educational Rights 
23. Language of instruction 

(1) Citizens of Canada 
(a) whose first language learned and still understood is that of the English or French linguistic minority 
population of the province in which they reside, or 
(b) who have received their primary school instruction in Canada in English or French and reside in a 
province where the language in which they received that instruction is the language of the English or 
French linguistic minority population of the province, 

have the right to have their children receive primary and secondary school instruction in that language in 
that province. 
(2) Citizens of Canada of whom any child has received or is receiving primary or secondary school in-
struction in English or French in Canada, have the right to have all their children receive primary and sec-
ondary school instruction in the same language. 
(3) The right of citizens of Canada under subsections (1) and (2) to have their children receive primary 
and secondary school instruction in the language of the English or French linguistic minority population of 
a province 

(a) applies wherever in the province the number of children of citizens who have such a right is suffi-
cient to warrant the provision to them out of public funds of minority language instruction; and 
(b) includes, where the number of those children so warrants, the right to have them receive that in-
struction in minority language educational facilities provided out of public funds. 

Enforcement 
24. Enforcement of guaranteed rights and freedoms 

(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may 
apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and 
just in the circumstances. 
(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a man-
ner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be ex-
cluded if it is established that, having regard to all the circumstances, the admission of it in the proceed-
ings would bring the administration of justice into disrepute. 

General 
25. Aboriginal rights and freedoms not affected by Charter 

The guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or 
derogate from any aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of 
Canada including 

(a) any rights or freedoms that have been recognized by the Royal Proclamation of October 7, 1763; 
and 
(b) any rights or freedoms that now exist by way of land claims agreements or may be so acquired. 

26. Other rights and freedoms not affected by Charter 
The guarantee in this Charter of certain rights and freedoms shall not be construed as denying the exist-
ence of any other rights or freedoms that exist in Canada. 

27. Multicultural heritage 
This Charter shall be interpreted in a manner consistent with the preservation and enhancement of the 
multicultural heritage of Canadians. 

28. Rights guaranteed equally to both sexes 
Notwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally 
to male and female persons. 

29. Rights respecting certain schools preserved 
Nothing in this Charter abrogates or derogates from any rights or privileges guaranteed by or under the 
Constitution of Canada in respect of denominational, separate or dissentient schools. 
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30. Application to territories and territorial authorities 
A reference in this Charter to a Province or to the legislative assembly or legislature of a province shall be 
deemed to include a reference to the Yukon Territory and the Northwest Territories, or to the appropriate 
legislative authority thereof, as the case may be. 

31. Legislative powers not extended 
Nothing in this Charter extends the legislative powers of any body or authority. 

Application of Charter 
32. Application of Charter 

(1) This Charter applies 
(a) to the Parliament and government of Canada in respect of all matters within the authority of Par-
liament including all matters relating to the Yukon Territory and Northwest Territories; and 
(b) to the legislature and government of each province in respect of all matters within the authority of 
the legislature of each province. 

(2) Notwithstanding subsection (1), section 15 shall not have effect until three years after this section 
comes into force. 

33. Exception where express declaration 
(1) Parliament or the legislature of a province may expressly declare in an Act of Parliament or of the leg-
islature, as the case may be, that the Act or a provision thereof shall operate notwithstanding a provision 
included in section 2 or sections 7 to 15 of this Charter. 
(2) An Act or a provision of an Act in respect of which a declaration made under this section is in effect 
shall have such operation as it would have but for the provision of this Charter referred to in the declara-
tion. 
(3) A declaration made under subsection (1) shall cease to have effect five years after it comes into force 
or on such earlier date as may be specified in the declaration. 
(4) Parliament or the legislature of a province may re-enact a declaration made under subsection (1). 
(5) Subsection (3) applies in respect of a re-enactment made under subsection (4). 

Citation 
34. Citation 

This Part may be cited as the Canadian Charter of Rights and Freedoms. 
PART II  

RIGHTS OF THE ABORIGINAL PEOPLES OF CANADA 
35. Recognition of existing aboriginal and treaty rights 

(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized 
and affirmed. 
(2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis peoples of Canada. 
(3) For greater certainty, in subsection (1) “treaty rights” includes rights that now exist by way of land 
claims agreements or may be so acquired. 
(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in subsec-
tion (1) are guaranteed equally to male and female persons. 

35.1. Commitment to participation in constitutional conference 
The government of Canada and the provincial governments are committed to the principle that, before 
any amendment is made to Class 24 of section 91 of the “Constitution Act, 1867”, to section 25 of this Act 
or to this Part, 

(a) a constitutional conference that includes in its agenda an item relating to the proposed amend-
ment, composed of the Prime Minister of Canada and the first ministers of the provinces, will be con-
vened by the Prime Minister of Canada; and 
(b) the Prime Minister of Canada will invite representatives of the aboriginal peoples of Canada to par-
ticipate in the discussions on that item. 
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PART III  
EQUALIZATION AND REGIONAL DISPARITIES 

36. Commitment to promote equal opportunities 
(1) Without altering the legislative authority of Parliament or of the provincial legislatures, or the rights of 
any of them with respect to the exercise of their legislative authority, Parliament and the legislatures, to-
gether with the government of Canada and the provincial governments, are committed to 

(a) promoting equal opportunities for the well-being of Canadians; 
(b) furthering economic development to reduce disparity in opportunities; and 
(c) providing essential public services of reasonable quality to all Canadians. 

(2) Parliament and the government of Canada are committed to the principle of making equalization pay-
ments to ensure that provincial governments have sufficient revenues to provide reasonably comparable 
levels of public services at reasonably comparable levels of taxation. 

PART IV  
CONSTITUTIONAL CONFERENCE 

37. 
PART IV.I  

CONSTITUTIONAL CONFERENCES 
37.1. 

PART V  
PROCEDURE FOR AMENDING CONSTITUTION OF CANADA 
38. General procedure for amending Constitution of Canada 

(1) An amendment to the Constitution of Canada may be made by proclamation issued by the Governor 
General under the Great Seal of Canada where so authorized by 

(a) resolutions of the Senate and House of Commons; and 
(b) resolutions of the legislative assemblies of at least two-thirds of the provinces that have, in the ag-
gregate, according to the then latest general census, at least fifty per cent of the population of all the 
provinces. 

(2) An amendment made under subsection (1) that derogates from the legislative powers, the proprietary 
rights or any other rights or privileges of the legislature or government of a province shall require a resolu-
tion supported by a majority of the members of each of the Senate, the House of Commons and the legis-
lative assemblies required under subsection (1). 
(3) An amendment referred to in subsection (2) shall not have effect in a province the legislative assembly 
of which has expressed its dissent thereto by resolution supported by a majority of its members prior to 
the issue of the proclamation to which the amendment relates unless that legislative assembly, subse-
quently, by resolution supported by a majority of its members, revokes its dissent and authorizes the 
amendment. 
(4) A resolution of dissent made for the purposes of subsection (3) may be revoked at any time before or 
after the issue of the proclamation to which it relates. 

39. Restriction on proclamation 
(1) A proclamation shall not be issued under subsection 38(1) before the expiration of one year from the 
adoption of the resolution initiating the amendment procedure thereunder, unless the legislative assembly 
of each province has previously adopted a resolution of assent or dissent. 
(2) A proclamation shall not be issued under subsection 38(1) after the expiration of three years from the 
adoption of the resolution initiating the amendment procedure thereunder. 

40. Compensation 
Where an amendment is made under subsection 38(1) that transfers provincial legislative powers relating 
to education or other cultural matters from provincial legislatures to Parliament, Canada shall provide rea-
sonable compensation to any province to which the amendment does not apply. 

41. Amendment by unanimous consent 
An amendment to the Constitution of Canada in relation to the following matters may be made by procla-
mation issued by the Governor General under the Great Seal of Canada only where authorized by resolu-
tions of the Senate and House of Commons and of the legislative assembly of each province: 



 32 

(a) the office of the Queen, the Governor General and the Lieutenant Governor of a province; 
(b) the right of a province to a number of members in the House of Commons not less than the num-
ber of Senators by which the province is entitled to be represented at the time this Part comes into 
force; 
(c) subject to section 43, the use of the English or the French language; 
(d) the composition of the Supreme Court of Canada; and 
(e) an amendment to this Part. 

42. Amendment by general procedure 
(1) An amendment to the Constitution of Canada in relation to the following matters may be made only in 
accordance with subsection 38(1): 

(a) the principle of proportionate representation of the provinces in the House of Commons prescribed 
by the Constitution of Canada; 
(b) the powers of the Senate and the method of selecting Senators; 
(c) the number of members by which a province is entitled to be represented in the Senate and the 
residence qualifications of Senators; 
(d) subject to paragraph 41(d), the Supreme Court of Canada; 
(e) the extension of existing provinces into the territories; and 
(f) notwithstanding any other law or practice, the establishment of new provinces. 

(2) Subsections 38(2) to (4) do not apply in respect of amendments in relation to matters referred to in 
subsection (1). 

43. Amendment of provisions relating to some but not all provinces 
An amendment to the Constitution of Canada in relation to any provision that applies to one or more, but 
not all, provinces, including 

(a) any alteration to boundaries between provinces, and 
(b) any amendment to any provision that relates to the use of the English or the French language with-
in a province, 

may be made by proclamation issued by the Governor General under the Great Seal of Canada only 
where so authorized by resolutions of the Senate and House of Commons and of the legislative assembly 
of each province to which the amendment applies. 

44. Amendments by Parliament 
Subject to sections 41 and 42, Parliament may exclusively make laws amending the Constitution of Can-
ada in relation to the executive government of Canada or the Senate and House of Commons. 

45. Amendments by provincial legislatures 
Subject to section 41, the legislature of each province may exclusively make laws amending the constitu-
tion of the province. 

46. Initiation of amendment procedures 
(1) The procedures for amendment under sections 38, 41, 42 and 43 may be initiated either by the Sen-
ate or the House of Commons or by the legislative assembly of a province. 
(2) A resolution of assent made for the purposes of this Part may be revoked at any time before the issue 
of a proclamation authorized by it. 

47. Amendments without Senate resolution 
(1) An amendment to the Constitution of Canada made by proclamation under section 38, 41, 42 or 43 
may be made without a resolution of the Senate authorizing the issue of the proclamation if, within one 
hundred and eighty days after the adoption by the House of Commons of a resolution authorizing its is-
sue, the Senate has not adopted such a resolution and if, at any time after the expiration of that period, 
the House of Commons again adopts the resolution. 
(2) Any period when Parliament is prorogued or dissolved shall not be counted in computing the one hun-
dred and eighty day period referred to in subsection (1). 
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48. Advice to issue proclamation 
The Queen’s Privy Council for Canada shall advise the Governor General to issue a proclamation under 
this Part forthwith on the adoption of the resolutions required for an amendment made by proclamation 
under this Part. 

49. Constitutional conference 
A constitutional conference composed of the Prime Minister of Canada and the first ministers of the prov-
inces shall be convened by the Prime Minister of Canada within fifteen years after this Part comes into 
force to review the provisions of this Part. 

PART VI  
AMENDMENT TO THE CONSTITUTION ACT, 1867 

50. 
51. 

PART VII  
GENERAL 

52. Primacy of Constitution of Canada 
(1) The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the 
provisions of the Constitution is, to the extent of the inconsistency, of no force or effect. 
(2) The Constitution of Canada includes 

(a) the Canada Act 1982, including this Act; 
(b) the Acts and orders referred to in the schedule; and 
(c) any amendment to any Act or order referred to in paragraph (a) or (b). 

(3) Amendments to the Constitution of Canada shall be made only in accordance with the authority con-
tained in the Constitution of Canada. 

53. Repeals and new names 
(1) The enactments referred to in Column I of the schedule are hereby repealed or amended to the extent 
indicated in Column II thereof and, unless repealed, shall continue as law in Canada under the names set 
out in Column III thereof. 
(2) Every enactment, except the Canada Act 1982, that refers to an enactment referred to in the schedule 
by the name in Column I thereof is hereby amended by substituting for that name the corresponding 
name in Column III thereof, and any British North America Act not referred to in the schedule may be cit-
ed as theConstitution Act followed by the year and number, if any, of its enactment. 

54. Repeal and consequential amendments 
Part IV is repealed on the day that is one year after this Part comes into force and this section may be 
repealed and this Act renumbered, consequentially upon the repeal of Part IV and this section, by proc-
lamation issued by the Governor General under the Great Seal of Canada. 

54.1. [Repealed] 
55. French version of Constitution of Canada 

A French version of the portions of the Constitution of Canada referred to in the schedule shall be pre-
pared by the Minister of Justice of Canada as expeditiously as possible and, when any portion thereof 
sufficient to warrant action being taken has been so prepared, it shall be put forward for enactment by 
proclamation issued by the Governor General under the Great Seal of Canada pursuant to the procedure 
then applicable to an amendment of the same provisions of the Constitution of Canada. 

56. English and French versions of certain constitutional texts 
Where any portion of the Constitution of Canada has been or is enacted in English and French or where a 
French version of any portion of the Constitution is enacted pursuant to section 55, the English and 
French versions of that portion of the Constitution are equally authoritative. 

57. English and French versions of this Act 
The English and French versions of this Act are equally authoritative. 

58. Commencement 
Subject to section 59, this Act shall come into force on a day to be fixed by proclamation issued by the 
Queen or the Governor General under the Great Seal of Canada. 
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59. Commencement of paragraph 23(1)(a) in respect of Quebec 
(1) Paragraph 23(1)(a) shall come into force in respect of Quebec on a day to be fixed by proclamation 
issued by the Queen or the Governor General under the Great Seal of Canada. 
(2) A proclamation under subsection (1) shall be issued only where authorized by the legislative assembly 
or government of Quebec. 
(3) This section may be repealed on the day paragraph 23(1)(a) comes into force in respect of Quebec 
and this Act amended and renumbered, consequentially upon the repeal of this section, by proclamation 
issued by the Queen or the Governor General under the Great Seal of Canada. 

60. Short title and citations 
This Act may be cited as the Constitution Act, 1982, and the Constitution Acts 1867 to 1975 (No. 2) and 
this Act may be cited together as the Constitution Acts, 1867 to 1982. 

61. References 
A reference to the “Constitution Acts, 1867 to 1982” shall be deemed to include a reference to the “Con-
stitution Amendment Proclamation, 1983”. 

SCHEDULE TO THE  
CONSTITUTION ACT, 1982 

MODERNIZATION OF THE CONSTITUTION 

Item Column I  
Act Affected 

Column II  
Amendment 

Column III  
New Name 

1. British North America Act, 1867, 30-31 Vict., c. 3 
(U.K.) 

(1) Section 1 is repealed and the following 
substituted therefor: 

“1. This Act may be cited as 
the Constitution Act, 1867.” 

Constitution Act, 1867 

(2) Section 20 is repealed. 

(3) Class 1 of section 91 is repealed. 

(4) Class 1 of section 92 is repealed. 

2. An Act to amend and continue the Act 32-33 Victoria 
chapter 3; and to establish and provide for the Gov-
ernment of the Province of Manitoba, 1870, 33 Vict., 
c. 3 (Can.) 

(1) The long title is repealed and the following 
substituted therefor: “Manitoba Act, 1870.” 

Manitoba Act, 1870 

(2) Section 20 is repealed. 

3. Order of Her Majesty in Council admitting Rupert’s 
Land and the North-Western Territory into the union, 
dated the 23rd day of June, 1870 

  Rupert’s Land and 
North-Western Territo-
ry Order 

4. Order of Her Majesty in Council admitting British Co-
lumbia into the Union, dated the 16th day of May, 
1871 

  British Columbia 
Terms of Union 

5. British North America Act, 1871, 34-35 Vict., c. 28 
(U.K.) 

Section 1 is repealed and the following substi-
tuted therefor: 

“1. This Act may be cited as 
the Constitution Act, 1871.” 

Constitution Act, 1871 

6. Order of Her Majesty in Council admitting Prince Ed-
ward Island into the Union, dated the 26th day of 
June, 1873. 

  Prince Edward Island 
Terms of Union 

7. Parliament of Canada Act, 1875, 38-39 Vict., c. 38 
(U.K.) 

  Parliament of Canada 
Act, 1875 

8. Order of Her Majesty in Council admitting all British 
possessions and Territories in North America and 
islands adjacent thereto into the Union, dated the 31st 
day of July, 1880. 

  Adjacent Territories 
Order 

9. British North America Act, 1886, 49-50 Vict., c. 35 
(U.K.) 

Section 3 is repealed and the following substi-
tuted therefor: 

“3. This Act may be cited as 
the Constitution Act, 1886.” 

Constitution Act, 1886 

10. Canada (Ontario Boundary) Act, 1889, 52-53 Vict., c. 
28 (U.K.) 

  Canada (Ontario 
Boundary) Act, 1889 

11. Canadian Speaker (Appointment of Deputy) Act, 
1895, 2nd Sess., 59 Vict., c. 3 (U.K.) 

The Act is repealed.   
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12. The Alberta Act, 1905, 4-5 Edw. VII, c. 3 (Can.)   Alberta Act 

13. The Saskatchewan Act, 1905, 4-5 Edw. VII, c. 42 
(Can.) 

  Saskatchewan Act 

14. British North America Act, 1907, 7 Edw. VII, c. 11 
(U.K.) 

Section 2 is repealed and the following substi-
tuted therefor: 

“2. This Act may be cited as 
the Constitution Act, 1907.” 

Constitution Act, 1907 

15. British North America Act, 1915, 5-6 Geo. V, c. 45 
(U.K.) 

Section 3 is repealed and the following substi-
tuted therefor: 

“3. This Act may be cited as 
the Constitution Act, 1915.” 

Constitution Act, 1915 

16. British North America Act, 1930, 20-21, Geo. V, c. 26 
(U.K.) 

Section 3 is repealed and the following substi-
tuted therefor: 

“3. This Act may be cited as 
the Constitution Act, 1930.” 

Constitution Act, 1930 

17. Statute of Westminster, 1931, 22 Geo. V, c. 4 (U.K.) In so far as they apply to Canada, 
(a) section 4 is repealed; and 
(b) subsection 7(1) is repealed. 

Statute of Westmin-
ster, 1931 

18. British North America Act, 1940, 3-4 Geo. VI, c. 36 
(U.K.) 

Section 2 is repealed and the following substi-
tuted therefor: 

“2. This Act may be cited as 
the Constitution Act, 1940.” 

Constitution Act, 1940 

19. British North America Act, 1943, 6-7 Geo. VI, c. 30 
(U.K.) 

The Act is repealed.   

20. British North America Act, 1946, 9-10 Geo. VI, c. 63 
(U.K.) 

The Act is repealed.   

21. British North America Act, 1949, 12-13 Geo. VI, c. 22 
(U.K.) 

Section 3 is repealed and the following substi-
tuted therefor: 

“3. This Act may be cited as 
the Newfoundland Act.” 

Newfoundland Act 

22. British North America (No.2) Act, 1949, 13 Geo. VI, c. 
81 (U.K.) 

The Act is repealed.   

23. British North America Act, 1951, 14-15 Geo. VI, c. 32 
(U.K.) 

The Act is repealed.   

24. British North America Act, 1952, 1 Eliz. II, c. 15 (Can.) The Act is repealed.   

25. British North America Act, 1960, 9 Eliz. II, c. 2 (U.K.) Section 2 is repealed and the following substi-
tuted therefor: 

“2. This Act may be cited as 
the Constitution Act, 1960.” 

Constitution Act, 1960 

26. British North America Act, 1964, 12-13 Eliz. II, c. 73 
(U.K.) 

Section 2 is repealed and the following substi-
tuted therefor: 

“2. This Act may be cited as 
the Constitution Act, 1964.” 

Constitution Act, 1964 

27. British North America Act, 1965, 14 Eliz. II, c. 4, Part I 
(Can.) 

Section 2 is repealed and the following substi-
tuted therefor: 

“2. This Part may be cited as 
the Constitution Act, 1965.” 

Constitution Act, 1965 

28. British North America Act, 1974, 23 Eliz. II, c. 13, Part 
I (Can.) 

Section 3, as amended by 25-26 Eliz. II, c. 28, 
s. 38(1) (Can.), is repealed and the following 
substituted therefor: 

“3. This Part may be cited as 
the Constitution Act, 1974.” 

Constitution Act, 1974 

29. British North America Act, 1975, 23-24 Eliz. II, c. 28, 
Part I (Can.) 

Section 3, as amended by 25-26 Eliz. II, c. 28, 
s. 31 (Can.), is repealed and the following 
substituted therefor: 

“3. This Part may be cited as 
the Constitution Act (No. 1), 1975.” 

Constitution Act (No. 
1), 1975 

30. British North America Act (No. 2), 1975, 23-24 Eliz. II, 
c. 53 (Can.) 

Section 3 is repealed and the following substi-
tuted therefor: 

“3. This Act may be cited as 
the Constitution Act (No. 2), 1975.” 

Constitution Act (No. 
2), 1975 
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Preamble 
We, the people of South Africa, 
Recognise the injustices of our past; 
Honour those who suffered for justice and freedom in our land; 
Respect those who have worked to build and develop our country; and 
Believe that South Africa belongs to all who live in it, united in our diversity. 
We therefore, through our freely elected representatives, adopt this Constitution as the supreme law of the Republic so as to 

Heal the divisions of the past and establish a society based on democratic values, social justice and fundamental hu-
man rights; 
Lay the foundations for a democratic and open society in which government is based on the will of the people and every 
citizen is equally protected by law; 
Improve the quality of life of all citizens and free the potential of each person; and 
Build a united and democratic South Africa able to take its rightful place as a sovereign state in the family of nations. 

May God protect our people. 
Nkosi Sikelel’ iAfrika. Morena boloka setjhaba sa heso. 
God seën Suid-Afrika. God bless South Africa. 
Mudzimu fhatutshedza Afurika. Hosi katekisa Afrika. 

CHAPTER 1  
FOUNDING PROVISIONS (ss 1–6) 

1 Republic of South Africa 
The Republic of South Africa is one, sovereign, democratic state founded on the following values— 

(a) Human dignity, the achievement of equality and the advancement of human rights and freedoms. 
(b) Non-racialism and non-sexism. 
(c) Supremacy of the constitution and the rule of law. 
(d) Universal adult suffrage, a national common voters roll, regular elections and a multi-party system of 
democratic government, to ensure accountability, responsiveness and openness. 
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2 Supremacy of Constitution 
This Constitution is the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obli-
gations imposed by it must be fulfilled. 

3 Citizenship 
(1) There is a common South African citizenship. 
(2) All citizens are— 

(a) equally entitled to the rights, privileges and benefits of citizenship; and 
(b) equally subject to the duties and responsibilities of citizenship. 

(3) National legislation must provide for the acquisition, loss and restoration of citizenship. 
4 National anthem 

The national anthem of the Republic is determined by the President by proclamation. 
5 National flag 

The national flag of the Republic is black, gold, green, white, red and blue, as described and sketched in 
Schedule 1. 

6 Languages 
(1) The official languages of the Republic are Sepedi, Sesotho, Setswana, siSwati, Tshivenda, Xitsonga, Afri-
kaans, English, isiNdebele, isiXhosa and isiZulu. 
(2) Recognising the historically diminished use and status of the indigenous languages of our people, the state 
must take practical and positive measures to elevate the status and advance the use of these languages. 
(3) (a) The national government and provincial governments may use any particular official languages for the 
purposes of government, taking into account usage, practicality, expense, regional circumstances and the bal-
ance of the needs and preferences of the population as a whole or in the province concerned; but the national 
government and each provincial government must use at least two official languages. 

(b) Municipalities must take into account the language usage and preferences of their residents. 
(4) The national government and provincial governments, by legislative and other measures, must regulate and 
monitor their use of official languages. Without detracting from the provisions of subsection (2), all official lan-
guages must enjoy parity of esteem and must be treated equitably. 
(5) A Pan South African Language Board established by national legislation must— 

(a) promote, and create conditions for, the development and use of— 
(i) all official languages; 
(ii) the Khoi, Nama and San languages; and 
(iii) sign language; and 

(b) promote and ensure respect for— 
(i) all languages commonly used by communities in South Africa, including German, Greek, Gujarati, 
Hindi, Portuguese, Tamil, Telegu and Urdu; and 
(ii) Arabic, Hebrew, Sanskrit and other languages used for religious purposes in South Africa. 

CHAPTER 2  
BILL OF RIGHTS (ss 7–39) 

7 Rights 
(1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights of all people in our 
country and affirms the democratic values of human dignity, equality and freedom. 
(2) The state must respect, protect, promote and fulfil the rights in the Bill of Rights. 
(3) The rights in the Bill of Rights are subject to the limitations contained or referred to in section 36, or else-
where in the Bill. 
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8 Application 
(1) The Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary and all organs of 
state. 
(2) A provision of the Bill of Rights binds a natural or a juristic person if, and to the extent that, it is applicable, 
taking into account the nature of the right and the nature of any duty imposed by the right. 
(3) When applying a provision of the Bill of Rights to a natural or juristic person in terms of subsection (2), a 
court— 

(a) in order to give effect to a right in the Bill, must apply, or if necessary develop, the common law to the 
extent that legislation does not give effect to that right; and 
(b) may develop rules of the common law to limit the right, provided that the limitation is in accordance with 
section 36 (1). 

(4) A juristic person is entitled to the rights in the Bill of Rights to the extent required by the nature of the rights 
and the nature of that juristic person. 

9 Equality 
(1) Everyone is equal before the law and has the right to equal protection and benefit of the law. 
(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of 
equality, legislative and other measures designed to protect or advance persons, or categories of persons, dis-
advantaged by unfair discrimination may be taken. 
(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, includ-
ing race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disabil-
ity, religion, conscience, belief, culture, language and birth. 
(4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of 
subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination. 
(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that 
the discrimination is fair. 

10 Human dignity 
Everyone has inherent dignity and the right to have their dignity respected and protected. 

11 Life 
Everyone has the right to life. 

12 Freedom and security of the person 
(1) Everyone has the right to freedom and security of the person, which includes the right— 

(a) not to be deprived of freedom arbitrarily or without just cause; 
(b) not to be detained without trial; 
(c) to be free from all forms of violence from either public or private sources; 
(d) not to be tortured in any way; and 
(e) not to be treated or punished in a cruel, inhuman or degrading way. 

(2) Everyone has the right to bodily and psychological integrity, which includes the right— 
(a) to make decisions concerning reproduction; 
(b) to security in and control over their body; and 
(c) not to be subjected to medical or scientific experiments without their informed consent. 

13 Slavery, servitude and forced labour 
No one may be subjected to slavery, servitude or forced labour. 

14 Privacy 
Everyone has the right to privacy, which includes the right not to have— 

(a) their person or home searched; 
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(b) their property searched; 
(c) their possessions seized; or 
(d) the privacy of their communications infringed. 

15 Freedom of religion, belief and opinion 
(1) Everyone has the right to freedom of conscience, religion, thought, belief and opinion. 
(2) Religious observances may be conducted at state or state-aided institutions, provided that— 

(a) those observances follow rules made by the appropriate public authorities; 
(b) they are conducted on an equitable basis; and 
(c) attendance at them is free and voluntary. 

(3) (a) This section does not prevent legislation recognising— 
(i) marriages concluded under any tradition, or a system of religious, personal or family law; or 
(ii) systems of personal and family law under any tradition, or adhered to by persons professing a partic-
ular religion. 

(b) Recognition in terms of paragraph (a) must be consistent with this section and the other provisions of 
the Constitution. 

16 Freedom of expression 
(1) Everyone has the right to freedom of expression, which includes— 

(a) freedom of the press and other media; 
(b) freedom to receive or impart information or ideas; 
(c) freedom of artistic creativity; and 
(d) academic freedom and freedom of scientific research. 

(2) The right in subsection (1) does not extend to— 
(a) propaganda for war; 
(b) incitement of imminent violence; or 
(c) advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to 
cause harm. 

17 Assembly, demonstration picket and petition 
Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to present peti-
tions. 

18 Freedom of association 
Everyone has the right to freedom of association. 

19 Political rights 
(1) Every citizen is free to make political choices, which includes the right— 

(a) to form a political party; 
(b) to participate in the activities of, or recruit members for, a political party; and 
(c) to campaign for a political party or cause. 

(2) Every citizen has the right to free, fair and regular elections for any legislative body established in terms of 
the Constitution. 
(3) Every adult citizen has the right— 

(a) to vote in elections for any legislative body established in terms of the Constitution, and to do so in se-
cret; and 
(b) to stand for public office and, if elected, to hold office. 

20 Citizenship 
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No citizen may be deprived of citizenship. 
21 Freedom of movement and residence 

(1) Everyone has the right to freedom of movement. 
(2) Everyone has the right to leave the Republic. 
(3) Every citizen has the right to enter, to remain in and to reside anywhere in, the Republic. 
(4) Every citizen has the right to a passport. 

22 Freedom of trade, occupation and profession 
Every citizen has the right to choose their trade, occupation or profession freely. The practice of a trade, occu-
pation or profession may be regulated by law. 

23 Labour relations 
(1) Everyone has the right to fair labour practices. 
(2) Every worker has the right— 

(a) to form and join a trade union; 
(b) to participate in the activities and programmes of a trade union; and 
(c) to strike. 

(3) Every employer has the right— 
(a) to form and join an employers’ organisation; and 
(b) to participate in the activities and programmes of an employers’ organisation. 

(4) Every trade union and every employers’ organisation has the right— 
(a) to determine its own administration, programmes and activities; 
(b) to organise; and 
(c) to form and join a federation. 

(5) Every trade union, employers’ organisation and employer has the right to engage in collective bargaining. 
National legislation may be enacted to regulate collective bargaining. To the extent that the legislation may limit 
a right in this Chapter, the limitation must comply with section 36 (1). 
(6) National legislation may recognise union security arrangements contained in collective agreements. To the 
extent that the legislation may limit a right in this Chapter the limitation must comply with section 36 (1). 

24 Environment 
Everyone has the right— 

(a) to an environment that is not harmful to their health or well-being; and 
(b) to have the environment protected, for the benefit of present and future generations, through reasonable 
legislative and other measures that— 

(i) prevent pollution and ecological degradation; 
(ii) promote conservation; and 
(iii) secure ecologically sustainable development and use of natural resources while promoting justifiable 
economic and social development. 

25 Property 
(1) No one may be deprived of property except in terms of law of general application, and no law may permit 
arbitrary deprivation of property. 
(2) Property may be expropriated only in terms of law of general application— 

(a) for a public purpose or in the public interest; and 
(b) subject to compensation, the amount of which and the time and manner of payment of which have either 
been agreed to by those affected or decided or approved by a court. 
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(3) The amount of the compensation and the time and manner of payment must be just and equitable, reflect-
ing an equitable balance between the public interest and the interests of those affected, having regard to all 
relevant circumstances, including— 

(a) the current use of the property; 
(b) the history of the acquisition and use of the property; 
(c) the market value of the property; 
(d) the extent of direct state investment and subsidy in the acquisition and beneficial capital improvement of 
the property; and 
(e) the purpose of the expropriation. 

(4) For the purposes of this section— 
(a) the public interest includes the nation’s commitment to land reform, and to reforms to bring about equi-
table access to all South Africa’s natural resources; and 
(b) property is not limited to land. 

(5) The state must take reasonable legislative and other measures, within its available resources, to foster 
conditions which enable citizens to gain access to land on an equitable basis. 
(6) A person or community whose tenure of land is legally insecure as a result of past racially discriminatory 
laws or practices is entitled, to the extent provided by an Act of Parliament, either to tenure which is legally se-
cure or to comparable redress. 
(7) A person or community dispossessed of property after 19 June 1913 as a result of past racially discrimina-
tory laws or practices is entitled, to the extent provided by an Act of Parliament, either to restitution of that 
property or to equitable redress. 
(8) No provision of this section may impede the state from taking legislative and other measures to achieve 
land, water and related reform, in order to redress the results of past racial discrimination, provided that any 
departure from the provisions of this section is in accordance with the provisions of section 36 (1). 
(9) Parliament must enact the legislation referred to in subsection (6). 

26 Housing 
(1) Everyone has the right to have access to adequate housing. 
(2) The state must take reasonable legislative and other measures, within its available resources, to achieve 
the progressive realisation of this right. 
(3) No one may be evicted from their home, or have their home demolished, without an order of court made 
after considering all the relevant circumstances. No legislation may permit arbitrary evictions. 

27 Health care, food, water and social security 
(1) Everyone has the right to have access to— 

(a) health care services, including reproductive health care; 
(b) sufficient food and water; and 
(c) social security, including, if they are unable to support themselves and their dependents, appropriate so-
cial assistance. 

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve 
the progressive realisation of each of these rights. 
(3) No one may be refused emergency medical treatment. 

28 Children 
(1) Every child has the right— 

(a) to a name and a nationality from birth; 
(b) to family care or parental care, or to appropriate alternative care when removed from the family envi-
ronment; 
(c) to basic nutrition, shelter, basic health care services and social services; 



 42 

(d) to be protected from maltreatment, neglect, abuse or degradation; 
(e) to be protected from exploitative labour practices; 
(f) not to be required or permitted to perform work or provide services that— 

(i) are inappropriate for a person of that child’s age; or 
(ii) place at risk the child’s well-being, education, physical or mental health or spiritual, moral or social 
development; 

(g) not to be detained except as a measure of last resort, in which case, in addition to the rights a child en-
joys under sections 12 and 35, the child may be detained only for the shortest appropriate period of time, 
and has the right to be— 

(i) kept separately from detained persons over the age of 18 years; and 
(ii) treated in a manner, and kept in conditions, that take account of the child’s age; 

(h) to have a legal practitioner assigned to the child by the state, and at state expense, in civil proceedings 
affecting the child, if substantial injustice would otherwise result; and 
(i) not to be used directly in armed conflict, and to be protected in times of armed conflict. 

(2) A child’s best interests are of paramount importance in every matter concerning the child. 
(3) In this section ‘child’ means a person under the age of 18 years. 

29 Education 
(1) Everyone has the right— 

(a) to a basic education, including adult basic education; and 
(b) to further education, which the state, through reasonable measures, must make progressively available 
and accessible. 

(2) Everyone has the right to receive education in the official language or languages of their choice in public 
educational institutions where that education is reasonably practicable. In order to ensure the effective access 
to, and implementation of, this right, the state must consider all reasonable educational alternatives, including 
single medium institutions, taking into account— 

(a) equity; 
(b) practicability; and 
(c) the need to redress the results of past racially discriminatory laws and practices. 

(3) Everyone has the right to establish and maintain, at their own expense, independent educational institutions 
that— 

(a) do not discriminate on the basis of race; 
(b) are registered with the state; and 
(c) maintain standards that are not inferior to standards at comparable public educational institutions. 

(4) Subsection (3) does not preclude state subsidies for independent educational institutions. 
30 Language and culture 

Everyone has the right to use the language and to participate in the cultural life of their choice, but no one ex-
ercising these rights may do so in a manner inconsistent with any provision of the Bill of Rights. 

31 Cultural, religious and linguistic communities 
(1) Persons belonging to a cultural, religious or linguistic community may not be denied the right, with other 
members of that community— 

(a) to enjoy their culture, practise their religion and use their language; and 
(b) to form, join and maintain cultural, religious and linguistic associations and other organs of civil society. 

(2) The rights in subsection (1) may not be exercised in a manner inconsistent with any provision of the Bill of 
Rights. 

32 Access to information 
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(1) Everyone has the right of access to— 
(a) any information held by the state; and 
(b) any information that is held by another person and that is required for the exercise or protection of any 
rights. 

(2) National legislation must be enacted to give effect to this right, and may provide for reasonable measures to 
alleviate the administrative and financial burden on the state. 

33 Just administrative action 
(1) Everyone has the right to administrative action that is lawful, reasonable and procedurally fair. 
(2) Everyone whose rights have been adversely affected by administrative action has the right to be given writ-
ten reasons. 
(3) National legislation must be enacted to give effect to these rights, and must— 

(a) provide for the review of administrative action by a court or, where appropriate, an independent and im-
partial tribunal; 
(b) impose a duty on the state to give effect to the rights in subsections (1) and (2); and 
(c) promote an efficient administration. 

34 Access to courts 
Everyone has the right to have any dispute that can be resolved by the application of law decided in a fair pub-
lic hearing before a court or, where appropriate, another independent and impartial tribunal or forum. 

35 Arrested, detained and accused persons 
(1) Everyone who is arrested for allegedly committing an offence has the right— 

(a) to remain silent; 
(b) to be informed promptly— 

(i) of the right to remain silent; and 
(ii) of the consequences of not remaining silent; 

(c) not to be compelled to make any confession or admission that could be used in evidence against that 
person; 
(d) to be brought before a court as soon as reasonably possible, but not later than— 

(i) 48 hours after the arrest; or 
(ii) the end of the first court day after the expiry of the 48 hours, if the 48 hours expire outside ordinary 
court hours or on a day which is not an ordinary court day; 

(e) at the first court appearance after being arrested, to be charged or to be informed of the reason for the 
detention to continue, or to be released; and 
(f) to be released from detention if the interests of justice permit, subject to reasonable conditions. 

(2) Everyone who is detained, including every sentenced prisoner, has the right— 
(a) to be informed promptly of the reason for being detained; 
(b) to choose, and to consult with, a legal practitioner, and to be informed of this right promptly; 
(c) to have a legal practitioner assigned to the detained person by the state and at state expense, if sub-
stantial injustice would otherwise result, and to be informed of this right promptly; 
(d) to challenge the lawfulness of the detention in person before a court and, if the detention is unlawful, to 
be released; 
(e) to conditions of detention that are consistent with human dignity, including at least exercise and the pro-
vision, at state expense, of adequate accommodation, nutrition, reading material and medical treatment; 
and 
(f) to communicate with, and be visited by, that person’s— 

(i) spouse or partner; 
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(ii) next of kin; 
(iii) chosen religious counsellor; and 
(iv) chosen medical practitioner. 

(3) Every accused person has a right to a fair trial, which includes the right— 
(a) to be informed of the charge with sufficient detail to answer it; 
(b) to have adequate time and facilities to prepare a defence; 
(c) to a public trial before an ordinary court; 
(d) to have their trial begin and conclude without unreasonable delay; 
(e) to be present when being tried; 
(f) to choose, and be represented by, a legal practitioner, and to be informed of this right promptly; 
(g) to have a legal practitioner assigned to the accused person by the state and at state expense, if sub-
stantial injustice would otherwise result, and to be informed of this right promptly; 
(h) to be presumed innocent, to remain silent, and not to testify during the proceedings; 
(i) to adduce and challenge evidence; 
(j) not to be compelled to give self-incriminating evidence; 
(k) to be tried in a language that the accused person understands or, if that is not practicable, to have the 
proceedings interpreted in that language; 
(1) not to be convicted for an act or omission that was not an offence under either national or international 
law at the time it was committed or omitted; 
(m) not to be tried for an offence in respect of an act or omission for which that person has previously been 
either acquitted or convicted; 
(n) to the benefit of the least severe of the prescribed punishments if the prescribed punishment for the of-
fence has been changed between the time that the offence was committed and the time of sentencing; and 
(o) of appeal to, or review by, a higher court. 

(4) Whenever this section requires information to be given to a person, that information must be given in a lan-
guage that the person understands. 
(5) Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission 
of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice. 

36 Limitation of rights 
(1) The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that 
the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality 
and freedom, taking into account all relevant factors, including— 

(a) the nature of the right; 
(b) the importance of the purpose of the limitation; 
(c) the nature and extent of the limitation; 
(d) the relation between the limitation and its purpose; and 
(e) less restrictive means to achieve the purpose. 

(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right 
entrenched in the Bill of Rights. 

37 States of emergency 
(1) A state of emergency may be declared only in terms of an Act of Parliament, and only when— 

(a) the life of the nation is threatened by war, invasion, general insurrection, disorder, natural disaster or 
other public emergency; and 
(b) the declaration is necessary to restore peace and order. 
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(2) A declaration of a state of emergency, and any legislation enacted or other action taken in consequence of 
that declaration, may be effective only— 

(a) prospectively; and 
(b) for no more than 21 days from the date of the declaration, unless the National Assembly resolves to ex-
tend the declaration. The Assembly may extend a declaration of a state of emergency for no more than 
three months at a time. The first extension of the state of emergency must be by a resolution adopted with a 
supporting vote of a majority of the members of the Assembly. Any subsequent extension must be by a res-
olution adopted with a supporting vote of at least 60 per cent of the members of the Assembly. A resolution 
in terms of this paragraph may be adopted only following a public debate in the Assembly. 

(3) Any competent court may decide on the validity of— 
(a) a declaration of a state of emergency; 
(b) any extension of a declaration of a state of emergency; or 
(c) any legislation enacted, or other action taken, in consequence of a declaration of a state of emergency. 

(4) Any legislation enacted in consequence of a declaration of a state of emergency may derogate from the Bill 
of Rights only to the extent that— 

(a) the derogation is strictly required by the emergency; and 
(b) the legislation— 

(i) is consistent with the Republic’s obligations under international law applicable to states of emergency; 
(ii) conforms to subsection (5); and 
(iii) is published in the national Government Gazette as soon as reasonably possible after being enact-
ed. 

(5) No Act of Parliament that authorises a declaration of a state of emergency, and no legislation enacted or 
other action taken in consequence of a declaration, may permit or authorise— 

(a) indemnifying the state, or any person, in respect of any unlawful act; 
(b) any derogation from this section; or 
(c) any derogation from a section mentioned in column 1 of the Table of Non-Derogable Rights, to the ex-
tent indicated opposite that section in column 3 of the Table. 

Table of Non-Derogable Rights 

1  
Section 
number 

2  
Section title 

3  
Extent to which the right is non-derogable 

9 Equality With respect to unfair discrimination solely on the grounds of race, col-
our, ethnic or social origin, sex, religion or language 

10 Human dignity Entirely 

11 Life Entirely 

12 Freedom and security of 
the person 

With respect to subsections (1) (d) and (e) and 2 (c) 

13 Slavery, servitude and 
forced labour 

With respect to slavery and servitude 

28 Children With respect to—  
- subsection (1) (d) and (e);  
- the rights in subparagraphs (i) and (ii) of subsection (1) (g); and  
- subsection (1) (i) in respect of children of 15 years and younger 

35 Arrested, detained and With respect to—  
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accused persons - subsections (1) (a), (b) and (c) and (2) (d);  
- the rights in paragraphs (a) to (o) of subsection (3), excluding para-
graph (d);  
- subsection (4); and  
- subsection (5) with respect to the exclusion of evidence if the admis-
sion of that evidence would render the trial unfair 

(6) Whenever anyone is detained without trial in consequence of a derogation of rights resulting from a declara-
tion of a state of emergency, the following conditions must be observed— 

(a) An adult family member or friend of the detainee must be contacted as soon as reasonably possible, and 
informed that the person has been detained. 
(b) A notice must be published in the national Government Gazette within five days of the person being de-
tained, stating the detainee’s name and place of detention and referring to the emergency measure in terms 
of which that person has been detained. 
(c) The detainee must be allowed to choose, and be visited at any reasonable time by, a medical practition-
er. 
(d) The detainee must be allowed to choose, and be visited at any reasonable time by, a legal representa-
tive. 
(e) A court must review the detention as soon as reasonably possible, but no later than 10 days after the 
date the person was detained, and the court must release the detainee unless it is necessary to continue 
the detention to restore peace and order. 
(f) A detainee who is not released in terms of a review under paragraph (e), or who is not released in terms 
of a review under this paragraph, may apply to a court for a further review of the detention at any time after 
10 days have passed since the previous review, and the court must release the detainee unless it is still 
necessary to continue the detention to restore peace and order. 
(g) The detainee must be allowed to appear in person before any court considering the detention, to be rep-
resented by a legal practitioner at those hearings, and to make representations against continued detention. 
(h) The state must present written reasons to the court to justify the continued detention of the detainee, 
and must give a copy of those reasons to the detainee at least two days before the court reviews the deten-
tion. 

(7) If a court releases a detainee, that person may not be detained again on the same grounds unless the state 
first shows a court good cause for re-detaining that person. 
(8) Subsections (6) and (7) do not apply to persons who are not South African citizens and who are detained in 
consequence of an international armed conflict. Instead, the state must comply with the standards binding on 
the Republic under international humanitarian law in respect of the detention of such persons. 

38 Enforcement of rights 
Anyone listed in this section has the right to approach a competent court, alleging that a right in the Bill of 
Rights has been infringed or threatened, and the court may grant appropriate relief, including a declaration of 
rights. The persons who may approach a court are— 

(a) anyone acting in their own interest; 
(b) anyone acting on behalf of another person who cannot act in their own name; 
(c) anyone acting as a member of, or in the interest of, a group or class of persons; 
(d) anyone acting in the public interest; and 
(e) an association acting in the interest of its members. 

39 Interpretation of Bill of Rights 
(1) When interpreting the Bill of Rights, a court, tribunal or forum— 

(a) must promote the values that underlie an open and democratic society based on human dignity, equality 
and freedom; 
(b) must consider international law; and 
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(c) may consider foreign law. 
(2) When interpreting any legislation, and when developing the common law or customary law, every court, 
tribunal or forum must promote the spirit, purport and objects of the Bill of Rights. 
(3) The Bill of Rights does not deny the existence of any other rights or freedoms that are recognised or con-
ferred by common law, customary law or legislation, to the extent that they are consistent with the Bill. 

CHAPTER 3  
CO-OPERATIVE GOVERNMENT (ss 40–41) 

40 Government of the Republic 
(1) In the Republic, government is constituted as national, provincial and local spheres of government which 
are distinctive, interdependent and interrelated. 
(2) All spheres of government must observe and adhere to the principles in this Chapter and must conduct their 
activities within the parameters that the Chapter provides. 

41 Principles of co-operative government and intergovernmental relations 
(1) All spheres of government and all organs of state within each sphere must— 

(a) preserve the peace, national unity and the indivisibility of the Republic; 
(b) secure the well-being of the people of the Republic; 
(c) provide effective, transparent, accountable and coherent government for the Republic as a whole; 
(d) be loyal to the Constitution, the Republic and its people; 
(e) respect the constitutional status, institutions, powers and functions of government in the other spheres; 
(f) not assume any power or function except those conferred on them in terms 
of the Constitution; 
(g) exercise their powers and perform their functions in a manner that does not encroach on the geograph-
ical, functional or institutional integrity of government in another sphere; and 
(h) co-operate with one another in mutual trust and good faith by— 

(i) fostering friendly relations; 
(ii) assisting and supporting one another; 
(iii) informing one another of, and consulting one another on, matters of common interest; 
(iv) co-ordinating their actions and legislation with one another; 
(v) adhering to agreed procedures; and 
(vi) avoiding legal proceedings against one another. 

(2) An Act of Parliament must— 
(a) establish or provide for structures and institutions to promote and facilitate intergovernmental relations; 
and 
(b) provide for appropriate mechanisms and procedures to facilitate settlement of intergovernmental dis-
putes. 

(3) An organ of state involved in an intergovernmental dispute must make every reasonable effort to settle the 
dispute by means of mechanisms and procedures provided for that purpose, and must exhaust all other reme-
dies before it approaches a court to resolve the dispute. 
(4) If a court is not satisfied that the requirements of subsection (3) have been met, it may refer a dispute back 
to the organs of state involved. 

CHAPTER 4  
PARLIAMENT (ss 42–82) 

42 Composition of Parliament 
(1) Parliament consists of— 

(a) the National Assembly; and 



 48 

(b) the National Council of Provinces. 
(2) The National Assembly and the National Council of Provinces participate in the legislative process in the 
manner set out in the Constitution. 
(3) The National Assembly is elected to represent the people and to ensure government by the people under 
the Constitution. It does this by choosing the President, by providing a national forum for public consideration of 
issues, by passing legislation and by scrutinizing and overseeing executive action. 
(4) The National Council of Provinces represents the provinces to ensure that provincial interests are taken into 
account in the national sphere of government. It does this mainly by participating in the national legislative pro-
cess and by providing a national forum for public consideration of issues affecting the provinces. 
(5) The President may summon Parliament to an extraordinary sitting at at any time conduct special business. 
(6) The seat of Parliament is Cape Town, but an Act of Parliament enacted in accordance with section 76 (1) 
and (5) may determine that the seat of Parliament is elsewhere. 

43 Legislative authority of the Republic 
In the Republic, the legislative authority— 

(a) of the national sphere of government is vested in Parliament, as set out in section 44; 
(b) of the provincial sphere of government is vested in the provincial legislatures, as set out in section 104; 
and 
(c) of the local sphere of government is vested in the Municipal Councils, as set out in section 156. 

44 National legislative authority 
(1) The national legislative authority as vested in Parliament— 

(a) confers on the National Assembly the power— 
(i) to amend the Constitution; 
(ii) to pass legislation with regard to any matter, including a matter within a functional area listed in 
Schedule 4, but excluding, subject to subsection (2), a matter within a functional area listed in Schedule 
5; and 
(iii) to assign any of its legislative powers, except the power to amend the Constitution, to any legislative 
body in another sphere of government; and 

(b) confers on the National Council of Provinces the power— 
(i) to participate in amending the Constitution in accordance with section 74; 
(ii) to pass, in accordance with section 76, legislation with regard to any matter within a functional area 
listed in Schedule 4 and any other matter required by the Constitution to be passed in accordance with 
section 76; and 
(iii) to consider, in accordance with section 75, any other legislation passed by the National Assembly. 

(2) Parliament may intervene, by passing legislation in accordance with section 76 (1), with regard to a matter 
falling within a functional area listed in Schedule 5, when it is necessary— 

(a) to maintain national security; 
(b) to maintain economic unity; 
(c) to maintain essential national standards; 
(d) to establish minimum standards required for the rendering of services; or 
(e) to prevent unreasonable action taken by a province which is prejudicial to the interests of another prov-
ince or to the country as a whole. 

(3) Legislation with regard to a matter that is reasonably necessary for, or incidental to, the effective exercise of 
a power concerning any matter listed in Schedule 4 is, for all purposes, legislation with regard to a matter listed 
in Schedule 4. 
(4) When exercising its legislative authority; Parliament is bound only by the Constitution, and must act in ac-
cordance with, and within the limits of, the Constitution. 
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45 Joint rules and orders and joint committees 
(1) The National Assembly and the National Council of Provinces must establish a joint rules committee to 
make rules and orders concerning the joint business of the Assembly and Council, including rules and orders— 

(a) to determine procedures to facilitate the legislative process, including setting a time limit for completing 
any step in the process; 
(b) to establish joint committees composed of representatives from both the Assembly and the Council to 
consider and report on Bills envisaged in sections 74 and 75 that are referred to such a committee; 
(c) to establish a joint committee to review the Constitution at least annually; and 
(d) to regulate the business of— 

(i) the joint rules committee; 
(ii) the Mediation Committee; 
(iii) the constitutional review committee; and 
(iv) any joint committees established in terms of paragraph (b). 

(2) Cabinet members, members of the National Assembly and delegates to the National Council of Provinces 
have the same privileges and immunities before a joint committee of the Assembly and the Council as they 
have before the Assembly or the Council. 

The National Assembly (ss 46–59) 
46 Composition and election 

(1) The National Assembly consists of no fewer than 350 and no more than 400 women and men elected as 
members in terms of an electoral system that— 

(a) is prescribed by national legislation; 
(b) is based on the national common voters roll; 
(c) provides for a minimum voting age of 18 years; and 
(d) results, in general, in proportional representation. 

(2) An Act of Parliament must provide a formula for determining the number of members of the National As-
sembly. 

47 Membership 
(1) Every citizen who is qualified to vote for the National Assembly is eligible to be a member of the Assembly, 
except— 

(a) anyone who is appointed by, or is in the service of, the state and receives remuneration for that ap-
pointment or service, other than— 

(i) the President, Deputy President, Ministers and Deputy Ministers; and 
(ii) other office-bearers whose functions are compatible with the functions of a member of the Assembly, 
and have been declared compatible with those functions by national legislation; 

(b) permanent delegates to the National Council of Provinces or members of a provincial legislature or a 
Municipal Council; 
(c) unrehabilitated insolvents; 
(d) anyone declared to be of unsound mind by a court of the Republic; or 
(e) anyone who, after this section took effect, is convicted of an offence and sentenced to more than 12 
months’ imprisonment without the option of a fine, either in the Republic, or outside the Republic if the con-
duct constituting the offence would have been an offence in the Republic, but no one may be regarded as 
having been sentenced until an appeal against the conviction or sentence has been determined, or until the 
time for an appeal has expired. A disqualification under this paragraph ends five years after the sentence 
has been completed. 
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(2) A person who is not eligible to be a member of the National Assembly in terms of subsection (1) (a) 
or (b) may be a candidate for the Assembly, subject to any limits or conditions established by national legisla-
tion. 
(3) A person loses membership of the National Assembly if that person— 

(a) ceases to be eligible; 
(b) is absent from the Assembly without permission in circumstances for which the rules and orders of the 
Assembly prescribe loss of membership; or 
(c) ceases to be a member of the party that nominated that person as a member of the Assembly. 

(4) Vacancies in the National Assembly must be filled in terms of national legislation. 
48 Oath or affirmation 

Before members of the National Assembly begin to perform their functions in the Assembly, they must swear or 
affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2. 

49 Duration of National Assembly 
(1) The National Assembly is elected for a term of five years. 
(2) If the National Assembly is dissolved in terms of section 50, or when its term expires, the President, by 
proclamation, must call and set dates for an election, which must be held within 90 days of the date the As-
sembly was dissolved or its term expired. A proclamation calling and setting dates for an election may be is-
sued before or after the expiry of the term of the National Assembly. 
(3) If the result of an election of the National Assembly is not declared within the period established in terms of 
section 190, or if an election is set aside by a court, the President, by proclamation, must call and set dates for 
another election, which must be held within 90 days of the expiry of that period or of the date on which the elec-
tion was set aside. 
(4) The National Assembly remains competent to function from the time it is dissolved or its term expires, until 
the day before the first day of polling for the next Assembly. 

50 Dissolution of National Assembly before expiry of its term 
(1) The President must dissolve the National Assembly if— 

(a) the Assembly has adopted a resolution to dissolve with a supporting vote of a majority of its members; 
and 
(b) three years have passed since the Assembly was elected. 

(2) The Acting President must dissolve the National Assembly if— 
(a) there is a vacancy in the office of President; and 
(b) the Assembly fails to elect a new President within 30 days after the vacancy occurred. 

51 Sittings and recess periods 
(1) After an election, the first sitting of the National Assembly must take place at a time and on a date deter-
mined by the Chief Justice, but not more than 14 days after the election result has been declared. The Assem-
bly may determine the time and duration of its other sittings and its recess periods. 
(2) The President may summon the National Assembly to an extraordinary sitting at any time to conduct special 
business. 
(3) Sittings of the National Assembly are permitted at places other than the seat of Parliament only on the 
grounds of public interest, security or convenience, and if provided for in the rules and orders of the Assembly. 

52 Speaker and Deputy Speaker 
(1) At the first sitting after its election, or when necessary to fill a vacancy, the National Assembly must elect a 
Speaker and a Deputy Speaker from among its members. 
(2) The Chief Justice must preside over the election of a Speaker, or designate another judge to do so. The 
Speaker presides over the election of a Deputy Speaker. 
(3) The procedure set out in Part A of Schedule 3 applies to the election of the Speaker and the Deputy 
Speaker. 
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(4) The National Assembly may remove the Speaker or Deputy Speaker from office by resolution. A majority of 
the members of the Assembly must be present when the resolution is adopted. 
(5) In terms of its rules and orders, the National Assembly may elect from among its members other presiding 
officers to assist the Speaker and the Deputy Speaker. 

53 Decisions 
(1) Except where the Constitution provides otherwise— 

(a) a majority of the members of the National Assembly must be present before a vote may be taken on a 
Bill or an amendment to a Bill; 
(b) at least one third of the members must be present before a vote may be taken on any other question be-
fore the Assembly; and 
(c) all questions before the Assembly are decided by a majority of the votes cast. 

(2) The member of the National Assembly presiding at a meeting of the Assembly has no deliberative vote, 
but— 

(a) must cast a deciding vote when there is an equal number of votes on each side of a question; and 
(b) may cast a deliberative vote when a question must be decided with a supporting vote of at least two 
thirds of the members of the Assembly. 

54 Rights of certain Cabinet members and Deputy Ministers in the National Assembly 
The President and any member of the Cabinet or any Deputy Minister who is not a member of the National As-
sembly may, subject to the rules and orders of the Assembly, attend and speak in the Assembly, but may not 
vote. 

55 Powers of National Assembly 
(1) In exercising its legislative power, the National Assembly may— 

(a) consider, pass, amend or reject any legislation before the Assembly; and 
(b) initiate or prepare legislation, except money Bills. 

(2) The National Assembly must provide for mechanisms— 
(a) to ensure that all executive organs of state in the national sphere of government are accountable to it; 
and 
(b) to maintain oversight of— 

(i) the exercise of national executive authority, including the implementation of legislation; and 
(ii) any organ of state. 

56 Evidence or information before National Assembly 
The National Assembly or any of its committees may— 

(a) summon any person to appear before it to give evidence on oath or affirmation, or to produce docu-
ments; 
(b) require any person or institution to report to it; 
(c) compel, in terms of national legislation or the rules and orders, any person or institution to comply with a 
summons or requirement in terms of paragraph (a) or(b); and 
(d) receive petitions, representations or submissions from any interested persons or institutions. 

57 Internal arrangements, proceedings and procedures of National Assembly 
(1) The National Assembly may— 

(a) determine and control its internal arrangements, proceedings and procedures; and 
(b) make rules and orders concerning its business, with due regard to representative and participatory de-
mocracy, accountability, transparency and public involvement. 

(2) The rules and orders of the National Assembly must provide for— 
(a) the establishment, composition, powers, functions, procedures and duration of its committees; 
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(b) the participation in the proceedings of the Assembly and its committees of minority parties represented 
in the Assembly, in a manner consistent with democracy; 
(c) financial and administrative assistance to each party represented in the Assembly in proportion to its 
representation, to enable the party and its leader to perform their functions in the Assembly effectively; and 
(d) the recognition of the leader of the largest opposition party in the Assembly as the Leader of the Opposi-
tion. 

58 Privilege 
(1) Cabinet members, Deputy Ministers and members of the National Assembly— 

(a) have freedom of speech in the Assembly and in its committees, subject to its rules and orders; and 
(b) are not liable to civil or criminal proceedings, arrest, imprisonment or damages for— 

(i) anything that they have said in, produced before or submitted to the Assembly or any of its commit-
tees; or 
(ii) anything revealed as a result of anything that they have said in, produced before or submitted to the 
Assembly or any of its committees. 

(2) Other privileges and immunities of the National Assembly, Cabinet members and members of the Assembly 
may be prescribed by national legislation. 
(3) Salaries, allowances and benefits payable to members of the National Assembly are a direct charge against 
the National Revenue Fund. 

59 Public access to and involvement in National Assembly 
(1) The National Assembly must— 

(a) facilitate public involvement in the legislative and other processes of the Assembly and its committees; 
and 
(b) conduct its business in an open manner, and hold its sittings, and those of its committees, in public, but 
reasonable measures may be taken— 

(i) to regulate public access, including access of the media, to the Assembly and its committees; and 
(ii) to provide for the searching of any person and, where appropriate, the refusal of entry to, or the re-
moval of, any person. 

(2) The National Assembly may not exclude the public, including the media, from a sitting of a committee un-
less it is reasonable and justifiable to do so in an open and democratic society. 

National Council of Provinces (ss 60–72) 
60 Composition of National Council 

(1) The National Council of Provinces is composed of a single delegation from each province consisting of ten 
delegates. 
(2) The ten delegates are— 

(a) four special delegates consisting of— 
(i) the Premier of the province or, if the Premier is not available, any member of the provincial legislature 
designated by the Premier either generally or for any specific business before the National Council of 
Provinces; and 
(ii) three other special delegates; and 

(b) six permanent delegates appointed in terms of section 61 (2). 
(3) The Premier of a province, or if the Premier is not available, a member of the province’s delegation desig-
nated by the Premier, heads the delegation. 

61 Allocation of delegates 
(1) Parties represented in a provincial legislature are entitled to delegates in the province’s delegation in ac-
cordance with the formula set out in Part B of Schedule 3. 
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(2) (a) A provincial legislature must, within 30 days after the result of an election of that legislature is de-
clared— 

(i) determine, in accordance with national legislation, how many of each party’s delegates are to be per-
manent delegates and how many are to be special delegates; and 
(ii) appoint the permanent delegates in accordance with the nominations of the parties. 

(b) . . .,  
(3) The national legislation envisaged in subsection (2) (a) must ensure the participation of minority parties in 
both the permanent and special delegates’ components of the delegation in a manner consistent with democ-
racy. 
(4) The legislature, with the concurrence of the Premier and the leaders of the parties entitled to special dele-
gates in the province’s delegation, must designate special delegates, as required from time to time, from 
among the members of the legislature. 

62 Permanent delegates 
(1) A person nominated as a permanent delegate must be eligible to be a member of the provincial legislature. 
(2) If a person who is a member of a provincial legislature is appointed as a permanent delegate, that person 
ceases to be a member of the legislature. 
(3) Permanent delegates are appointed for a term that expires— 

(a) immediately before the first sitting of a provincial legislature after its next election; or 
(b) . . .,  

(4) A person ceases to be a permanent delegate if that person— 
(a) ceases to be eligible to be a member of the provincial legislature for any reason other than being ap-
pointed as a permanent delegate; 
(b) becomes a member of the Cabinet; 
(c) has lost the confidence of the provincial legislature and is recalled by the party that nominated that per-
son; 
(d) ceases to be a member of the party that nominated that person and is recalled by that party; or 
(e) is absent from the National Council of Provinces without permission in circumstances for which the rules 
and orders of the Council prescribe loss of office as a permanent delegate. 

(5) Vacancies among the permanent delegates must be filled in terms of national legislation. 
(6) Before permanent delegates begin to perform their functions in the National Council of Provinces, they must 
swear or affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2. 

63 Sittings of National Council 
(1) The National Council of Provinces may determine the time and duration of its sittings and its recess periods. 
(2) The President may summon the National Council of Provinces to an extraordinary sitting at any time to 
conduct special business. 
(3) Sittings of the National Council of Provinces are permitted at places other than the seat of Parliament only 
on the grounds of public interest, security or convenience, and if provided for in the rules and orders of the 
Council. 

64 Chairperson and Deputy Chairpersons 
(1) The National Council of Provinces must elect a Chairperson and two Deputy Chairpersons from among the 
delegates. 
(2) The Chairperson and one of the Deputy Chairpersons are elected from among the permanent delegates for 
five years unless their terms as delegates expire earlier. 
(3) The other Deputy Chairperson is elected for a term of one year, and must be succeeded by a delegate from 
another province, so that every province is represented in turn. 
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(4) The Chief Justice must preside over the election of the Chairperson, or designate another judge to do so. 
The Chairperson presides over the election of the Deputy Chairpersons. 
(5) The procedure set out in Part A of Schedule 3 applies to the election of the Chairperson and the Deputy 
Chairpersons. 
(6) The National Council of Provinces may remove the Chairperson or a Deputy Chairperson from office. 
(7) In terms of its rules and orders, the National Council of Provinces may elect from among the delegates oth-
er presiding officers to assist the Chairperson and Deputy Chairpersons. 

65 Decisions 
(1) Except where the Constitution provides otherwise— 

(a) each province has one vote, which is cast on behalf of the province by the head of its delegation; and 
(b) all questions before the National Council of Provinces are agreed when at least five provinces vote in fa-
vour of the question. 

(2) An Act of Parliament, enacted in accordance with the procedure established by either subsection (1) or 
subsection (2) of section 76, must provide for a uniform procedure in terms of which provincial legislatures con-
fer authority on their delegations to cast votes on their behalf. 

66 Participation by members of National executive 
(1) Cabinet members and Deputy Ministers may attend, and may speak in, the National Council of Provinces, 
but may not vote. 
(2) The National Council of Provinces may require a Cabinet member, a Deputy Minister or an official in the 
national executive or a provincial executive to attend a meeting of the Council or a committee of the Council. 

67 Participation by local government representatives 
Not more than ten part-time representatives designated by organised local government in terms of section 163, 
to represent the different categories of municipalities, may participate when necessary in the proceedings of 
the National Council of Provinces, but may not vote. 

68 Powers of National Council 
In exercising its legislative power, the National Council of Provinces may— 

(a) consider, pass, amend, propose amendments to or reject any legislation before the Council, in accord-
ance with this Chapter; and 
(b) initiate or prepare legislation falling within a functional area listed in Schedule 4 or other legislation re-
ferred to in section 76 (3), but may not initiate or prepare money Bills. 

69 Evidence or information before National Council 
The National Council of Provinces or any of its committees may— 

(a) summon any person to appear before it to give evidence on oath or affirmation or to produce docu-
ments; 
(b) require any institution or person to report to it; 
(c) compel, in terms of national legislation or the rules and orders, any person or institution to comply with a 
summons or requirement in terms of paragraph (a) or(b); and 
(d) receive petitions, representations or submissions from any interested persons or institutions. 

70 Internal arrangements, proceedings and procedures of National Council 
(1) The National Council of Provinces may— 

(a) determine and control its internal arrangements, proceedings and procedures; and 
(b) make rules and orders concerning its business, with due regard to representative and participatory de-
mocracy, accountability, transparency and public involvement. 

(2) The rules and orders of the National Council of Provinces must provide for— 
(a) the establishment, composition, powers, functions, procedures and duration of its committees; 
(b) the participation of all the provinces in its proceedings in a manner consistent with democracy; and 
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(c) the participation in the proceedings of the Council and its committees of minority parties represented in 
the Council, in a manner consistent with democracy, whenever a matter is to be decided in accordance with 
section 75. 

71 Privilege 
(1) Delegates to the National Council of Provinces and the persons referred to in sections 66 and 67 

(a) have freedom of speech in the Council and in its committees, subject to its rules and orders; and 
(b) are not liable to civil or criminal proceedings, arrest, imprisonment or damages for— 

(i) anything that they have said in, produced before or submitted to the Council or any of its committees; 
or 
(ii) anything revealed as a result of anything that they have said in, produced before or submitted to the 
Council or any of its committees. 

(2) Other privileges and immunities of the National Council of Provinces, delegates to the Council and persons 
referred to in sections 66 and 67 may be prescribed by national legislation. 
(3) Salaries, allowances and benefits payable to permanent members of the National Council of Provinces are 
a direct charge against the National Revenue Fund. 

72 Public access to and involvement in National Council 
(1) The National Council of Provinces must— 

(a) facilitate public involvement in the legislative and other processes of the Council and its committees; and 
(b) conduct its business in an open manner, and hold its sittings, and those of its committees, in public, but 
reasonable measures may be taken— 

(i) to regulate public access, including access of the media, to the Council and its committees; and 
(ii) to provide for the searching of any person and, where appropriate, the refusal of entry to, or the re-
moval of, any person. 

(2) The National Council of Provinces may not exclude the public, including the media, from a sitting of a com-
mittee unless it is reasonable and justifiable to do so in an open and democratic society. 

National Legislative Process (ss 73–82) 
73 All Bills 

(1) Any Bill may be introduced in the National Assembly. 
(2) Only a Cabinet member or a Deputy Minister, or a member or committee of the National Assembly, may 
introduce a Bill in the Assembly, but only the Cabinet member responsible for national financial matters may 
introduce the following Bills in the Assembly— 

(a) a money Bill; or 
(b) a Bill which provides for legislation envisaged in section 214. 

(3) A Bill referred to in section 76 (3), except a Bill referred to in subsection (2) (a) or (b) of this section, may be 
introduced in the National Council of Provinces. 
(4) Only a member or committee of the National Council of Provinces may introduce a Bill in the Council. 
(5) A Bill passed by the National Assembly must be referred to the National Council of Provinces if it must be 
considered by the Council. A Bill passed by the Council must be referred to the Assembly. 

74 Bills amending the Constitution 
(1) Section 1 and this subsection may be amended by a Bill passed by— 

(a) the National Assembly, with a supporting vote of at least 75 per cent of its members; and 
(b) the National Council of Provinces, with a supporting vote of at least six provinces. 

(2) Chapter 2 may be amended by a Bill passed by— 
(a) the National Assembly, with a supporting vote of at least two thirds of its members; and (b) the National 
Council of Provinces, with a supporting vote of at least six provinces. 
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(3) Any other provision of the Constitution may be amended by a Bill passed— 
(a) by the National Assembly, with a supporting vote of at least two thirds of its members; and 
(b) also by the National Council of Provinces, with a supporting vote of at least six provinces, if the amend-
ment— 

(i) relates to a matter that affects the Council; 
(ii) alters provincial boundaries, powers, functions or institutions; or 
(iii) amends a provision that deals specifically with a provincial matter. 

(4) A Bill amending the Constitution may not include provisions other than constitutional amendments and mat-
ters connected with the amendments. 
(5) At least 30 days before a Bill amending the Constitution is introduced in terms of section 73 (2), the person 
or committee intending to introduce the Bill must— 

(a) publish in the national Government Gazette, and in accordance with the rules and orders of the National 
Assembly, particulars of the proposed amendment for public comment; 
(b) submit, in accordance with the rules and orders of the Assembly, those particulars to the provincial legis-
latures for their views; and 
(c) submit, in accordance with the rules and orders of the National Council of Provinces, those particulars to 
the Council for a public debate, if the proposed amendment is not an amendment that is required to be 
passed by the Council. 

(6) When a Bill amending the Constitution is introduced, the person or committee introducing the Bill must 
submit any written comments received from the public and the provincial legislatures— 

(a) to the Speaker for tabling in the National Assembly; and 
(b) in respect of amendments referred to in subsection (1), (2) or (3) (b), to the Chairperson of the National 
Council of Provinces for tabling in the Council. 

(7) A Bill amending the Constitution may not be put to the vote in the National Assembly within 30 days of— 
(a) its introduction, if the Assembly is sitting when the Bill is introduced; or 
(b) its tabling in the Assembly, if the Assembly is in recess when the Bill is introduced. 

(8) If a Bill referred to in subsection (3) (b), or any part of the Bill, concerns only a specific province or provinc-
es, the National Council of Provinces may not pass the Bill or the relevant part unless it has been approved by 
the legislature or legislatures of the province or provinces concerned. 
(9) A Bill amending the Constitution that has been passed by the National Assembly and, where applicable, by 
the National Council of Provinces, must be referred to the President for assent. 

75 Ordinary Bills not affecting provinces 
(1) When the National Assembly passes a Bill other than a Bill to which the procedure set out in section 74 or 
76 applies, the Bill must be referred to the National Council of Provinces and dealt with in accordance with the 
following procedure— 

(a) The Council must— 
(i) pass the Bill; 
(ii) pass the Bill subject to amendments proposed by it; or 
(iii) reject the Bill. 

(b) If the Council passes the Bill without proposing amendments, the Bill must be submitted to the President 
for assent. 
(c) If the Council rejects the Bill or passes it subject to amendments, the Assembly must reconsider the Bill, 
taking into account any amendment proposed by the Council, and may— 

(i) pass the Bill again, either with or without amendments; or 
(ii) decide not to proceed with the Bill. 

(d) A Bill passed by the Assembly in terms of paragraph (c) must be submitted to the President for assent. 
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(2) When the National Council of Provinces votes on a question in terms of this section, section 65 does not 
apply; instead— 

(a) each delegate in a provincial delegation has one vote; 
(b) at least one third of the delegates must be present before a vote may be taken on the question; and 
(c) the question is decided by a majority of the votes cast, but if there is an equal number of votes on each 
side of the question, the delegate presiding must cast a deciding vote. 

76 Ordinary Bills affecting provinces 
(1) When the National Assembly passes a Bill referred to in subsection (3), (4) or (5), the Bill must be referred 
to the National Council of Provinces and dealt with in accordance with the following procedure— 

(a) The Council must— 
(i) pass the Bill; 
(ii) pass an amended Bill; or 
(iii) reject the Bill. 

(b) If the Council passes the Bill without amendment, the Bill must be submitted to the President for assent. 
(c) If the Council passes an amended Bill, the amended Bill must be referred to the Assembly, and if the 
Assembly passes the amended Bill, it must be submitted to the President for assent. 
(d) If the Council rejects the Bill, or if the Assembly refuses to pass an amended Bill referred to it in terms of 
paragraph (c), the Bill and, where applicable, also the amended Bill, must be referred to the Mediation 
Committee, which may agree on— 

(i) the Bill as passed by the Assembly; 
(ii) the amended Bill as passed by the Council; or 
(iii) another version of the Bill. 

(e) If the Mediation Committee is unable to agree within 30 days of the Bill’s referral to it, the Bill lapses un-
less the Assembly again passes the Bill, but with a supporting vote of at least two thirds of its members. 
(f) If the Mediation Committee agrees on the Bill as passed by the Assembly, the Bill must be referred to the 
Council, and if the Council passes the Bill, the Bill must be submitted to the President for assent. 
(g) If the Mediation Committee agrees on the amended Bill as passed by the Council, the Bill must be re-
ferred to the Assembly, and if it is passed by the Assembly, it must be submitted to the President for assent. 
(h) If the Mediation Committee agrees on another version of the Bill, that version of the Bill must be referred 
to both the Assembly and the Council, and if it is passed by the Assembly and the Council, it must be sub-
mitted to the President for assent. 
(i) If a Bill referred to the Council in terms of paragraph (f) or (h) is not passed by the Council, the Bill lapses 
unless the Assembly passes the Bill with a supporting vote of at least two thirds of its members. 
(j) If a Bill referred to the Assembly in terms of paragraph (g) or (h) is not passed by the Assembly, that Bill 
lapses, but the Bill as originally passed by the Assembly may again be passed by the Assembly, but with a 
supporting vote of at least two thirds of its members. 
(k) A Bill passed by the Assembly in terms of paragraph (e), (i) or (j) must be submitted to the President for 
assent. 

(2) When the National Council of Provinces passes a Bill referred to in subsection (3), the Bill must be referred 
to the National Assembly and dealt with in accordance with the following procedure— 

(a) The Assembly must— 
(i) pass the Bill; 
(ii) pass an amended Bill; or 
(iii) reject the Bill. 

(b) A Bill passed by the Assembly in terms of paragraph (a) (i) must be submitted to the President for as-
sent. 
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(c) If the Assembly passes an amended Bill, the amended Bill must be referred to the Council, and if the 
Council passes the amended Bill, it must be submitted to the President for assent. 
(d) If the Assembly rejects the Bill, or if the Council refuses to pass an amended Bill referred to it in terms of 
paragraph (c), the Bill and, where applicable, also the amended Bill must be referred to the Mediation 
Committee, which may agree on— 

(i) the Bill as passed by the Council; 
(ii) the amended Bill as passed by the Assembly; or 
(iii) another version of the Bill. 

(e) If the Mediation Committee is unable to agree within 30 days of the Bill’s referral to it, the Bill lapses. 
(f) If the Mediation Committee-agrees on the Bill as passed by the Council, the Bill must be referred to the 
Assembly, and if the Assembly passes the Bill, the Bill must be submitted to the President for assent. 
(g) If the Mediation Committee agrees on the amended Bill as passed by the Assembly, the Bill must be re-
ferred to the Council, and if it is passed by the Council, it must be submitted to the President for assent. 
(h) If the Mediation Committee agrees on another version of the Bill, that version of the Bill must be referred 
to both the Council and the Assembly, and if it is passed by the Council and the Assembly, it must be sub-
mitted to the President for assent. 
(i) If a Bill referred to the Assembly in terms of paragraph (f) or (h) is not passed by the Assembly, the Bill 
lapses. 

(3) A Bill must be dealt with in accordance with the procedure established by either subsection (1) or subsec-
tion (2) if it falls within a functional area listed in Schedule 4 or provides for legislation envisaged in any of the 
following sections— 

(a) Section 65 (2); 
(b) section 163; 
(c) section 182; 
(d) section 195 (3) and (4); 
(e) section 196; and 
(f) section 197. 

(4) A Bill must be dealt with in accordance with the procedure established by subsection (1) if it provides for 
legislation— 

(a) envisaged in section 44 (2) or 220 (3); or 
(b) envisaged in Chapter 13, and which includes any provision affecting the financial interests of the provin-
cial sphere of government. 

(5) A Bill envisaged in section 42 (6) must be dealt with in accordance with the procedure established by sub-
section (1), except that— 

(a) when the National Assembly votes on the Bill, the provisions of section 53 (1) do not apply; instead, the 
Bill may be passed only if a majority of the members of the Assembly vote in favour of it; and 
(b) if the Bill is referred to the Mediation Committee, the following rules apply— 

(i) If the National Assembly considers a Bill envisaged in subsection (1) (g) or (h), that Bill may be 
passed only if a majority of the members of the Assembly vote in favour of it. 
(ii) If the National Assembly considers or reconsiders a Bill envisaged in subsection (1) (e), (i) or (j), that 
Bill may be passed only if at least two thirds of the members of the Assembly vote in favour of it. 

(6) This section does not apply to money Bills. 
77 Money Bills 

(1) A Bill is a money Bill if it— 
(a) appropriates money; 
(b) imposes national taxes, levies, duties or surcharges; 
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(c) abolishes or reduces, or grants exemptions from, any national taxes, levies, duties or surcharges; or 
(d) authorises direct charges against the National Revenue Fund, except a Bill envisaged in section 214 au-
thorising direct charges. 

(2) A money Bill may not deal with any other matter except— 
(a) a subordinate matter incidental to the appropriation of money; 
(b) the imposition, abolition or reduction of national taxes, levies, duties or surcharges; 
(c) the granting of exemption from national taxes, levies, duties or surcharges; or 
(d) the authorisation of direct charges against the National Revenue Fund. 

(3) All money Bills must be considered in accordance with the procedure established by section 75. An Act of 
Parliament must provide for a procedure to amend money Bills before Parliament. 

78 Mediation Committee 
(1) The Mediation Committee consists of— 

(a) nine members of the National Assembly elected by the Assembly in accordance with a procedure that is 
prescribed by the rules and orders of the Assembly and results in the representation of parties in substan-
tially the same proportion that the parties are represented in the Assembly; and 
(b) one delegate from each provincial delegation in the National Council of Provinces, designated by the 
delegation. 

(2) The Mediation Committee has agreed on a version of a Bill, or decided a question, when that version, or 
one side of the question, is supported by— 

(a) at least five of the representatives of the National Assembly; and 
(b) at least five of the representatives of the National Council of Provinces. 

79 Assent to Bills 
(1) The President must either assent to and sign a Bill passed in terms of this Chapter or, if the President has 
reservations about the constitutionality of the Bill, refer it back to the National Assembly for reconsideration. 
(2) The joint rules and orders must provide for the procedure for the reconsideration of a Bill by the National 
Assembly and the participation of the National Council of Provinces in the process. 
(3) The National Council of Provinces must participate in the reconsideration of a Bill that the President has 
referred back to the National Assembly if— 

(a) the President’s reservations about the constitutionality of the Bill relate to a procedural matter that in-
volves the Council; or 
(b) section 74 (1), (2) or (3) (b) or 76 was applicable in the passing of the Bill. 

(4) If, after reconsideration, a Bill fully accommodates the President’s reservations, the President must assent 
to and sign the Bill; if not, the President must either— 

(a) assent to and sign the Bill; or 
(b) refer it to the Constitutional Court for a decision on its constitutionality. 

(5) If the Constitutional Court decides that the Bill is constitutional, the President must assent to and sign it. 
80 Application by members of National Assembly to Constitutional Court 

(1) Members of the National Assembly may apply to the Constitutional Court for an order declaring that all or 
part of an Act of Parliament is unconstitutional. 
(2) An application— 

(a) must be supported by at least one third of the members of the National Assembly; and 
(b) must be made within 30 days of the date on which the President assented to and signed the Act. 

(3) The Constitutional Court may order that all or part of an Act that is the subject of an application in terms of 
subsection (1) has no force until the Court has decided the application if— 

(a) the interests of justice require this; and 
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(b) the application has a reasonable prospect of success. 
(4) If an application is unsuccessful, and did not have a reasonable prospect of success, the Constitutional 
Court may order the applicants to pay costs. 

81 Publication of Acts 
A Bill assented to and signed by the President becomes an Act of Parliament, must be published promptly, and 
takes effect when published or on a date determined in terms of the Act. 

82 Safekeeping of Acts of Parliament 
The signed copy of an Act of Parliament is conclusive evidence of the provisions of that Act and, after publica-
tion, must be entrusted to the Constitutional Court for safekeeping. 

CHAPTER 5  
THE PRESIDENT AND NATIONAL EXECUTIVE (ss 83–102) 

83 The President 
The President— 

(a) is the Head of State and head of the national executive; 
(b) must uphold, defend and respect the Constitution as the supreme law of the Republic; and 
(c) promotes the unity of the nation and that which will advance the Republic. 

84 Powers and functions of President 
(1) The President has the powers entrusted by the Constitution and legislation, including those necessary to 
perform the functions of Head of State and head of the national executive. 
(2) The President is responsible for— 

(a) assenting to and signing Bills; 
(b) referring a Bill back to the National Assembly for reconsideration of the Bill’s constitutionality; 
(c) referring a Bill to the Constitutional Court for a decision on the Bill’s constitutionality; 
(d) summoning the National Assembly, the National Council of Provinces or Parliament to an extraordinary 
sitting to conduct special business; 
(e) making any appointments that the Constitution or legislation requires the President to make, other than 
as head of the national executive; 
(f) appointing commissions of inquiry; 
(g) calling a national referendum in terms of an Act of Parliament; 
(h) receiving and recognising foreign diplomatic and consular representatives; 
(i) appointing ambassadors, plenipotentiaries, and diplomatic and consular representatives; 
(j) pardoning or reprieving offenders and remitting any fines, penalties or forfeitures; and 
(k) conferring honours. 

85 Executive authority of the Republic 
(1) The executive authority of the Republic is vested in the President. 
(2) The President exercises the executive authority, together with the other members of the Cabinet, by— 

(a) implementing national legislation except where the Constitution or an Act of Parliament provides other-
wise; 
(b) developing and implementing national policy; 
(c) co-ordinating the functions of state departments and administrations; 
(d) preparing and initiating legislation; and 
(e) performing any other executive function provided for in the Constitution or in national legislation. 

86 Election of President 
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(1) At its first sitting after its election, and whenever necessary to fill a vacancy, the National Assembly must 
elect a woman or a man from among its members to be the President. 
(2) The Chief Justice must preside over the election of the President, or designate another judge to do so. The 
procedure set out in Part A of Schedule 3 applies to the election of the President. 
(3) An election to fill a vacancy in the office of President must be held at a time and on a date determined by 
the Chief Justice, but not more than 30 days after the vacancy occurs. 

87 Assumption of office by President 
When elected President, a person ceases to be a member of the National Assembly and, within five days, must 
assume office by swearing or affirming faithfulness to the Republic and obedience to the Constitution, in ac-
cordance with Schedule 2. 

88 Term of office of President 
(1) The President’s term of office begins on assuming office and ends upon a vacancy occurring or when the 
person next elected President assumes office. 
(2) No person may hold office as President for more than two terms, but when a person is elected to fill a va-
cancy in the office of President, the period between that election and the next election of a President is not re-
garded as a term. 

89 Removal of President 
(1) The National Assembly, by a resolution adopted with a supporting vote of at least two thirds of its members, 
may remove the President from office only on the— 

(a) a serious violation of the Constitution or the law; 
(b) serious misconduct; or 
(c) inability to perform the functions of office. 

(2) Anyone who has been removed from the office of President in terms of subsection (1) (a) or (b) may not 
receive any benefits of that office, and may not serve in any public office. 

90 Acting President 
(1) When the President is absent from the Republic or otherwise unable to fulfil the duties of President, or dur-
ing a vacancy in the office of President, an office-bearer in the order below acts as President— 

(a) The Deputy President. 
(b) A Minister designated by the President. 
(c) A Minister designated by the other members of the Cabinet. 
(d) The Speaker, until the National Assembly designates one of its other members. 

(2) An Acting President has the responsibilities, powers and functions of the President. 
(3) Before assuming the responsibilities, powers and functions of the President, the Acting President must 
swear or affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2. 
(4) A person who as Acting President has sworn or affirmed faithfulness to the Republic need not repeat the 
swearing or affirming procedure for any subsequent term as acting President during the period ending when 
the person next elected President assumes office. 

91 Cabinet 
(1) The Cabinet consists of the President, as head of the Cabinet, a Deputy President and Ministers. 
(2) The President appoints the Deputy President and Ministers, assigns their powers and functions, and may 
dismiss them. 
(3) The President— 

(a) must select the Deputy President from among the members of the National Assembly; 
(b) may select any number of Ministers from among the members of the National Assembly; and 
(c) may select no more than two Ministers from outside the Assembly. 
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(4) The President must appoint a member of the Cabinet to be the leader of government business in the Na-
tional Assembly. 
(5) The Deputy President must assist the President in the execution of the functions of government. 

92 Accountability and responsibilities 
(1) The Deputy President and Ministers are responsible for the powers and functions of the executive assigned 
to them by the President. 
(2) Members of the Cabinet are accountable collectively and individually to Parliament for the exercise of their 
powers and the performance of their functions. 
(3) Members of the Cabinet must— 

(a) act in accordance with the Constitution; and 
(b) provide Parliament with full and regular reports concerning matters under their control. 

93 Deputy Ministers 
(1) The President may appoint— 

(a) any number of Deputy Ministers from among the members of the National Assembly; and 
(b) no more than two Deputy Ministers from outside the Assembly, to assist the members of the Cabinet, 
and may dismiss them. 

(2) Deputy Ministers appointed in terms of subsection (1) (b) are accountable to Parliament for the exercise of 
their powers and the performance of their functions. 

94 Continuation of Cabinet offer elections 
When an election of the National Assembly is held, the Cabinet, the Deputy President, Ministers and any Depu-
ty Ministers remain competent to function until the person elected President by the next Assembly assumes 
office. 

95 Oath or affirmation 
Before the Deputy President, Ministers and any Deputy Ministers begin to perform their functions, they must 
swear or affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2. 

96 Conduct of Cabinet members and Deputy Ministers 
(1) Members of the Cabinet and Deputy Ministers must act in accordance with a code of ethics prescribed by 
national legislation. 
(2) Members of the Cabinet and Deputy Ministers may not— 

(a) undertake any other paid work; 
(b) act in any way that is inconsistent with their office, or expose themselves to any situation involving the 
risk of a conflict between their official responsibilities and private interests; or 
(c) use their position or any information entrusted to them, to enrich themselves or improperly benefit any 
other person. 

97 Transfer of functions 
The President by proclamation may transfer to a member of the Cabinet— 

(a) the administration of any legislation entrusted to another member; or 
(b) any power or function entrusted by legislation to another member. 

98 Temporary assignment of functions 
The President may assign to a Cabinet member any power or function of another member who is absent from 
office or is unable to exercise that power or perform that function. 

99 Assignment of functions 
A Cabinet member may assign any power or function that is to be exercised or performed in terms of an Act of 
Parliament to a member of a provincial Executive Council or to a Municipal Council. An assignment— 
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(a) must be in terms of an agreement between the relevant Cabinet member and the Executive Council 
member or Municipal Council; 
(b) must be consistent with the Act of Parliament in terms of which the relevant power or function is exer-
cised or performed; and 
(c) takes effect upon proclamation by the President. 

100 National intervention in provincial administration 
(1) When a province cannot or does not fulfil an executive obligation in terms of the Constitution or legislation, 
the national executive may intervene by taking any appropriate steps to ensure fulfilment of that obligation, in-
cluding— 

(a) issuing a directive to the provincial executive, describing the extent of the failure to fulfil its obligations 
and stating any steps required to meet its obligations; and 
(b) assuming responsibility for the relevant obligation in that province to the extent necessary to— 

(i) maintain essential national standards or meet established minimum standards for the rendering of a 
service; 
(ii) maintain economic unity; 
(iii) maintain national security; or 
(iv) prevent that province from taking unreasonable action that is prejudicial to the interests of another 
province or to the country as a whole. 

(2) If the national executive intervenes in a province in terms of subsection (1) (b) 
(a) it must submit a written notice of the intervention to the National Council of Provinces within 14 days af-
ter the intervention began; 
(b) the intervention must end if the Council disapproves the intervention within 180 days after the interven-
tion began or by the end of that period has not approved the intervention; and 
(c) the Council must, while the intervention continues, review the intervention regularly and may make any 
appropriate recommendations to the national executive. 

(3) National legislation may regulate the process established by this section. 
101 Executive decisions 

(1) A decision by the President must be in writing if it— 
(a) is taken in terms of legislation; or 
(b) has legal consequences. 

(2) A written decision by the President must be countersigned by another Cabinet member if that decision con-
cerns a function assigned to that other Cabinet member. 
(3) Proclamations, regulations and other instruments of subordinate legislation must be accessible to the pub-
lic. 
(4) National legislation may specify the manner in which, and the extent to which, instruments mentioned in 
subsection (3) must be— 

(a) tabled in Parliament; and 
(b) approved by Parliament. 

102 Motions of no confidence 
(1) If the National Assembly, by a vote supported by a majority of its members, passes a motion of no confi-
dence in the Cabinet excluding the President, the President must reconstitute the Cabinet. 
(2) If the National Assembly, by a vote supported by a majority of its members, passes a motion of no confi-
dence in the President, the President and the other members of the Cabinet and any Deputy Ministers must 
resign. 
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CHAPTER 6  
PROVINCES (ss 103–150) 

103 Provinces 
(1) The Republic has the following provinces— 

(a) Eastern Cape; 
(b) Free State; 
(c) Gauteng; 
(d) KwaZulu-Natal; 
(e) Limpopo; 
(f) Mpumalanga; 
(g) Northern Cape; 
(h) North West; 
(i) Western Cape. 

(2) The geographical areas of the respective provinces comprise the sum of the indicated geographical areas 
reflected in the various maps referred to in the Notice listed in Schedule 1A. 
(3) (a) Whenever the geographical area of a province is re-determined by an amendment to the Constitution, 
an Act of Parliament may provide for measures to regulate, within a reasonable time, the legal, practical and 
any other consequences of the re-determination. 

(b) An Act of Parliament envisaged in paragraph (a) may be enacted and implemented before such 
amendment to the Constitution takes effect, but any provincial functions, assets, rights, obligations, duties 
or liabilities may only be transferred in terms of that Act after that amendment to the Constitution takes ef-
fect. 

Provincial Legislatures (ss 104–124) 
104 Legislative authority of provinces 

(1) The legislative authority of a province is vested in its provincial legislature, and confers on the provincial 
legislature the power— 

(a) to pass a constitution for its province or to amend any constitution passed by it in terms of sections 142 
and 143; 
(b) to pass legislation for its province with regard to— 

(i) any matter within a functional area listed in Schedule 4; 
(ii) any matter within a functional area listed in Schedule 5; 
(iii) any matter outside those functional areas, and that is expressly assigned to the province by national 
legislation; and 
(iv) any matter for which a provision of the Constitution envisages the enactment of provincial legislation; 
and 

(c) to assign any of its legislative powers to a Municipal Council in that province. 
(2) The legislature of a province, by a resolution adopted with a supporting vote of at least two thirds of its 
members, may request Parliament to change the name of that province. 
(3) A provincial legislature is bound only by the Constitution and, if it has passed a constitution for its province, 
also by that constitution, and must act in accordance with, and within the limits of, the Constitution and that 
provincial constitution. 
(4) Provincial legislation with regard to a matter that is reasonably necessary for, or incidental to, the effective 
exercise of a power concerning any matter listed in Schedule 4, is for all purposes legislation with regard to a 
matter listed in Schedule 4. 
(5) A provincial legislature may recommend to the National Assembly legislation concerning any matter outside 
the authority of that legislature, or in respect of which an Act of Parliament prevails over a provincial law. 
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105 Composition and election of provincial legislatures 
(1) A provincial legislature consists of women and men elected as members in terms of an electoral system 
that— 

(a) is prescribed by national legislation; 
(b) is based on that province’s segment of the national common voters roll; 
(c) provides for a minimum voting age of 18 years; and 
(d) results, in general, in proportional representation. 

(2) A provincial legislature consists of between 30 and 80 members. The number of members, which may differ 
among the provinces, must be determined in terms of a formula prescribed by national legislation. 

106 Membership 
(1) Every citizen who is qualified to vote for the National Assembly is eligible to be a member of a provincial 
legislature, except— 

(a) anyone who is appointed by, or is in the service of, the state and receives remuneration for that ap-
pointment or service, other than— 

(i) the Premier and other members of the Executive Council of a province; and 
(ii) other office-bearers whose functions are compatible with the functions of a member of a provincial 
legislature, and have been declared compatible with those functions by national legislation; 

(b) members of the National Assembly, permanent delegates to the National Council of Provinces or mem-
bers of a Municipal Council; 
(c) unrehabilitated insolvents; 
(d) anyone declared to be of unsound mind by a court of the Republic; or 
(e) anyone who, after this section took effect, is convicted of an offence and sentenced to more than 12 
months’ imprisonment without the option of a fine, either in the Republic, or outside the Republic if the con-
duct constituting the offence would have been an offence in the Republic, but no one may be regarded as 
having been sentenced until an appeal against the conviction or sentence has been determined, or until the 
time for an appeal has expired. A disqualification under this paragraph ends five years after the sentence 
has been completed. 

(2) A person who is not eligible to be a member of a provincial legislature in terms of subsection (1) (a) 
or (b) may be a candidate for the legislature, subject to any limits or conditions established by national legisla-
tion. 
(3) A person loses membership of a provincial legislature if that person— 

(a) ceases to be eligible; 
(b) is absent from the legislature without permission in circumstances for which the rules and orders of the 
legislature prescribe loss of membership; or. 
(c) ceases to be a member of the party that nominated that person as a member of the legislature. 

(4) Vacancies in a provincial legislature must be filled in terms of national legislation. 
107 Oath or affirmation 

Before members of a provincial legislature begin to perform their functions in the legislature, they must swear 
or affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2. 

108 Duration of provincial legislatures 
(1) A provincial legislature is elected for a term of five years. 
(2) If a provincial legislature is dissolved in terms of section 109, or when its term expires, the Premier of the 
province, by proclamation, must call and set dates for an election, which must be held within 90 days of the 
date the legislature was dissolved or its term expired. A proclamation calling and setting dates for an election 
may be issued before or after the expiry of the term of a provincial legislature. 
(3) If the result of an election of a provincial legislature is not declared within the period referred to in section 
190, or if an election is set aside by a court, the President, by proclamation, must call and set dates for another 
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election, which must be held within 90 days of the expiry of that period or of the date on which the election was 
set aside. 
(4) A provincial legislature remains competent to function from the time it is dissolved or its term expires, until 
the day before the first day of polling for the next legislature. 

109 Dissolution of provincial legislatures before expiry of term 
(1) The Premier of a province must dissolve the provincial legislature if— 

(a) the legislature has adopted a resolution to dissolve with a supporting vote of a majority of its members; 
and 
(b) three years have passed since the legislature was elected. 

(2) An Acting Premier must dissolve the provincial legislature if— 
(a) there is a vacancy in the office of Premier; and 
(b) the legislature fails to elect a new Premier within 30 days after the vacancy occurred. 

110 Sittings and recess periods 
(1) After an election, the first sitting of a provincial legislature must take place at a time and on a date deter-
mined by a judge designated by the Chief Justice, but not more than 14 days after the election result has been 
declared. A provincial legislature may determine the time and duration of its other sittings and its recess peri-
ods. 
(2) The Premier of a province may summon the provincial legislature to an extraordinary sitting at any time to 
conduct special business. 
(3) A provincial legislature may determine where it ordinarily will sit. 

111 Speakers and Deputy Speakers 
(1) At the first sitting after its election, or when necessary to fill a vacancy, a provincial legislature must elect a 
Speaker and a Deputy Speaker from among its members. 
(2) A judge designated by the Chief Justice must preside over the election of a Speaker. The Speaker presides 
over the election of a Deputy Speaker. 
(3) The procedure set out in Part A of Schedule 3 applies to the election of Speakers and Deputy Speakers. 
(4) A provincial legislature may remove its Speaker or Deputy Speaker from office by resolution. A majority of 
the members of the legislature must be present when the resolution is adopted. 
(5) In terms of its rules and orders, a provincial legislature may elect from among its members other presiding 
officers to assist the Speaker and the Deputy Speaker. 

112 Decisions 
(1) Except where the Constitution provides otherwise— 

(a) a majority of the members of a provincial legislature must be present before a vote may be taken on a 
Bill or an amendment to a Bill; 
(b) at least one third of the members must be present before a vote may be taken on any other question be-
fore the legislature; and 
(c) all questions before a provincial legislature are decided by a majority of the votes cast. 

(2) The member presiding at a meeting of a provincial legislature has no deliberative vote, but— 
(a) must cast a deciding vote when there is an equal number of votes on each side of a question; and 
(b) may cast a deliberative vote when a question must be decided with a supporting vote of at least two 
thirds of the members of the legislature. 

113 Permanent delegates’ rights in provincial legislatures 
A province’s permanent delegates to the National Council of Provinces may attend, and may speak in, their 
provincial legislature and its committees, but may not vote. The legislature may require a permanent delegate 
to attend the legislature or its committees. 

114 Powers of provincial legislatures 
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(1) In exercising its legislative power, a provincial legislature may— 
(a) consider, pass, amend or reject any Bill before the legislature; and 
(b) initiate or prepare legislation, except money Bills. 

(2) A provincial legislature must provide for mechanisms— 
(a) to ensure that all provincial executive organs of state in the province are accountable to it; and 
(b) to maintain oversight of— 

(i) the exercise of provincial executive authority in the province, including the implementation of legisla-
tion; and 
(ii) any provincial organ of state. 

115 Evidence or information before provincial legislatures 
A provincial legislature or any of its committees may— 

(a) summon any person to appear before it to give evidence on oath or affirmation, or to produce docu-
ments; 
(b) require any person or provincial institution to report to it; 
(c) compel, in terms of provincial legislation or the rules and orders, any person or institution to comply with 
a summons or requirement in terms of paragraph (a)or (b); and 
(d) receive petitions, representations or submissions from any interested persons or institutions. 

116 Internal arrangements, proceedings and procedures of provincial legislatures 
(1) A provincial legislature may— 

(a) determine and control its internal arrangements, proceedings and procedures; and 
(b) make rules and orders concerning its business, with due regard to representative and participatory de-
mocracy, accountability, transparency and public involvement. 

(2) The rules and orders of a provincial legislature must provide for— 
(a) the establishment, composition, powers, functions, procedures and duration of its committees; 
(b) the participation in the proceedings of the legislature and its committees of minority parties represented 
in the legislature, in a manner consistent with democracy; 
(c) financial and administrative assistance to each party represented in the legislature, in proportion to its 
representation, to enable the party and its leader to perform their functions in the legislature effectively; and 
(d) the recognition of the leader of the largest opposition party in the legislature, as the Leader of the Oppo-
sition. 

117 Privilege 
(1) Members of a provincial legislature and the province’s permanent delegates to the National Council of Prov-
inces— 

(a) have freedom of speech in the legislature and in its committees, subject to its rules and orders; and 
(b) are not liable to civil or criminal proceedings, arrest, imprisonment or damages for— 

(i) anything that they have said in, produced before or submitted to the legislature or any of its commit-
tees; or 
(ii) anything revealed as a result of anything that they have said in, produced before or submitted to the 
legislature or any of its committees. 

(2) Other privileges and immunities of a provincial legislature and its members may be prescribed by national 
legislation. 
(3) Salaries, allowances and benefits payable to members of a provincial legislature are a direct charge against 
the Provincial Revenue Fund. 

118 Public access to and involvement in provincial legislatures 
(1) A provincial legislature must— 
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(a) facilitate public involvement in the legislative and other processes of the legislature and its committees; 
and 
(b) conduct its business in an open manner, and hold its sittings, and those of its committees, in public, but 
reasonable measures may be taken— 

(i) to regulate public access, including access of the media, to the legislature and its committees; and 
(ii) to provide for the searching of any person and, where appropriate, the refusal of entry to, or the re-
moval of, any person. 

(2) A provincial legislature may not exclude the public, including the media, from a sitting of a committee unless 
it is reasonable and justifiable to do so in an open and democratic society. 

119 Introduction of Bills 
Only members of the Executive Council of a province or a committee or member of a provincial legislature may 
introduce a Bill in the legislature; but only the member of the Executive Council who is responsible for financial 
matters in the province may introduce a money Bill in the legislature. 

120 Money Bills 
(1) A Bill is a money Bill if it— 

(a) appropriates money; 
(b) imposes provincial taxes, levies, duties or surcharges; 
(c) abolishes or reduces, or grants exemptions from, any provincial taxes, levies, duties or surcharges; or 
(d) authorises direct charges against a Provincial Revenue Fund. 

(2) A money Bill may not deal with any other matter except— 
(a) a subordinate matter incidental to the appropriation of money; 
(b) the imposition, abolition or reduction of provincial taxes, levies, duties or surcharges; 
(c) the granting of exemption from provincial taxes, levies, duties or surcharges; or 
(d) the authorisation of direct charges against a Provincial Revenue Fund. 

(3) A provincial Act must provide for a procedure by which the province’s legislature may amend a money Bi11. 
121 Assent to Bills 

(1) The Premier of a province must either assent to and sign a Bill passed by the provincial legislature in terms 
of this Chapter or, if the Premier has reservations about the constitutionality of the Bill, refer it back to the legis-
lature for reconsideration. 
(2) If, after reconsideration, a Bill fully accommodates the Premier’s reservations, the Premier must assent to 
and sign the Bill; if not, the Premier must either— 

(a) assent to and sign the Bill; or 
(b) refer it to the Constitutional Court for a decision on its constitutionality. 

(3) If the Constitutional Court decides that the Bill is constitutional, the Premier must assent to and; sign it. 
122 Application by members to Constitutional Court 

(1) Members of a provincial legislature may apply to the Constitutional Court for an order declaring that all or 
part of a provincial Act is unconstitutional. 
(2) An application— 

(a) must be supported by at least 20 per cent of the members of the legislature; and 
(b) must be made within 30 days of the date on which the Premier assented to and signed the Act. 

(3) The Constitutional Court may order that all or part of an Act that is the subject of an application in terms of 
subsection (1) has no force until the Court has decided the application if— 

(a) the interests of justice require this; and 
(b) the application has a reasonable prospect of success. 
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(4) If an application is unsuccessful, and did not have a reasonable prospect of success, the Constitutional 
Court may order the applicants to pay costs. 

123 Publication of provincial Acts 
A Bill assented to and signed by the Premier of a province becomes a provincial Act, must be published 
promptly and takes effect when published or on a date determined in terms of the Act. 

124 Safekeeping of provincial Acts 
The signed copy of a provincial Act is conclusive evidence of the provisions of that Act and, after publication, 
must be entrusted to the Constitutional Court for safekeeping . 

Provincial Executives (ss 125–141) 
125 Executive authority of provinces 

(1) The executive authority of a province is vested in the Premier of that province. 
(2) The Premier exercises the executive authority, together with the other members of the Executive Council, 
by— 

(a) implementing provincial legislation in the province; 
(b) implementing all national legislation within the functional areas listed in Schedule 4 or 5 except where 
the Constitution or an Act of Parliament provides otherwise; 
(c) administering in the province, national legislation outside the functional areas listed in Schedules 4 and 
5, the administration of which has been assigned to the provincial executive in terms of an Act of Parlia-
ment; 
(d) developing and implementing provincial policy; 
(e) co-ordinating the functions of the provincial administration and its departments; 
(f) preparing and initiating provincial legislation; and 
(g) performing any other function assigned to the provincial executive in terms of the Constitution or an Act 
of Parliament. 

(3) A province has executive authority in terms of subsection (2) (b) only to the extent that the province has the 
administrative capacity to assume effective responsibility. The national government, by legislative and other 
measures, must assist provinces to develop the administrative capacity required for the effective exercise of 
their powers and performance of their functions referred to in subsection (2). 
(4) Any dispute concerning the administrative capacity of a province in regard to any function must be referred 
to the National Council of Provinces for resolution within 30 days of the date of the referral to the Council. 
(5) Subject to section 100, the implementation of provincial legislation in a province is an exclusive provincial 
executive power. 
(6) The provincial executive must act in accordance with— 

(a) the Constitution; and 
(b) the provincial constitution, if a constitution has been passed for the province. 

126 Assignment of functions 
A member of the Executive Council of a province may assign any power or function that is to be exercised or 
performed in terms of an Act of Parliament or a provincial Act, to a Municipal Council. An assignment— 

(a) must be in terms of an agreement between the relevant Executive Council member and the Municipal 
Council; 
(b) must be consistent with the Act in terms of which the relevant power or function is exercised or per-
formed; and 
(c) takes effect upon proclamation by the Premier. 

127 Powers and functions of Premiers 
(1) The Premier of a province has the powers and functions entrusted to that office by the Constitution and any 
legislation. 
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(2) The Premier of a province is responsible for— 
(a) assenting to and signing Bills; 
(b) referring a Bill back to the provincial legislature for reconsideration of the Bill’s constitutionality; 
(c) referring a Bill to the Constitutional Court for a decision on the Bill’s constitutionality; 
(d) summoning the legislature to an extraordinary sitting to conduct special business; 
(e) appointing commissions of inquiry; and 
(f) calling a referendum in the province in accordance with national legislation. 

128 Election of Premiers 
(1) At its first sitting after its election, and whenever necessary to fill a vacancy, a provincial legislature must 
elect a woman or a man from among its members to be the Premier of the province. 
(2) A judge designated by the Chief Justice must preside over the election of the Premier. The procedure set 
out in Part A of Schedule 3 applies to the election of the Premier. 
(3) An election to fill a vacancy in the office of Premier must be held at a time and on a date determined by the 
Chief Justice, but not later than 30 days after the vacancy occurs. 

129 Assumption of office by Premiers 
A Premier-elect must assume office within five days of being elected, by swearing or affirming faithfulness to 
the Republic and obedience to the Constitution, in accordance with Schedule 2. 

130 Term of office and removal of Premiers 
(1) A Premier’s term of office begins when the Premier assumes office and ends upon a vacancy occurring or 
when the person next elected Premier assumes office. 
(2) No person may hold office as Premier for more than two terms, but when a person is elected to fill a vacan-
cy in the office of Premier, the period between that election and the next election of a Premier is not regarded 
as a term. 
(3) The legislature of a province, by a resolution adopted with a supporting vote of at least two thirds of its 
members, may remove the Premier from office only on the grounds of— 

(a) a serious violation of the Constitution or the law; 
(b) serious misconduct; or 
(c) inability to perform the functions of office. 

(4) Anyone who has been removed from the office of Premier in terms of subsection (3) (a) or (b) may not re-
ceive any benefits of that office, and may not serve in any public office. 

131 Acting Premiers 
(1) When the Premier is absent or otherwise unable to fulfil the duties of the office of Premier, or during a va-
cancy in the office of Premier, an office-bearer in the order below acts as the Premier— 

(a) A member of the Executive Council designated by the Premier. 
(b) A member of the Executive Council designated by the other members of the Council. 
(c) The Speaker, until the legislature designates one of its other members. 

(2) An Acting Premier has the responsibilities, powers and functions of the Premier. 
(3) Before assuming the responsibilities, powers and functions of the Premier, the Acting Premier must swear 
or affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2. 

132 Executive Councils 
(1) The Executive Council of a province consists of the Premier, as head of the Council, and no fewer than five 
and no more than ten members appointed by the Premier from among the members of the provincial legisla-
ture. 
(2) The Premier of a province appoints the members of the Executive Council, assigns their powers and func-
tions, and may dismiss them. 
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133 Accountability and responsibilities 
(1) The members of the Executive Council of a province are responsible for the functions of the executive as-
signed to them by the Premier. 
(2) Members of the Executive Council of a province are accountable collectively and individually to the legisla-
ture for the exercise of their powers and the performance of their functions. 
(3) Members of the Executive Council of a province must— 

(a) act in accordance with the Constitution and, if a provincial constitution has been passed for the province, 
also that constitution; and 
(b) provide the legislature with full and regular reports concerning matters under their control. 

134 Continuation of Executive Councils after elections 
When an election of a provincial legislature is held, the Executive Council and its members remain competent 
to function until the person elected Premier by the next legislature assumes office. 

135 Oath or affirmation 
Before members of the Executive Council of a province begin to perform their functions, they must swear or 
affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2. 

136 Conduct of members of Executive Councils 
(1) Members of the Executive Council of a province must act in accordance with a code of ethics prescribed by 
national legislation. 
(2) Members of the Executive Council of a province may not— 

(a) undertake any other paid work; 
(b) act in any way that is inconsistent with their office, or expose themselves to any situation involving the 
risk of a conflict between their official responsibilities and private interests; or 
(c) use their position or any information entrusted to them, to enrich themselves or improperly benefit any 
other person. 

137 Transfer of functions 
The Premier by proclamation may transfer to a member of the Executive Council— 

(a) the administration of any legislation entrusted to another member; or 
(b) any power or function entrusted by legislation to another member. 

138 Temporary assignment of functions 
The Premier of a province may assign to a member of the Executive Council any power or function of another 
member who is absent from office or is unable to exercise that power or perform that function. 

139 Provincial intervention in local government 
(1) When a municipality cannot or does not fulfill an executive obligation in terms of the Constitution or legisla-
tion, the relevant provincial executive may intervene by taking any appropriate steps to ensure fulfillment of that 
obligation, including— 

(a) issuing a directive to the Municipal Council, describing the extent of the failure to fulfill its obligations and 
stating any steps required to meet its obligations; 
(b) assuming responsibility for the relevant obligation in that municipality to the extent necessary to— 

(i) maintain essential national standards or meet established minimum standards for the rendering of a 
service; 
(ii) prevent that Municipal Council from taking unreasonable action that is prejudicial to the interests of 
another municipality or to the province as a whole; or 
(iii) maintain economic unity; or 
(c) dissolving the Municipal Council and appointing an administrator until a newly elected Municipal 
Council has been declared elected, if exceptional circumstances warrant such a step. 

(2) If a provincial executive intervenes in a municipality in terms of subsection (1) (b)— 
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(a) it must submit a written notice of the intervention to— 
(i) the Cabinet member responsible for local government affairs; and 
(ii) the relevant provincial legislature and the National Council of Provinces, 

within 14 days after the intervention began; 
(b) the intervention must end if— 

(i) the Cabinet member responsible for local government affairs disapproves the intervention within 28 
days after the intervention began or by the end of that period has not approved the intervention; or 
(ii) the Council disapproves the intervention within 180 days after the intervention began or by the end of 
that period has not approved the intervention; and 

(c) the Council must, while the intervention continues, review the intervention regularly and may make any 
appropriate recommendations to the provincial executive. 

(3) If a Municipal Council is dissolved in terms of subsection (1) (c) 
(a) the provincial executive must immediately submit a written notice of the dissolution to— 

(i) the Cabinet member responsible for local government affairs; and 
(ii) the relevant provincial legislature and the National Council of Provinces; and 

(b) the dissolution takes effect 14 days from the date of receipt of the notice by the Council unless set aside 
by that Cabinet member or the Council before the expiry of those 14 days. 

(4) If a municipality cannot or does not fulfil an obligation in terms of the Constitution or legislation to approve a 
budget or any revenue-raising measures necessary to give effect to the budget, the relevant provincial execu-
tive must intervene by taking any appropriate steps to ensure that the budget or those revenue-raising 
measures are approved, including dissolving the Municipal Council and— 

(a) appointing an administrator until a newly elected Municipal Council has been declared elected; and 
(b) approving a temporary budget or revenue-raising measures to provide for the continued functioning of 
the municipality. 

(5) If a municipality, as a result of a crisis in its financial affairs, is in serious or persistent material breach of its 
obligations to provide basic services or to meet its financial commitments, or admits that it is unable to meet its 
obligations or financial commitments, the relevant provincial executive must 

(a) impose a recovery plan aimed at securing the municipality’s ability to meet its obligations to provide 
basic services or its financial commitments, which— 

(i) is to be prepared in accordance with national legislation; and 
(ii) binds the municipality in the exercise of its legislative and executive authority, but only to the extent 
necessary to solve the crisis in its financial affairs; and 

(b) dissolve the Municipal Council, if the municipality cannot or does not approve legislative measures, in-
cluding a budget or any revenue-raising measures, necessary to give effect to the recovery plan, and— 

(i) appoint an administrator until a newly elected Municipal Council has been declared elected; and 
(ii) approve a temporary budget or revenue-raising measures or any other measures giving effect to the 
recovery plan to provide for the continued functioning of the municipality; or 
(c) if the Municipal Council is not dissolved in terms of paragraph (b), assume responsibility for the im-
plementation of the recovery plan to the extent that the municipality cannot or does not otherwise imple-
ment the recovery plan. 

(6) If a provincial executive intervenes in a municipality in terms of subsection (4) or (5), it must submit a written 
notice of the intervention to— 

(a) the Cabinet member responsible for local government affairs; and 
(b) the relevant provincial legislature and the National Council of Provinces, within seven days after the in-
tervention began. 
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(7) If a provincial executive cannot or does not or does not adequately exercise the powers or perform the func-
tions referred to in subsection (4) or (5), the national executive must intervene in terms of subsection (4) or (5) 
in the stead of the relevant provincial executive. 
(8) National legislation may regulate the implementation of this section, including the processes established by 
this section. 

140 Executive decisions 
(1) A decision by the Premier of a province must be in writing if it— 

(a) is taken in terms of legislation; or 
(b) has legal consequences. 

(2) A written decision by the Premier must be countersigned by another Executive Council member if that deci-
sion concerns a function assigned to that other member. 
(3) Proclamations, regulations and other instruments of subordinate legislation of a province must be accessi-
ble to the public. 
(4) Provincial legislation may specify the manner in which, and the extent to which, instruments mentioned in 
subsection (3) must be— 

(a) tabled in the provincial legislature; and 
(b) approved by the provincial legislature. 

141 Motions of no confidence 
(1) If a provincial legislature, by a vote supported by a majority of its members, passes a motion of no confi-
dence in the province’s Executive Council excluding the Premier, the Premier must reconstitute the Council. 
(2) If a provincial legislature, by a vote supported by a majority of its members, passes a motion of no confi-
dence in the Premier, the Premier and the other members of the Executive Council must resign. 

Provincial Constitutions (ss 142–145) 
142 Adoption of provincial constitutions 

A provincial legislature may pass a constitution for the province or, where applicable, amend its constitution, if 
at least two thirds of its members vote in favour of the Bill. 

143 Contents of provincial constitutions 
(1) A provincial constitution, or constitutional amendment, must not be inconsistent with this Constitution, but 
may provide for— 

(a) provincial legislative or executive structures and procedures that differ from those provided for in this 
Chapter; or 
(b) the institution, role, authority and status of a traditional monarch, where applicable. 

(2) Provisions included in a provincial constitution or constitutional amendment in terms of para-
graph (a) or (b) of subsection (1)— 

(a) must comply with the values in section 1 and with Chapter 3; and 
(b) may not confer on the province any power or function that falls— 

(i) outside the area of provincial competence in terms of Schedules 4 and 5; or 
(ii) outside the powers and functions conferred on the province by other sections of the Constitution. 

144 Certification of provincial constitutions 
(1) If a provincial legislature has passed or amended a constitution, the Speaker of the legislature must submit 
the text of the constitution or constitutional amendment to the Constitutional Court for certification. 
(2) No text of a provincial constitution or constitutional amendment becomes law until the Constitutional Court 
has certified— 

(a) that the text has been passed in accordance with section 142; and 
(b) that the whole text complies with section 143. 
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145 Signing, publication and safekeeping of provincial constitutions 
(1) The Premier of a province must assent to and sign the text of a provincial constitution or constitutional 
amendment that has been certified by the Constitutional Court. 
(2) The text assented to and signed by the Premier must be published in the national Government Gazette and 
takes effect on publication or on a later date determined in terms of that constitution or amendment. 
(3) The signed text of a provincial constitution or constitutional amendment is conclusive evidence of its provi-
sions and, after publication, must be entrusted to the Constitutional Court for safekeeping. 

Conflicting Laws (ss 146–150) 
146 Conflicts between national and provincial legislation 

(1) This section applies to a conflict between national legislation and provincial legislation falling within a func-
tional area listed in Schedule 4. 
(2) National legislation that applies uniformly with regard to the country as a whole prevails over provincial leg-
islation if any of the following conditions is met— 

(a) The national legislation deals with a matter that cannot be regulated effectively by legislation enacted by 
the respective provinces individually. 
(b) The national legislation deals with a matter that, to be dealt with effectively, requires uniformity across 
the nation, and the national legislation provides that uniformity by establishing— 

(i) norms and standards; 
(ii) frameworks; or 
(iii) national policies. 

(c) The national legislation is necessary for— 
(i) the maintenance of national security; 
(ii) the maintenance of economic unity; 
(iii) the protection of the common market in respect of the mobility of goods, services, capital and labour; 
(iv) the promotion of economic activities across provincial boundaries; 
(v) the promotion of equal opportunity or equal access to government services; or 
(vi) the protection of the environment. 

(3) National legislation prevails over provincial legislation if the national legislation is aimed at preventing un-
reasonable action by a province that— 

(a) is prejudicial to the economic, health or security interests of another province or the country as a whole; 
or 
(b) impedes the implementation of national economic policy. 

(4) When there is a dispute concerning whether national legislation is necessary for a purpose set out in sub-
section (2) (c) and that dispute comes before a court for resolution, the court must have due regard to the ap-
proval or the rejection of the legislation by the National Council of Provinces. 
(5) Provincial legislation prevails over national legislation if subsection (2) or (3) does not apply. 
(6) A law made in terms of an Act of Parliament or a provincial Act can prevail only if that law has been ap-
proved by the National Council of Provinces. 
(7) If the National Council of Provinces does not reach a decision within 30 days of its first sitting after a law 
was referred to it, that law must be considered for all purposes to have been approved by the Council. 
(8) If the National Council of Provinces does not approve a law referred to in subsection (6), it must, within 30 
days of its decision, forward reasons for not approving the law to the authority that referred the law to it. 

147 Other conflicts 
(1) If there is a conflict between national legislation and a provision of a provincial constitution with regard to— 

(a) a matter concerning which this Constitution specifically requires or envisages the enactment of national 
legislation, the national legislation prevails over the affected provision of the provincial constitution; 
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(b) national legislative intervention in terms of section 44 (2), the national legislation prevails over the provi-
sion of the provincial constitution; or 
(c) a matter within a functional area listed in Schedule 4, section 146 applies as if the affected provision of 
the provincial constitution were provincial legislation referred to in that section. 

(2) National legislation referred to in section 44 (2) prevails over provincial legislation in respect of matters with-
in the functional areas listed in Schedule 5. 

148 Conflicts that cannot be resolved 
If a dispute concerning a conflict cannot be resolved by a court, the national legislation prevails over the pro-
vincial legislation or provincial constitution. 

149 Status of legislation that does not prevail 
A decision by a court that legislation prevails over other legislation does not invalidate that other legislation, but 
that other legislation becomes inoperative for as long as the conflict remains. 

150 Interpretation of conflicts 
When considering an apparent conflict between national and provincial legislation, or between national legisla-
tion and a provincial constitution, every court must prefer any reasonable interpretation of the legislation or 
constitution that avoids a conflict, over any alternative interpretation that results in a conflict. 

CHAPTER 7  
LOCAL GOVERNMENT (ss 151–164) 

151 Status of municipalities 
(1) The local sphere of government consists of municipalities, which must be established for the whole of the 
territory of the Republic. 
(2) The executive and legislative authority of a municipality is vested in its Municipal Council. 
(3) A municipality has the right to govern, on its own initiative, the local government affairs of its community, 
subject to national and provincial legislation, as provided for in the Constitution. 
(4) The national or a provincial government may not compromise or impede a municipality’s ability or right to 
exercise its powers or perform its functions. 

152 Objects of local government 
(1) The objects of local government are— 

(a) to provide democratic and accountable government for local communities; 
(b) to ensure the provision of services to communities in a sustainable manner; 
(c) to promote social and economic development; 
(d) to promote a safe and healthy environment; and 
(e) to encourage the involvement of communities and community organisations in the matters of local gov-
ernment. 

(2) A municipality must strive, within its financial and administrative capacity, to achieve the objects set out in 
subsection (1). 

153 Developmental duties of municipalities 
A municipality must— 

(a) structure and manage its administration and budgeting and planning processes to give priority to the 
basic needs of the community, and to promote the social and economic development of the community; and 
(b) participate in national and provincial development programmes. 

154 Municipalities in co-operative government 
(1) The national government and provincial governments, by legislative and other measures, must support and 
strengthen the capacity of municipalities to manage their own affairs, to exercise their powers and to perform 
their functions. 
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(2) Draft national or provincial legislation that affects the status, institutions, powers or functions of local gov-
ernment must be published for public comment before it is introduced in Parliament or a provincial legislature, 
in a manner that allows organised local government, municipalities and other interested persons an opportunity 
to make representations with regard to the draft legislation. 

155 Establishment of municipalities 
(1) There are the following categories of municipality— 

(a) Category A: A municipality that has exclusive municipal executive and legislative authority in its area. 
(b) Category B: A municipality that shares municipal executive and legislative authority in its area with a 
category C municipality within whose area it falls. 
(c) Category C: A municipality that has municipal executive and legislative authority in an area that includes 
more than one municipality. 

(2) National legislation must define the different types of municipality that may be established within each cate-
gory. 
(3) National legislation must— 

(a) establish the criteria for determining when an area should have a single category A municipality or when 
it should have municipalities of both category B and category C; 
(b) establish criteria and procedures for the determination of municipal boundaries by an independent au-
thority; and 
(c) subject to section 229, make provision for an appropriate division of powers and functions between mu-
nicipalities when an area has municipalities of both category B and category C. A division of powers and 
functions between a category B municipality and a category C municipality may differ from the division of 
powers and functions between another category B municipality and that category C municipality. 

(4) The legislation referred to in subsection (3) must take into account the need to provide municipal services in 
an equitable and sustainable manner. 
(5) Provincial legislation must determine the different types of municipality to be established in the province. 
(6) Each provincial government must establish municipalities in its province in a manner consistent with the 
legislation enacted in terms of subsections (2) and (3) and, by legislative or other measures, must— 

(a) provide for the monitoring and support of local government in the province; and 
(b) promote the development of local government capacity to enable municipalities to perform their func-
tions and manage their own affairs. 

(6A). . . . . .  
(7) The national government, subject to section 44, and the provincial governments have the legislative and 
executive authority to see to the effective performance by municipalities of their functions in respect of matters 
listed in Schedules 4 and 5, by regulating the exercise by municipalities of their executive authority referred to 
in section 156 (1). 

156 Powers and functions of municipalities 
(1) A municipality has executive authority in respect of, and has the right to administer— 

(a) the local government matters listed in Part B of Schedule 4 and Part B of Schedule 5; and 
(b) any other matter assigned to it by national or provincial legislation. 

(2) A municipality may make and administer by-laws for the effective administration of the matters which it has 
the right to administer. 
(3) Subject to section 151 (4), a by-law that conflicts with national or provincial legislation is invalid. If there is a 
conflict between a by-law and national or provincial legislation that is inoperative because of a conflict referred 
to in section 149, the by-law must be regarded as valid for as long as that legislation is inoperative. 
(4) The national government and provincial governments must assign to a municipality, by agreement and sub-
ject to any conditions, the administration of a matter listed in Part A of Schedule 4 or Part A of Schedule 5 
which necessarily relates to local government, if— 

(a) that matter would most effectively be administered locally; and 
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(b) the municipality has the capacity to administer it. 
(5) A municipality has the right to exercise any power concerning a matter reasonably necessary for, or inci-
dental to, the effective performance of its functions. 

157 Composition and election of Municipal Councils 
(1) A Municipal Council consists of— 

(a) members elected in accordance with subsections (2) and (3); or 
(b) if provided for by national legislation— 

(i) members appointed by other Municipal Councils to represent those other Councils; or 
(ii) both members elected in accordance with paragraph (a) and members appointed in accordance with 
subparagraph (i) of this paragraph. 

(2) The election of members to a Municipal Council as anticipated in subsection (1) (a) must be in accordance 
with national legislation, which must prescribe a system— 

(a) of proportional representation based on that municipality’s segment of the national common voters roll, 
and which provides for the election of members from lists of party candidates drawn up in a party’s order of 
preference; or 
(b) of proportional representation as described in paragraph (a) combined with a system of ward represen-
tation based on that municipality’s segment of the national common voters roll. 

(3) An electoral system in terms of subsection (2) must result, in general, in proportional representation. 
(4) (a) If the electoral system includes ward representation, the delimitation of wards must be done by an inde-
pendent authority appointed in terms of, and operating according to, procedures and criteria prescribed by na-
tional legislation. 

(b). . . . . . ,  
(5) A person may vote in a municipality only if that person is registered on that municipality’s segment of the 
national common voters roll. 
(6) The national legislation referred to in subsection (1) (b) must establish a system that allows for parties and 
interests reflected within the Municipal Council making the appointment, to be fairly represented in the Munici-
pal Council to which the appointment is made. 

158 Membership of Municipal Councils 
(1) Every citizen who is qualified to vote for a Municipal Council is eligible to be a member of that Council, ex-
cept— 

(a) anyone who is appointed by, or is in the service of, the municipality and receives remuneration for that 
appointment or service, and who has not been exempted from this disqualification in terms of national legis-
lation; 
(b) anyone who is appointed by, or is in the service of, the state in another sphere, and receives remunera-
tion for that appointment or service, and who has been disqualified from membership of a Municipal Council 
in terms of national legislation; 
(c) anyone who is disqualified from voting for the National Assembly or is disqualified in terms of section 
47(1) (c), (d) or (e) from being a member of the Assembly; 
(d) a member of the National Assembly, a delegate to the National Council of Provinces or a member of a 
provincial legislature; but this disqualification does not apply to a member of a Municipal Council represent-
ing local government in the National Council; or 
(e) a member of another Municipal Council; but this disqualification does not apply to a member of a Munic-
ipal Council representing that Council in another Municipal Council of a different category. 

(2) A person who is not eligible to be a member of a Municipal Council in terms of subsection 
(1) (a), (b), (d) or (e) may be a candidate for the Council, subject to any limits or conditions established by na-
tional legislation. 
(3) Vacancies in a Municipal Council must be filled in terms of national legislation. 

159 Terms of Municipal Councils 
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(1) The term of a Municipal Council may be no more than five years, as determined by national legislation. 
(2) If a Municipal Council is dissolved in terms of national legislation, or when its term expires, an election must 
be held within 90 days of the date that Council was dissolved or its term expired. 
(3) A Municipal Council, other than a Council that has been dissolved following an intervention in terms of sec-
tion 139, remains competent to function from the time it is dissolved or its term expires, until the newly elected 
Council has been declared elected. 

160 Internal procedures 
(1) A Municipal Council— 

(a) makes decisions concerning the exercise of all the powers and the performance of all the functions of 
the municipality; 
(b) must elect its chairperson; 
(c) may elect an executive committee and other committees, subject to national legislation; and 
(d) may employ personnel that are necessary for the effective performance of its functions. 

(2) The following functions may not be delegated by a Municipal Council— 
(a) The passing of by-laws; 
(b) the approval of budgets; 
(c) the imposition of rates and other taxes, levies and duties; and 
(d) the raising of loans. 

(3) (a) A majority of the members of a Municipal Council must be present before a vote may be taken on any 
matter. 

(b) All questions concerning matters mentioned in subsection (2) are determined by a decision taken by a 
Municipal Council with a supporting vote of a majority of its members. 
(c) All other questions before a Municipal Council are decided by a majority of the votes cast. 

(4) No by-law may be passed by a Municipal Council unless— 
(a) all the members of the Council have been given reasonable notice; and 
(b) the proposed by-law has been published for public comment. 

(5) National legislation may provide criteria for determining— 
(a) the size of a Municipal Council; 
(b) whether Municipal Councils may elect an executive committee or any other committee; or 
(c) the size of the executive committee or any other committee of a Municipal Council. 

(6) A Municipal Council may make by-laws which prescribe rules and orders for— 
(a) its internal arrangements; 
(b) its business and proceedings; and 
(c) the establishment, composition, procedures, powers and functions of its committees. 

(7) A Municipal Council must conduct its business in an open manner, and may close its sittings, or those of its 
committees, only when it is reasonable to do so having regard to the nature of the business being transacted. 
(8) Members of a Municipal Council are entitled to participate in its proceedings and those of its committees in 
a manner that— 

(a) allows parties and interests reflected within the Council to be fairly represented; 
(b) is consistent with democracy; and 
(c) may be regulated by national legislation. 

161 Privilege 
Provincial legislation within the framework of national legislation may provide for privileges and immunities of 
Municipal Councils and their members. 
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162 Publication of municipal by-laws 
(1) A municipal by-law may be enforced only after it has been published in the official gazette of the relevant 
province. 
(2) A provincial official gazette must publish a municipal by-law upon request by the municipality. 
(3) Municipal by-laws must be accessible to the public. 

163 Organised local government 
An Act of Parliament enacted in accordance with the procedure established by section 76 must— 

(a) provide for the recognition of national and provincial organisations representing municipalities; and 
(b) determine procedures by which local government may— 

(i) consult with the national or a provincial government; 
(ii) designate representatives to participate in the National Council of Provinces; and 
(iii) participate in the process prescribed in the national legislation envisaged in section 221 (1) (c). 

164 Other matters 
Any matter concerning local government not dealt with in the Constitution may be prescribed by national legis-
lation or by provincial legislation within the framework of national legislation. 

CHAPTER 8  
COURTS AND ADMINISTRATION OF JUSTICE (ss 165–180) 

165 Judicial authority 
(1) The judicial authority of the Republic is vested in the courts. 
(2) The courts are independent and subject only to the Constitution and the law, which they must apply impar-
tially and without fear, favour or prejudice. 
(3) No person or organ of state may interfere with the functioning of the courts. 
(4) Organs of state, through legislative and other measures, must assist and protect the courts to ensure the 
independence, impartiality, dignity, accessibility and effectiveness of the courts. 
(5) An order or decision issued by a court binds all persons to whom and organs of state to which it applies. 
(6) The Chief Justice is the head of the judiciary and exercises responsibility over the establishment and moni-
toring of norms and standards for the exercise of the judicial functions of all courts. 

166 Judicial system 
The courts are— 

(a) the Constitutional Court; 
(b) the Supreme Court of Appeal; 
(c) the High Court of South Africa, and any high court of appeal that may be established by an Act of Par-
liament to hear appeals from any court of a status similar to the High Court of South Africa;; 
(d) the Magistrates’ Courts; and 
(e) any other court established or recognised in terms of an Act of Parliament, including any court of a sta-
tus similar to either the High Court of South Africa or the Magistrates’ Courts. 

167 Constitutional Court 
(1) The Constitutional Court consists of the Chief Justice of South Africa, the Deputy Chief Justice and nine 
other judges. 
(2) A matter before the Constitutional Court must be heard by at least eight judges. 
(3) The Constitutional Court— 

(a) is the highest court of the Republic; and 
(b) may decide  

(i) constitutional matters; and 
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(ii) any other matter, if the Constitutional Court grants leave to appeal on the grounds that the 
matter raise4s an arbuable point of law of general public importance which ought to be considered by that 
Court; and 
(c) makes the final decision whether a matter is within its jurisdiction. 

(4) Only the constitutional Court may— 
(a) decide disputes between organs of state in the national or provincial sphere concerning the constitution-
al status, powers or functions of any of those organs of state; 
(b) decide on the constitutionality of any parliamentary or provincial Bill, but may do so only in the circum-
stances anticipated in section 79 or 121; 
(c) decide applications envisaged in section 80 or 122; 
(d) decide on the constitutionality of any amendment to the Constitution; 
(e) decide that Parliament or the President has failed to fulfil a constitutional obligation; or 
(f) certify a provincial constitution in terms of section 144. 

(5) The Constitutional Court makes the final decision whether an Act of Parliament, a provincial Act or conduct 
of the President is constitutional, and must confirm any order of invalidity made by the Supreme Court of Ap-
peal, the High Court of South Africa, or a court of similar status, before that order has any force. 
(6) National legislation or the rules of the Constitutional Court must allow a person, when it is in the interests of 
justice and with leave of the Constitutional Court— 

(a) to bring a matter directly to the Constitutional Court; or 
(b) to appeal directly to the Constitutional Court from any other court. 

(7) A constitutional matter includes any issue involving the interpretation, protection or enforcement of the Con-
stitution. 

168 Supreme Court of Appeal 
(1) The Supreme Court of Appeal consists of a President, a Deputy President and the number of judges of ap-
peal determined in terms an Act of Parliament. 
(2) A matter before the Supreme Court of Appeal must be decided by the number of judges determined in 
terms of an Act of Parliament. 
(3) (a) The Supreme Court of Appeal may decide appeals in any matter arising from the High Court of South 
Africa or a court of status similar to the High Court of South Africa, except in respect of labour or competition 
matters to such extent as may be determined by an Act of Parliament. 

 (b) The Supreme Court of Appeal may decide only— 
 (i) appeals; 
 (ii) issues connected with appeals; and 

(iii) any other matter that may be referred to it in circumstances defined by an Act of Parliament. 
169 High Court of South Africa 

 (1)  The High Court of South Africa may decide- 
 (a)  any constitutional matter except a matter that- 

 (i) the Constitutional Court has agreed to hear directly in terms of section 167(6)(a); or 
(ii) is assigned by an Act of Parliament to another court of a status similar to the High Court of 

South Africa; and 
(b)  any other matter not assigned to another court by an Act of Parliament.  

 (2) The High Court of South Africa consists of the Divisions determined by an Act of Parliament, which Act 
must provide for- 

 (a)  the establishing of Divisions, with one or more seats in a Division; and 
 (b)  the assigning of jurisdiction to a Division or a seat within a Division.  

 (3)  Each Division of the High Court of South Africa- 
(a)  has a Judge President;  
 (b)  may have one or more Deputy Judges President; and 
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(c)  has the number of other judges determined in terms of national legislation.  

 
170.  Other Courts 

All courts other than those referred to in sections 167, 168 and 169 may decide any matter determined by 
an Act of Parliament, but a court of a status lower than the High Court of South Africa may not enquire 
into or rule on the constitutionality of any legislation or any conduct of the President. 

171 Court procedures 
All courts function in terms of national legislation, and their rules and procedures must be provided for in 
terms of national legislation. 

172 Powers of courts in constitutional matters 
(1) When deciding a constitutional matter within its power, a court— 

(a) must declare that any law or conduct that is inconsistent with the Constitution is invalid to the ex-
tent of its inconsistency; and 
(b) may make any order that is just and equitable, including— 

(i) an order limiting the retrospective effect of the declaration of invalidity; and 
(ii) an order suspending the declaration of invalidity for any period and on any conditions, to allow 
the competent authority to correct the defect. 

(2) (a) The Supreme Court of Appeal, the High Court of South Africa or a court of similar status may make 
an order concerning the constitutional validity of an Act of Parliament, a provincial Act or any conduct of 
the President, but an order of constitutional invalidity has no force unless it is confirmed by the Constitu-
tional Court. 

(b) A court which makes an order of constitutional invalidity may grant a temporary interdict or other 
temporary relief to a party, or may adjourn the proceedings, pending a decision of the Constitutional 
Court on the validity of that Act or conduct. 
(c) National legislation must provide for the referral of an order of constitutional invalidity to the Consti-
tutional Court. 
(d) Any person or organ of state with a sufficient interest may appeal, or apply, directly to the Constitu-
tional Court to confirm or vary an order of constitutional invalidity by a court in terms of this subsection. 

173 Inherent power 
The Constitutional Court, the Supreme Court of Appeal and the High Court of South Africa each has the 
inherent power to protect and regulate their own process, and to develop the common law, taking into 
account the interests of justice. 

174 Appointment of judicial officers 
(1) Any appropriately qualified woman or man who is a fit and proper person may be appointed as a judi-
cial officer. Any person to be appointed to the Constitutional Court must also be a South African citizen. 
(2) The need for the judiciary to reflect broadly the racial and gender composition of South Africa must be 
considered when judicial officers are appointed. 
(3) The President as head of the national executive, after consulting the Judicial Service Commission and 
the leader of parties represented in the National Assembly, appoints the Chief Justice and the Deputy 
Chief Justice and, after consulting the Judicial Service Commission, appoints the President and Deputy 
President of the Supreme Court of Appea1. 
(4) The other judges of the Constitutional Court are appointed by the President, as head of the national 
executive, after consulting the Chief Justice and the leaders of parties represented in the National As-
sembly, in accordance with the following procedure— 

(a) The Judicial Service Commission must prepare a list of nominees with three names more than the 
number of appointments to be made, and submit the list to the President. 
(b) The President may make appointments from the list, and must advise the Judicial Service Com-
mission, with reasons, if any of the nominees are unacceptable and any appointment remains to be 
made. 
(c) The Judicial Service Commission must supplement the list with further nominees and the President 
must make the remaining appointments from the supplemented list. 
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(5) At all times, at least four members of the Constitutiona l Court must be persons who were judges at 
the time they were appointed to the Constitutional Court. 
(6) The President must appoint the judges of all other courts on the advice of the Judicial Service Com-
mission. 
(7) Other judicial officers must be appointed in terms of an Act of Parliament which must ensure that the 
appointment, promotion, transfer or dismissal of, or disciplinary steps against, these judicial officers take 
place without favour or prejudice. 
(8) Before judicial officers begin to perform their functions, they must take an oath or affirm, in accordance 
with Schedule 2, that they will uphold and protect the Constitution. 

175 Acting judges 
(1) The President may appoint a woman or man to serve as an acting Deputy Chief Justice or judge of the 
Constitutional Court if there is a vacancy in any of those offices, or if the person holding such an office is 
absent. The appointment must be made on the recommendation of the Cabinet member responsible for 
the administration of justice acting with the concurrence of the Chief Justice, and an appointment as act-
ing Deputy Chief Justice must be made from the ranks of the judges who had been appointed to the Con-
stitutional Court in terms of section 174(4).  
 (2) The Cabinet member responsible for the administration of justice must appoint acting judges to other 
courts after consulting the senior judge of the court on which the acting judge will serve.  

 
176 Terms of office and remuneration 

(1) A Constitutional Court judge holds office for a non-renewable term of 12 years, or until he or she at-
tains the age of 70, whichever occurs first, except where an Act of Parliament extends the term of office 
of a Constitutional Court judge. 
(2) Other judges hold office until they are discharged from active service in terms of an Act of Parliament. 
(3) The salaries, allowances and benefits of judges may not be reduced. 

177 Removal 
(1) A judge may be removed from office only if— 

(a) the Judicial Service Commission funds that the judge suffers from an incapacity, is grossly incom-
petent or is guilty of gross misconduct; and 
(b) the National Assembly calls for that judge to be removed, by a resolution adopted with a supporting 
vote of at least two thirds of its members. 

(2) The President must remove a judge from office upon adoption of a resolution calling for that judge to 
be removed. 
(3) The President, on the advice of the Judicial Service Commission, may suspend a judge who is the 
subject of a procedure in terms of subsection (1). 

178 Judicial Service Commission 
(1) There is a Judicial Service Commission consisting of— 

(a) the Chief Justice, who presides at meetings of the Commission; 
(b) the President of the Supreme Court of Appeal; 
(c) one Judge President designated by the Judges President; 
(d) the Cabinet member responsible for the administration of justice, or an alternate designated by that 
Cabinet member; 
(e) two practising advocates nominated from within the advocates’ profession to represent the profes-
sion as a whole, and appointed by the President; 
(f) two practising attorneys nominated from within the attorneys’ profession to represent the profession 
as a whole, and appointed by the President; 
(g) one teacher of law designated by teachers of law at South African universities; 
(h) six persons designated by the National Assembly from among its members, at least three of whom 
must be members of opposition parties represented in the Assembly; 
(i) four permanent delegates to the National Council of Provinces designated together by the Council 
with a supporting vote of at least six provinces; 
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(j) four persons designated by the President as head of the national executive, after consulting the 
leaders of all the parties in the National Assembly; and 
(k) when considering matters relating to a specific Division of the High Court of South Africa, the Judge 
President of that Division and the Premier of the province concerned, or an alternate designated by 
each of them. 

(2) If the number of persons nominated from within the advocates’ or attorneys’ profession in terms of 
subsection (1) (e) or (f) equals the number of vacancies to be filled, the President must appoint them. If 
the number of persons nominated exceeds the number of vacancies to be filled, the President, after con-
sulting the relevant profession, must appoint sufficient of the nominees to fill the vacancies, taking into 
account the need to ensure that those appointed represent the profession as a whole. 
(3) Members of the Commission designated by the National Council of Provinces serve until they are re-
placed together, or until any vacancy occurs in their number. Other members who were designated or 
nominated to the Commission serve until they are replaced by those who designated or nominated them. 
(4) The Judicial Service Commission has the powers and functions assigned to it in the Constitution and 
national legislation. 
(5) The Judicial Service Commission may advise the national government on any matter relating to the 
judiciary or the administration of justice, but when it considers any matter except the appointment of a 
judge, it must sit without the members designated in terms of subsection (1) (h) and (i). 
(6) The Judicial Service Commission may determine its own procedure, but decisions of the Commission 
must be supported by a majority of its members. 
(7) If the Chief Justice or the President of the Supreme Court of Appeal is temporarily unable to serve on 
the Commission, the Deputy Chief Justice or the Deputy President of the Supreme Court of Appeal, as 
the case may be, acts as his or her alternate on the Commission. 
(8) The President and the persons who appoint, nominate or designate the members of the Commission 
in terms of subsection (1) (c), (e), (f) and (g), may, in the same manner appoint, nominate or designate an 
alternate for each of those members, to serve on the Commission whenever the member concerned is 
temporarily unable to do so by reason of his or her incapacity or absence from the Republic or for any 
other sufficient reason. 

179 Prosecuting authority 
(1) There is a single national prosecuting authority in the Republic, structured in terms of an Act of Par-
liament, and consisting of— 

(a) a National Director of Public Prosecutions, who is the head of the prosecuting authority, and is ap-
pointed by the President, as head of the national executive; and 
(b) Directors of Public Prosecutions and prosecutors as determined by an Act of Parliament. 

(2) The prosecuting authority has the power to institute criminal proceedings on behalf of the state, and to 
carry out any necessary functions incidental to instituting criminal proceedings. 
(3) National legislation must ensure that the Directors of Public Prosecutions— 

(a) are appropriately qualified; and 
(b) are responsible for prosecutions in specific jurisdictions, subject to subsection (5). 

(4) National legislation must ensure that the prosecuting authority exercises its functions without fear, fa-
vour or prejudice. 
(5) The National Director of Public Prosecutions— 

(a) must determine, with the concurrence of the Cabinet member responsible for the administration of 
justice, and after consulting the Directors of Public Prosecutions, prosecution policy, which must be 
observed in the prosecution process; 
(b) must issue policy directives which must be observed in the prosecution process; 
(c) may intervene in the prosecution process when policy directives are not complied with; and 
(d) may review a decision to prosecute or not to prosecute, after consulting the relevant Director of 
Public Prosecutions and after taking representations within a period specified by the National Director 
of Public Prosecutions, from the following— 

(i) The accused person. 
(ii) The complainant. 
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(iii) Any other person or party whom the National Director considers to be relevant. 
(6) The Cabinet member responsible for the administration of justice must exercise final responsibility 
over the prosecuting authority. 
(7) All other matters concerning the prosecuting authority must be determined by national legislation. 

180 Other matters concerning administration of justice 
National legislation may provide for any matter concerning the administration of justice that is not dealt 
with in the Constitution, including— 

(a) training programmes for judicial officers; 
(b) procedures for dealing with complaints about judicial officers; and (c) the participation of people 
other than judicial officers in court decisions. 

CHAPTER 9  
STATE INSTITUTIONS SUPPORTING CONSTITUTIONAL DEMOCRACY (ss 181–194) 

181 Establishment and governing principles 
(1) The following state institutions strengthen constitutional democracy in the Republic— 

(a) The Public Protector. 
(b) The South African Human Rights Commission. 
(c) The Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguis-
tic Communities. 
(d) The Commission for Gender Equality. 
(e) The Auditor-General. 
(f) The Electoral Commission. 

(2) These institutions are independent, and subject only to the Constitution and the law, and they must be 
impartial and must exercise their powers and perform their functions without fear, favour or prejudice. 
(3) Other organs of state, through legislative and other measures, must assist and protect these institu-
tions to ensure the independence, impartiality, dignity and effectiveness of these institutions. 
(4) No person or organ of state may interfere with the functioning of these institutions. 
(5) These institutions are accountable to the National Assembly, and must report on their activities and 
the performance of their functions to the Assembly at least once a year. 

Public Protector (ss 182–183) 
182 Functions of Public Protector 

(1) The Public Protector has the power, as regulated by national legislation— 
(a) to investigate any conduct in state affairs, or in the public administration in any sphere of govern-
ment, that is alleged or suspected to be improper or to result in any impropriety or prejudice; 
(b) to report on that conduct; and 
(c) to take appropriate remedial action. 

(2) The Public Protector has the additional powers and functions prescribed by national legislation. 
(3) The Public Protector may not investigate court decisions. 
(4) The Public Protector must be accessible to all persons and communities. 
(5) An report issued by the Public Protector must be open to the public unless exceptional circumstances, 
to be determined in terms of national legislation, require that a report be kept confidential. 

183 Tenure 
The Public Protector is appointed for a non-renewable period of seven years. 

South African Human Rights Commission (s 184) 
184 Functions of South African Human Rights Commission 

(1) The South African Human Rights Commission must— 
(a) promote respect for human rights and a culture of human rights; 
(b) promote the protection, development and attainment of human rights; and 
(c) monitor and assess the observance of human rights in the Republic. 
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(2) The South African Human Rights Commission has the powers, as regulated by national legislation, 
necessary to perform its functions, including the power— 

(a) to investigate and to report on the observance of human rights; 
(b) to take steps to secure appropriate redress where human rights have been violated; 
(c) to carry out research; and 
(d) to educate. 

(3) Each year, the South African Human Rights Commission must require relevant organs of state to pro-
vide the Commission with information on the measures that they have taken towards the realisation of the 
rights in the Bill of Rights concerning housing, health care, food, water, social security, education and the 
environment. 
(4) The South African Human Rights Commission has the additional powers and functions prescribed by 
national legislation. 
Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Commu-

nities (ss 185–186) 
185 Functions of Commission 

(1) The primary objects of the Commission for the Promotion and Protection of the Rights of Cultural, Re-
ligious and Linguistic Communities are— 

(a) to promote respect for the rights of cultural, religious and linguistic communities; 
(b) to promote and develop peace, friendship, humanity, tolerance and national unity among cultural, 
religious and linguistic communities, on the basis of equality, non-discrimination and free association; 
and 
(c) to recommend the establishment or recognition, in accordance with national legislation, of a cultural 
or other council or councils for a community or communities in South Africa. 

(2) The Commission has the power, as regulated by national legislation, necessary to achieve its primary 
objects, including the power to monitor, investigate, research, educate, lobby, advise and report on issues 
concerning the rights of cultural, religious and linguistic communities. 
(3) The Commission may report any matter which falls within its powers and functions to the South Afri-
can Human Rights Commission for investigation. 
(4) The Commission has the additional powers and functions prescribed by national legislation. 

186 Composition of Commission 
(1) The number of members of the Commission for the Promotion and Protection of the Rights of Cultural, 
Religious and Linguistic Communities and their appointment and terms of office must be prescribed by 
national legislation. 
(2) The composition of the Commission must— 

(a) be broadly representative of the main cultural, religious and linguistic communities in South Africa; 
and 
(b) broadly reflect the gender composition of South Africa. 

Commission for Gender Equality (s 187) 
187 Functions of Commission for Gender Equality 

(1) The Commission for Gender Equality must promote respect for gender equality and the protection, 
development and attainment of gender equality. 
(2) The Commission for Gender Equality has the power, as regulated by national legislation, necessary to 
perform its functions, including the power to monitor, investigate, research, educate, lobby, advise and 
report on issues concerning gender equality. 
(3) The Commission for Gender Equality has the additional powers and functions prescribed by national 
legislation. 

Auditor-General (ss 188–189) 
188 Functions of Auditor-General 

(1) The Auditor-General must audit and report on the accounts, financial statements and financial man-
agement of— 

(a) all national and provincial state departments and administrations; 
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(b) all municipalities; and 
(c) any other institution or accounting entity required by national or provincial legislation to be audited 
by the Auditor-General. 

(2) In addition to the duties prescribed in subsection (1), and subject to any legislation, the Auditor-
General may audit and report on the accounts, financial statements and financial management of— 

(a) any institution funded from the National Revenue Fund or a Provincial Revenue Fund or by a mu-
nicipality; or 
(b) any institution that is authorised in terms of any law to receive money for a public purpose. 

(3) The Auditor-General must submit audit reports to any legislature that has a direct interest in the audit, 
and to any other authority prescribed by national legislation. All reports must be made public. 
(4) The Auditor-General has the additional powers and functions prescribed by national legislation. 

189 Tenure 
The Auditor-General must be appointed for a fixed, non-renewable term of between five and ten years. 

Electoral Commission (ss 190–191) 
190 Functions of Electoral Commission 

(1) The Electoral Commission must— 
(a) manage elections of national, provincial and municipal legislative bodies in accordance with na-
tional legislation; 
(b) ensure that those elections are free and fair; and 
(c) declare the results of those elections within a period that must be prescribed by national legislation 
and that is as short as reasonably possible. 

(2) The Electoral Commission has the additional powers and functions prescribed by national legislation. 
191 Composition of Electoral Commission 

The Electoral Commission must be composed of at least three persons. The number of members and 
their terms of office must be prescribed by national legislation. 

Independent Authority to Regulate Broadcasting (s 192) 
192 Broadcasting Authority 

National legislation must establish an independent authority to regulate broadcasting in the public inter-
est, and to ensure fairness and a diversity of views broadly representing South African society. 

General Provisions (ss 193–194) 
193 Appointments 

(1) The Public Protector and the members of any Commission established by this Chapter must be wom-
en or men who— 

(a) are South African citizens; 
(b) are fit and proper persons to hold the particular office; and 
(c) comply with any other requirements prescribed by national legislation. 

(2) The need for a Commission established by this Chapter to reflect broadly the race and gender com-
position of South Africa must be considered when members are appointed. 
(3) The Auditor-General must be a woman or a man who is a South African citizen and a fit and proper 
person to hold that office. Specialised knowledge of, or experience in, auditing, state finances and public 
administration must be given due regard in appointing the Auditor-General. 
(4) The President, on the recommendation of the National Assembly, must appoint the Public Protector, 
the Auditor-General and the members of— 

(a) the South African Human Rights Commission; 
(b) the Commission for Gender Equality; and 
(c) the Electoral Commission. 

(5) The National Assembly must recommend persons— 
(a) nominated by a committee of the Assembly proportionally composed of members of all parties rep-
resented in the Assembly; and 
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(b) approved by the Assembly by a resolution adopted with a supporting vote— 
(i) of at least 60 per cent of the members of the Assembly, if the recommendation concerns the ap-
pointment of the Public Protector or the Auditor-General; or 
(ii) of a majority of the members of the Assembly, if the recommendation concerns the appointment 
of a member of a Commission. 

(6) The involvement of civil society in the recommendation process may be provided for as envisaged in 
section 59 (1) (a). 

194 Removal from office 
(1) The Public Protector, the Auditor-General or a member of a Commission established by this Chapter 
may be removed from office only on— 

(a) the ground of misconduct, incapacity or incompetence; 
(b) a finding to that effect by a committee of the National Assembly; and 
(c) the adoption by the Assembly of a resolution calling for that person’s removal from office 

(2) A resolution of the National Assembly concerning the removal from office of— 
(a) the Public Protector or the Auditor-General must be adopted with a supporting vote of at least two 
thirds of the members of the Assembly; or 
(b) a member of a Commission must be adopted with a supporting vote of a majority of the members 
of the Assembly. 

(3) The President— 
(a) may suspend a person from office at any time after the start of the proceedings of a committee of 
the National Assembly for the removal of that person; and 
(b) must remove a person from office upon adoption by the Assembly of the resolution calling for that 
person’s removal. 

CHAPTER 10  
PUBLIC ADMINISTRATION (ss 195–197) 

195 Basic values and principles governing public administration 
(1) Public administration must be governed by the democratic values and principles enshrined in the 
Constitution, including the following principles— 

(a) A high standard of professional ethics must be promoted and maintained. 
(b) Efficient, economic and effective use of resources must be promoted. 
(c) Public administration must be development-oriented. 
(d) Services must be provided impartially, fairly, equitably and without bias. 
(e) People’s needs must be responded to, and the public must be encouraged to participate in policy-
making. 
(f) Public administration must be accountable. 
(g) Transparency must be fostered by providing the public with timely, accessible and accurate infor-
mation. 
(h) Good human-resource management and career-development practices, to maximise human poten-
tial, must be cultivated. 
(i) Public administration must be broadly representative of the South African people, with employment 
and personnel management practices based on ability, objectivity, fairness, and the need to redress 
the imbalances of the past to achieve broad representation. 

(2) The above principles apply to— 
(a) administration in every sphere of government; 
(b) organs of state; and 
(c) public enterprises. 

(3) National legislation must ensure the promotion of the values and principles listed in subsection (1). 
(4) The appointment in public administration of a number of persons on policy considerations is not pre-
cluded, but national legislation must regulate these appointments in the public service. 
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(5) Legislation regulating public administration may differentiate between different sectors, administrations 
or institutions. 
(6) The nature and functions of different sectors, administrations or institutions of public administration are 
relevant factors to be taken into account in legislation regulating public administration. 

196 Public Service Commission 
(1) There is a single Public Service Commission for the Republic. 
(2) The Commission is independent and must be impartial, and must exercise its powers and perform its 
functions without fear, favour or prejudice in the interest of the maintenance of effective and efficient pub-
lic administration and a high standard of professional ethics in the public service. The Commission must 
be regulated by national legislation. 
(3) Other organs of state, through legislative and other measures, must assist and protect the Commis-
sion to ensure the independence, impartiality, dignity and effectiveness of the Commission. No person or 
organ of state may interfere with the functioning of the Commission. 
(4) The powers and functions of the Commission are— 

(a) to promote the values and principles set out in section 195, throughout the public service; 
(b) to investigate, monitor and evaluate the organisation and administration, and the personnel prac-
tices, of the public service; 
(c) to propose measures to ensure effective and efficient performance within the public service; 
(d) to give directions aimed at ensuring that personnel procedures relating to recruitment, transfers, 
promotions and dismissals comply with the values and principles set out in section 195; 
(e) to report in respect of its activities and the performance of its functions, including any finding it may 
make and directions and advice it may give, and to provide an evaluation of the extent to which the 
values and principles set out in section 195 are complied with; and 
(f) either of its own accord or on receipt of any complaint— 

(i) to investigate and evaluate the application of personnel and public administration practices, and 
to report to the relevant executive authority and legislature; 
(ii) to investigate grievances of employees in the public service concerning official acts or omis-
sions, and recommend appropriate remedies; 
(iii) to monitor and investigate adherence to applicable procedures in the public service; and 
(iv) to advise national and provincial organs of state regarding personnel practices in the public 
service, including those relating to the recruitment, appointment, transfer, discharge and other as-
pects of the careers of employees in the public service. 

(g) to exercise or perform the additional powers or functions prescribed by an Act of Parliament. 
(5) The Commission is accountable to the National Assembly. 
(6) The Commission must report at least once a year in terms of subsection (4)(e) 

(a) to the National Assembly; and 
(b) in respect of its activities in a province, to the legislature of that province. 

(7) The Commission has the following 14 commissioners appointed by the President— 
(a) Five commissioners approved by the National Assembly in accordance with subsection (8) (a); and 
(b) one commissioner for each province nominated by the Premier of the province in accordance with 
subsection (8) (b). 

(8) (a) A commissioner appointed in terms of subsection (7) (a) must be— 
(i) recommended by a committee of the National Assembly that is proportionally composed of 
members of all parties represented in the Assembly; and 
(ii) approved by the Assembly by a resolution adopted with a supporting vote of a majority of its 
members. 

(b) A commissioner nominated by the Premier of a province must be— 
(i) recommended by a committee of the provincial legislature that is proportionally composed of 
members of all parties represented in the legislature; and 
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(ii) approved by the legislature by a resolution adopted with a supporting vote of a majority of its 
members. 

(9) An Act of Parliament must regulate the procedure for the appointment of commissioners. 
(10) A commissioner is appointed for a term of five years, which is renewable for one additional term only, 
and must be a woman or a man who is— 

(a) a South African citizen; and 
(b) a fit and proper person with knowledge of, or experience in, administration, management or the 
provision of public services. 

(11) A commissioner may be removed from office only on— 
(a) the ground of misconduct, incapacity or incompetence; 
(b) a finding to that effect by a committee of the National Assembly or, in the case of a commissioner 
nominated by the Premier of a province, by a committee of the legislature of that province; and 
(c) the adoption by the Assembly or the provincial legislature concerned, of a resolution with a support-
ing vote of a majority of its members calling for the commissioner’s removal from office. 

(12) The President must remove the relevant commissioner from office upon— 
(a) the adoption by the Assembly of a resolution calling for that commissioner’s removal; or 
(b) written notification by the Premier that the provincial legislature has adopted a resolution calling for 
that commissioner’s removal. 

(13) Commissioners referred to in subsection (7) (b) may exercise the powers and perform the functions 
of the Commission in their provinces as prescribed by national legislation. 

197 Public Service 
(1) Within public administration there is a public service for the Republic, which must function, and be 
structured, in terms of national legislation, and which must loyally execute the lawful policies of the gov-
ernment of the day. 
(2) The terms and conditions of employment in the public service must be regulated by national legisla-
tion. Employees are entitled to a fair pension as regulated by national legislation. 
(3) No employee of the public service may be favoured or prejudiced only because that person supports a 
particular political party or cause. 
(4) Provincial governments are responsible for the recruitment, appointment, promotion, transfer and dis-
missal of members of the public service in their administrations within a framework of uniform norms and 
standards applying to the public service. 

CHAPTER 11  
SECURITY SERVICES (ss 198–210) 

198 Governing principles 
The following principles govern national security in the Republic— 

(a) National security must reflect the resolve of South Africans, as individuals and as a nation, to live 
as equals, to live in peace and harmony, to be free from fear and want and to seek a better life. 
(b) The resolve to live in peace and harmony precludes any South African citizen from participating in 
armed conflict, nationally or internationally, except as provided for in terms of the Constitution or na-
tional legislation. 
(c) National security must be pursued in compliance with the law, including international law. 
(d) National security is subject to the authority of Parliament and the national executive. 

199 Establishment, structuring and conduct of security services 
(1) The security services of the Republic consist of a single defence force, a single police service and any 
intelligence services established in terms of the Constitution. 
(2) The defence force is the only lawful military force in the Republic. 
(3) Other than the security services established in terms of the Constitution, armed organisations or ser-
vices may be established only in terms of national legislation. 
(4) The security services must be structured and regulated by national legislation. 
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(5) The security services must act, and must teach and require their members to act, in accordance with 
the Constitution and the law, including customary international law and international agreements binding 
on the Republic. 
(6) No member of any security service may obey a manifestly illegal order. 
(7) Neither the security services, nor any of their members, may, in the performance of their functions— 

(a) prejudice a political party interest that is legitimate in terms of the Constitution; or 
(b) further, in a partisan manner, any interest of a political party. 

(8) To give effect to the principles of transparency and accountability, multi-party parliamentary commit-
tees, have oversight of all security services in a manner determined by national legislation or the rules 
and orders of Parliament. 

Defence (ss 200–204) 
200 Defence force 

(1) The defence force must be structured and managed as a disciplined military force. 
(2) The primary object of the defence force is to defend and protect the Republic, its territorial integrity 
and its people in accordance with the Constitution and the principles of international law regulating the 
use of force. 

201 Political responsibility 
(1) A member of the Cabinet must be responsible for defence. 
(2) Only the President, as head of the national executive, may authorise the employment of the defence 
force— 

(a) in co-operation with the police service; 
(b) in defence of the Republic; or 
(c) in fulfilment of an international obligation. 

(3) When the defence force is employed for any purpose mentioned in subsection (2), the President must 
inform Parliament, promptly and in appropriate detail, of— 

(a) the reasons for the employment of the defence force; 
(b) any place where the force is being employed; 
(c) the number of people involved; and 
(d) the period for which the force is expected to be employed. 

(4) If Parliament does not sit during the first seven days after the defence force is employed as envisaged 
in subsection (2), the President must provide the information required in subsection (3) to the appropriate 
oversight committee. 

202 Command of defence force 
(1) The President as head of the national executive is Commander-in-Chief of the defence force, and 
must appoint the Military Command of the defence force. 
(2) Command of the defence force must be exercised in accordance with the directions of the Cabinet 
member responsible for defence, under the authority of the President. 

203 State of national defence 
(1) The President as head of the national executive may declare a state of national defence, and must 
inform Parliament promptly and in appropriate detail of— 

(a) the reasons for the declaration; 
(b) any place where the defence force is being employed; and 
(c) the number of people involved. 

(2) If Parliament is not sitting when a state of national defence is declared, the President must summon 
Parliament to an extraordinary sitting within seven days of the declaration. 
(3) A declaration of a state of national defence lapses unless it is approved by Parliament within seven 
days of the declaration. 

204 Defence civilian secretariat 
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A civilian secretariat for defence must be established by national legislation to function under the direction 
of the Cabinet member responsible for defence. 

Police (ss 205–208) 
205 Police service 

(1) The national police service must be structured to function in the national, provincial and, where appro-
priate, local spheres of government. 
(2) National legislation must establish the powers and functions of the police service and must enable the 
police service to discharge its responsibilities effectively, taking into account the requirements of the prov-
inces. 
(3) The objects of the police service are to prevent, combat and investigate crime, to maintain public or-
der, to protect and secure the inhabitants of the Republic and their property, and to uphold and enforce 
the law. 

206 Political responsibility 
(1) A member of the Cabinet must be responsible for policing and must determine national policing policy 
after consulting the provincial governments and taking into account the policing needs and priorities of the 
provinces as determined by the provincial executives. 
(2) The national policing policy may make provision for different policies in respect of different provinces 
after taking into account the policing needs and priorities of these provinces. 
(3) Each province is entitled— 

(a) to monitor police conduct; 
(b) to oversee the effectiveness and efficiency of the police service, including receiving reports on the 
police service; 
(c) to promote good relations between the police and the community; 
(d) to assess the effectiveness of visible policing; and 
(e) to liaise with the Cabinet member responsible for policing with respect to crime and policing in the 
province. 

(4) A provincial executive is responsible for policing functions— 
(a) vested in it by this Chapter; 
(b) assigned to it in terms of national legislation; and 
(c) allocated to it in the national policing policy. 

(5) In order to perform the functions set out in subsection (3), a province— 
(a) may investigate, or appoint a commission of inquiry into, any complaints of police inefficiency or a 
breakdown in relations between the police and any community; and 
(b) must make recommendations to the Cabinet member responsible for policing. 

(6) On receipt of a complaint lodged by a provincial executive, an independent police complaints body 
established by national legislation must investigate any alleged misconduct of, or offence committed by, a 
member of the police service in the province. 
(7) National legislation must provide a framework for the establishment, powers, functions and control of 
municipal police services. 
(8) A committee composed of the Cabinet member and the members of the Executive Councils responsi-
ble for policing must be established to ensure effective coordination of the police service and effective co-
operation among the spheres of government. 
(9) A provincial legislature may require the provincial commissioner of the province to appear before it or 
any of its committees to answer questions. 

207 Control of police service 
(1) The President as head of the national executive must appoint a woman or a man as the National 
Commissioner of the police service, to control and manage the police service. 
(2) The National Commissioner must exercise control over and manage the police service in accordance 
with the national policing policy and the directions of the Cabinet member responsible for policing. 
(3) The National Commissioner, with the concurrence of the provincial executive, must appoint a woman 
or a man as the provincial commissioner for that province, but if the National Commissioner and the pro-
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vincial executive are unable to agree on the appointment, the Cabinet member responsible for policing 
must mediate between the parties. 
(4) The provincial commissioners are responsible for policing in their respective provinces— 

(a) as prescribed by national legislation; and 
(b) subject to the power of the National Commissioner to exercise control over and manage the police 
service in terms of subsection (2). 

(5) The provincial commissioner must report to the provincial legislature annually on policing in the prov-
ince, and must send a copy of the report to the National Commissioner. 
(6) If the provincial commissioner has lost the confidence of the provincial executive, that executive may 
institute appropriate proceedings for the removal or transfer of, or disciplinary action against, that com-
missioner, in accordance with national legislation. 

208 Police civilian secretariat 
A civilian secretariat for the police service must be established by national legislation to function under the 
direction of the Cabinet member responsible for policing. 

Intelligence (ss 209–210) 
209 Establishment and control of intelligence services 

(1) Any intelligence service, other than any intelligence division of the defence force or police service, 
may be established only by the President, as head of the national executive, and only in terms of national 
legislation. 
(2) The President as head of the national executive must appoint a woman or a man as head of each in-
telligence service established in terms of subsection (1), and must either assume political responsibility 
for the control and direction of any of those services, or designate a member of the Cabinet to assume 
that responsibility. 

210 Powers, functions and monitoring 
National legislation must regulate the objects, powers and functions of the intelligence services, including 
any intelligence division of the defence force or police service, and must provide for— 

(a) the co-ordination of all intelligence services; and 
(b) civilian monitoring of the activities of those services by an inspector appointed by the President, as 
head of the national executive, and approved by a resolution adopted by the National Assembly with a 
supporting vote of at least two thirds of its members. 

CHAPTER 12  
TRADITIONAL LEADERS (ss 211–212) 

211 Recognition 
(1) The institution, status and role of traditional leadership, according to customary law, are recognised, 
subject to the Constitution. 
(2) A traditional authority that observes a system of customary law may function subject to any applicable 
legislation and customs, which includes amendments to, or repeal of, that legislation or those customs. 
(3) The courts must apply customary law when that law is applicable, subject to the Constitution and any 
legislation that specifically deals with customary law. 

212 Role of traditional leaders 
(1) National legislation may provide for a role for traditional leadership as an institution at local level on 
matters affecting local communities. 
(2) To deal with matters relating to traditional leadership, the role of traditional leaders, customary law and 
the customs of communities observing a system of customary law— 

(a) national or provincial legislation may provide for the establishment of houses of traditional leaders; 
and 
(b) national legislation may establish a council of traditional leaders. 

CHAPTER 13  
FINANCE (ss 213–230A) 

General Financial Matters (ss 213–219) 
213 National Revenue Fund 



 93 

(1) There is a National Revenue Fund into which all money received by the national government must be 
paid, except money reasonably excluded by an Act of Parliament. 
(2) Money may be withdrawn from the National Revenue Fund only— 

(a) in terms of an appropriation by an Act of Parliament; or 
(b) as a direct charge against the National Revenue Fund, when it is provided for in the Constitution or 
an Act of Parliament. 

(3) A province’s equitable share of revenue raised nationally is a direct charge against the National Reve-
nue Fund. 

214 Equitable shares and allocations of revenue 
(1) An Act of Parliament must provide for— 

(a) the equitable division of revenue raised nationally among the national, provincial and local spheres 
of government; 
(b) the determination of each province’s equitable share of the provincial share of that revenue; and 
(c) any other allocations to provinces, local government or municipalities from the national govern-
ment’s share of that revenue, and any conditions on which those allocations may be made. 

(2) The Act referred to in subsection (1) may be enacted only after the provincial governments, organised 
local government and the Financial and Fiscal Commission have been consulted, and any recommenda-
tions of the Commission have been considered, and must take into account— 

(a) the national interest; 
(b) any provision that must be made in respect of the national debt and other national obligations; 
(c) the needs and interests of the national government, determined by objective criteria; 
(d) the need to ensure that the provinces and municipalities are able to provide basic services and per-
form the functions allocated to them; 
(e) the fiscal capacity and efficiency of the provinces and municipalities; 
(f) developmental and other needs of provinces, local government and municipalities; 
(g) economic disparities within and among the provinces; 
(h) obligations of the provinces and municipalities in terms of national legislation; 
(i) the desirability of stable and predictable allocations of revenue shares; and 
(j) the need for flexibility in responding to emergencies or other temporary needs, and other factors 
based on similar objective criteria. 

215 National, provincial and municipal budgets 
(1) National, provincial and municipal budgets and budgetary processes must promote transparency, ac-
countability and the effective financial management of the economy, debt and the public sector. 
(2) National legislation must prescribe— 

(a) the form of national, provincial and municipal budgets; 
(b) when national and provincial budgets must be tabled; and 
(c) that budgets in each sphere of government must show the sources of revenue and the way in 
which proposed expenditure will comply with national legislation. 

(3) Budgets in each sphere of government must contain— 
(a) estimates of revenue and expenditure, differentiating between capital and current expenditure; 
(b) proposals for financing any anticipated deficit for the period to which they apply; and 
(c) an indication of intentions regarding borrowing and other forms of public liability that will increase 
public debt during the ensuing year. 

216 Treasury control 
(1) National legislation must establish a national treasury and prescribe measures to ensure both trans-
parency and expenditure control in each sphere of government, by introducing— 

(a) generally recognised accounting practice; 
(b) uniform expenditure classifications; and 
(c) uniform treasury norms and standards. 
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(2) The national treasury must enforce compliance with the measures established in terms of subsection 
(1), and may stop the transfer of funds to an organ of state if that organ of state commits a serious or per-
sistent material breach of those measures. 
(3) A decision to stop the transfer of funds due to a province in terms of section 214 (1) (b) may be taken 
only in the circumstances mentioned in subsection (2) and— 

(a) may not stop the transfer of funds for more than 120 days; and 
(b) may be enforced immediately, but will lapse retrospectively unless Parliament approves it following 
a process substantially the same as that established in terms of section 76 (1) and prescribed by the 
joint rules and orders of Parliament. This process must be completed within 30 days of the decision by 
the national treasury. 

(4) Parliament may renew a decision to stop the transfer of funds for no more than 120 days at a time, 
following the process established in terms of subsection (3). 
(5) Before Parliament may approve or renew a decision to stop the transfer of funds to a province— 

(a) the Auditor-General must report to Parliament; and 
(b) the province must be given an opportunity to answer the allegations against it, and to state its 
case, before a committee. 

217 Procurement 
(1) When an organ of state in the national, provincial or local sphere of government, or any other institu-
tion identified in national legislation, contracts for goods or services, it must do so in accordance with a 
system which is fair, equitable, transparent, competitive and cost-effective. 
(2) Subsection (1) does not prevent the organs of state or institutions referred to in that subsection from 
implementing a procurement policy providing for— 

(a) categories of preference in the allocation of contracts; and 
(b) the protection or advancement of persons, or categories of persons, disadvantaged by unfair dis-
crimination. 

(3) National legislation must prescribe a framework within which the policy referred to in subsection (2) 
must be implemented. 

218 Government guarantees 
(1) The national government, a provincial government or a municipality may guarantee a loan only if the 
guarantee complies with any conditions set out in national legislation. 
(2) National legislation referred to in subsection (1) may be enacted only after any recommendations of 
the Financial and Fiscal Commission have been considered. 
(3) Each year, every government must publish a report on the guarantees it has granted. 

219 Remuneration of persons holding public office 
(1) An Act of Parliament must establish a framework for determining— 

(a) the salaries, allowances and benefits of members of the National Assembly, permanent delegates 
to the National Council of Provinces, members of the Cabinet, Deputy Ministers, traditional leaders 
and members of any councils of traditional leaders; and 
(b) the upper limit of salaries, allowances or benefits of members of provincial legislatures, members 
of Executive Councils and members of Municipal Councils of the different categories. 

(2) National legislation must establish an independent commission to make recommendations concerning 
the salaries, allowances and benefits referred to in subsection. 
(3) Parliament may pass the legislation referred to in subsection (1) only after considering any recom-
mendations of the commission established in terms of subsection (2). 
(4) The national executive, a provincial executive, a municipality or any other relevant authority may im-
plement the national legislation referred to in subsection (1) only after considering any recommendations 
of the commission established in terms of subsection (2). 
(5) National legislation must establish frameworks for determining the salaries, allowances and benefits of 
judges, the Public Protector, the Auditor-General, and members of any commission provided for in the 
Constitution, including the broadcasting authority referred to in section 192. 

Financial and Fiscal Commission (ss 220–222) 
220 Establishment and functions 
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(1) There is a Financial and Fiscal Commission for the Republic which makes recommendations envis-
aged in this Chapter, or in national legislation, to Parliament, provincial legislatures and any other authori-
ties determined by national legislation. 
(2) The Commission is independent and subject only to the Constitution and the law, and must be impar-
tial. 
(3) The Commission must function in terms of an Act of Parliament and, in performing its functions, must 
consider all relevant factors, including those listed in section 214 (2). 

221 Appointment and tenure of members 
(1) The Commission consists of the following women and men appointed by the President, as head of the 
national executive— 

(a) A chairperson and deputy chairperson; 
(b) three persons selected, after consulting the Premiers, from a list compiled in accordance with a 
process prescribed by national legislation; 
(c) two persons selected, after consulting organised local government, from a list compiled in accord-
ance with a process prescribed by national legislation; and 
(d) two other persons. 

(1A) National legislation referred to in subsection (1) must provide for the participation of— 
(a) the Premiers in the compilation of a list envisaged in subsection (1) (b); and 
(b) organised local government in the compilation of a list envisaged in subsection (1) (c). 

(2) Members of the Commission must have appropriate expertise. 
(3) Members serve for a term established in terms of national legislation. The President may remove a 
member from office on the ground of misconduct, incapacity or incompetence. 

222 Reports 
The Commission must report regularly both to Parliament and to the provincial legislatures. 

Central Bank (ss 223–225) 
223 Establishment 

The South African Reserve Bank is the central bank of the Republic and is regulated in terms of an Act of 
Parliament. 

224 Primary object 
(1) The primary object of the South African Reserve Bank is to protect the value of the currency in the 
interest of balanced and sustainable economic growth in the Republic. 
(2) The South African Reserve Bank, in pursuit of its primary object, must perform its functions inde-
pendently and without fear, favour or prejudice, but there must be regular consultation between the Bank 
and the Cabinet member responsible for national financial matters. 

225 Powers and functions 
The powers and functions of the South African Reserve Bank are those customarily exercised and per-
formed by central banks, which powers and functions must be determined by an Act of Parliament and 
must be exercised or performed subject to the conditions prescribed in terms of that Act. 

Provincial and Local Financial Matters (ss 226–230A) 
226 Provincial Revenue Funds 

(1) There is a Provincial Revenue Fund for each province into which all money received by the provincial 
government must be paid, except money reasonably excluded by an Act of Parliament. 
(2) Money may be withdrawn from a Provincial Revenue Fund only— 

(a) in terms of an appropriation by a provincial Act; or 
(b) as a direct charge against the Provincial Revenue Fund, when it is provided for in the Constitution 
or a provincial Act. 

(3) Revenue allocated through a province to local government in that province in terms of section 214 (1), 
is a direct charge against that province’s Revenue Fund. 
(4) National legislation may determine a framework within which— 
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(a) a provincial Act may in terms of subsection (2) (b) authorise the withdrawal of money as a direct 
charge against a Provincial Revenue Fund; and 
(b) revenue allocated through a province to local government in that province in terms of subsection 
(3) must be paid to municipalities in the province. 

227 National sources of provincial and local government funding 
(1) Local government and each province— 

(a) is entitled to an equitable share of revenue raised nationally to enable it to provide basic services 
and perform the functions allocated to it; and 
(b) may receive other allocations from national government revenue, either conditionally or uncondi-
tionally. 

(2) Additional revenue raised by provinces or municipalities may not be deducted from their share of rev-
enue raised nationally, or from other allocations made to them out of national government revenue. 
Equally, there is no obligation on the national government to compensate provinces or municipalities that 
do not raise revenue commensurate with their fiscal capacity and tax base. 
(3) A province’s equitable share of revenue raised nationally must be transferred to the province promptly 
and without deduction, except when the transfer has been stopped in terms of section 216. 
(4) A province must provide for itself any resources that it requires, in terms of a provision of its provincial 
constitution, that are additional to its requirements envisaged in the Constitution. 

228 Provincial taxes 
(1) A provincial legislature may impose— 

(a) taxes, levies and duties other than income tax, value-added tax, general sales tax, rates on proper-
ty or customs duties; and 
(b) flat-rate surcharges on any tax, levy or duty that is imposed by national legislation, other than on 
corporate income tax, value-added tax, rates on property or customs duties. 

(2) The power of a provincial legislature to impose taxes, levies, duties and surcharges— 
(a) may not be exercised in way that materially and unreasonably prejudices national economic poli-
cies, economic activities across provincial boundaries, or the national mobility of goods, services, capi-
tal or labour; and 
(b) must be regulated in terms of an Act of Parliament, which may be enacted only after any recom-
mendations of the Financial and Fiscal Commission have been considered. 

229 Municipal fiscal powers and functions 
(1) Subject to subsections (2), (3) and (4), a municipality may impose— 

(a) rates on property and surcharges on fees for services provided by or on behalf of the municipality; 
and 
(b) if authorised by national legislation, other taxes, levies and duties appropriate to local government 
or to the category of local government into which that municipality falls, but no municipality may im-
pose income tax, value-added tax, general sales tax or customs duty. 

(2) The power of a municipality to impose rates on property, surcharges on fees for services provided by 
or on behalf of the municipality, or other taxes, levies or duties— 

(a) may not be exercised in a way that materially and unreasonably prejudices national economic poli-
cies, economic activities across municipal boundaries, or the national mobility of goods, services, capi-
tal or labour; and 
(b) may be regulated by national legislation. 

(3) When two municipalities have the same fiscal powers and functions with regard to the same area, an 
appropriate division of those powers and functions must be made in terms of national legislation. The di-
vision may be made only after taking into account at least the following criteria— 

(a) The need to comply with sound principles of taxation. 
(b) The powers and functions performed by each municipality. 
(c) The fiscal capacity of each municipality. 
(d) The effectiveness and efficiency of raising taxes, levies and duties. 
(e) Equity. 
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(4) Nothing in this section precludes the sharing of revenue raised in terms of this section between munic-
ipalities that have fiscal power and functions in the same area. 
(5) National legislation envisaged in this section may be enacted only after organised local government 
and the Financial and Fiscal Commission have been consulted, and any recommendations of the Com-
mission have been considered. 

230 Provincial loans 
(1) A province may raise loans for capital or current expenditure in accordance with national legislation, 
but loans for current expenditure may be raised only when necessary for bridging purposes during a fiscal 
year. 
(2) National legislation referred to in subsection (1) may be enacted only after any recommendations of 
the Financial and Fiscal Commission have been considered. 

230A Municipal loans 
(1) A Municipal Council may, in accordance with national legislation— 

(a) raise loans for capital or current expenditure for the municipality, but loans for current expenditure 
may be raised only when necessary for bridging purposes during a fiscal year; and 
(b) bind itself and a future Council in the exercise of its legislative and executive authority to secure 
loans or investments for the municipality. 

(2) National legislation referred to in subsection (1) may be enacted only after any recommendations of 
the Financial and Fiscal Commission have been considered. 

CHAPTER 14  
GENERAL PROVISIONS (ss 231–243) 

International Law (ss 231–233) 
231 International agreements 

(1) The negotiating and signing of all international agreements is the responsibility of the national execu-
tive. 
(2) An international agreement binds the Republic only after it has been approved by resolution in both 
the National Assembly and the National Council of Provinces, unless it is an agreement referred to in 
subsection (3). 
(3) An international agreement of a technical, administrative or executive nature, or an agreement which 
does not require either ratification or accession, entered into by the national executive, binds the Republic 
without approval by the National Assembly and the National Council of Provinces, but must be tabled in 
the Assembly and the Council within a reasonable time. 
(4) Any international agreement becomes law in the Republic when it is enacted into law by national legis-
lation; but a self-executing provision of an agreement that has been approved by Parliament is law in the 
Republic unless it is inconsistent with the Constitution or an Act of Parliament. 
(5) The Republic is bound by international agreements which were binding on the Republic when this 
Constitution took effect. 

232 Customary international law 
Customary international law is law in the Republic unless it is inconsistent with the Constitution or an Act 
of Parliament. 

233 Application of international law 
When interpreting any legislation, every court must prefer any reasonable interpretation of the legislation 
that is consistent with international law over any alternative interpretation that is inconsistent with interna-
tional law. 

Other Matters (ss 234–243) 
234 Charters of Rights 

In order to deepen the culture of democracy established by the Constitution, Parliament may adopt Char-
ters of Rights consistent with the provisions of the Constitution. 

235 Self-determination 
The right of the South African people as a whole to self-determination, as manifested in this Constitution, 
does not preclude, within the framework of this right, recognition of the right of self-determination of any 
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community sharing a common cultural and language heritage, within a territorial entity in the Republic or 
in any other way, determined by national legislation. 

236 Funding for political parties 
To enhance multi-party democracy, national legislation must provide for the funding of political parties 
participating in national and provincial legislatures on an equitable and proportional basis. 

237 Diligent performance of obligations 
All constitutional obligations must be performed diligently and without delay. 

238 Agency and delegation 
An executive organ of state in any sphere of government may— 

(a) delegate any power or function that is to be exercised or performed in terms of legislation to any 
other executive organ of state, provided the delegation is consistent with the legislation in terms of 
which the power is exercised or the function is performed; or 
(b) exercise any power or perform any function for any other executive organ of state on an agency or 
delegation basis. 

239 Definitions 
In the Constitution, unless the context indicates otherwise 

“national legislation” includes 
(a) subordinate legislation made in terms of an Act of Parliament; and 
(b) legislation that was in force when the Constitution took effect and that is administered by the na-
tional government; 

“organ of state” means 
(a) any department of state or administration in the national, provincial or local sphere of govern-
ment; or 
(b) any other functionary or institution— 

(i) exercising a power or performing a function in terms of the Constitution or a provincial consti-
tution; or 
(ii) exercising a public power or performing a public function in terms of any legislation, 

but does not include a court or a judicial officer; 
“provincial legislation” includes 

(a) subordinate legislation made in terms of a provincial Act; and 
(b) legislation that was in force when the Constitution took effect and that is administered by a pro-
vincial government. 

240 Inconsistencies between different texts 
In the event of an inconsistency between different texts of the Constitution, the English text prevails. 

241 Transitional arrangements 
Schedule 6 applies to the transition to the new constitutional order established by this Constitution, and 
any matter incidental to that transition. 

242 Repeal of laws 
The laws mentioned in Schedule 7 are repealed, subject to section 243 and Schedule 6. 

243 Short title and commencement 
(1) This Act is called the Constitution of the Republic of South Africa, 1996, and comes into effect as soon 
as possible on a date set by the President by proclamation, which may not be a date later than 1 July 
1997. 
(2) The President may set different dates before the date mentioned in subsection (1) in respect of differ-
ent provisions of the Constitution. 
(3) Unless the context otherwise indicates, a reference in a provision of the Constitution to a time when 
the Constitution took effect must be construed as a reference to the time when that provision took effect. 
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(4) If a different date is set for any particular provision of the Constitution in terms of subsection (2), any 
corresponding provision of the Constitution of the Republic of South Africa, 1993 (Act 200 of 1993), men-
tioned in the proclamation, is repealed with effect from the same date. 
(5) Sections 213, 214, 215, 216, 218, 226, 227, 228, 229 and 230 come into effect on 1 January 1998, 
but this does not preclude the enactment in terms of this Constitution of legislation envisaged in any of 
these provisions before that date. Until that date any corresponding and incidental provisions of the Con-
stitution of the Republic of South Africa, 1993, remain in force. 

Schedule 1  
NATIONAL FLAG 

(1) The national flag is rectangular; it is one and a half times longer than it is wide. 
(2) It is black, gold, green, white, chilli red and blue. 
(3) It has a green Y-shaped band that is one fifth as wide as the flag. The centre lines of the band start in 
the top and bottom corners next to the flag post, converge in the centre of the flag, and continue horizon-
tally to the middle of the free edge. 
(4) The green band is edged, above and below in white, and towards the flag post end, in gold. Each edg-
ing is one fifteenth as wide as the flag. 
(5) The triangle next to the flag post is black. 
(6) The upper horizontal band is chilli red and the lower horizontal band is blue. These bands are each 
one third as wide as the flag. 

Schedule 1A  
GEOGRAPHICAL AREAS OF PROVINCES 

The Province of the Eastern Cape 
Map No. 3 of Schedule 1 to Notice 1998 of 2005 
Map No. 6 of Schedule 2 to Notice 1998 of 2005 
Map No. 7 of Schedule 2 to Notice 1998 of 2005 
Map No. 8 of Schedule 2 to Notice 1998 of 2005 
Map No. 9 of Schedule 2 to Notice 1998 of 2005 
Map No. 10 of Schedule 2 to Notice 1998 of 2005 
Map No. 11 of Schedule 2 to Notice 1998 of 2005 
The Province of the Free State 
Map No. 12 of Schedule 2 to Notice 1998 of 2005 
Map No. 13 of Schedule 2 to Notice 1998 of 2005 
Map No. 14 of Schedule 2 to Notice 1998 of 2005 
Map No. 15 of Schedule 2 to Notice 1998 of 2005 
Map No. 16 of Schedule 2 to Notice 1998 of 2005 
The Province of Gauteng 
Map No. 4 in Notice 1490 of 2008 
Map No. 17 of Schedule 2 to Notice 1998 of 2005 
Map No. 18 of Schedule 2 to Notice 1998 of 2005 
Map No. 19 of Schedule 2 to Notice 1998 of 2005 
Map No. 20 of Schedule 2 to Notice 1998 of 2005 
Map No. 21 of Schedule 2 to Notice 1998 of 2005 
The Province of KwaZulu-Nata1 
Map No. 22 of Schedule 2 to Notice 1998 of 2005 
Map No. 23 of Schedule 2 to Notice 1998 of 2005 
Map No. 24 of Schedule 2 to Notice 1998 of 2005 
Map No. 25 of Schedule 2 to Notice 1998 of 2005 
Map No. 26 of Schedule 2 to Notice 1998 of 2005 
Map No. 27 of Schedule 2 to Notice 1998 of 2005 
Map No. 28 of Schedule 2 to Notice 1998 of 2005 
Map No. 29 of Schedule 2 to Notice 1998 of 2005 
Map No. 30 of Schedule 2 to Notice 1998 of 2005 
Map No. 31 of Schedule 2 to Notice 1998 of 2005 
Map No. 32 of Schedule 2 to Notice 1998 of 2005 
The Province of Limpopo 
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Map No. 33 of Schedule 2 to Notice 1998 of 2005 
Map No. 34 of Schedule 2 to Notice 1998 of 2005 
Map No. 35 of Schedule 2 to Notice 1998 of 2005 
Map No. 36 of Schedule 2 to Notice 1998 of 2005 
Map No. 37 of Schedule 2 to Notice 1998 of 2005 
The Province of Mpumalanga 
Map No. 38 of Schedule 2 to Notice 1998 of 2005 
Map No. 39 of Schedule 2 to Notice 1998 of 2005 
Map No. 40 of Schedule 2 to Notice 1998 of 2005 
The Province of the Northern Cape 
Map No. 41 of Schedule 2 to Notice 1998 of 2005 
Map No. 42 of Schedule 2 to Notice 1998 of 2005 
Map No. 43 of Schedule 2 to Notice 1998 of 2005 
Map No. 44 of Schedule 2 to Notice 1998 of 2005 
Map No. 45 of Schedule 2 to Notice 1998 of 2005 
The Province of North West 
Map No. 5 in Notice 1490 of 2008 
Map No. 46 of Schedule 2 to Notice 1998 of 2005 
Map No. 47 of Schedule 2 to Notice 1998 of 2005 
Map No. 48 of Schedule 2 to Notice 1998 of 2005 
The Province of the Western Cape 
Map No. 49 of Schedule 2 to Notice 1998 of 2005 
Map No. 50 of Schedule 2 to Notice 1998 of 2005 
Map No. 51 of Schedule 2 to Notice 1998 of 2005 
Map No. 52 of Schedule 2 to Notice 1998 of 2005 
Map No. 53 of Schedule 2 to Notice 1998 of 2005 
Map No. 54 of Schedule 2 to Notice 1998 of 2005 

Schedule 2  
OATHS AND SOLEMN AFFIRMATIONS 

1 Oath or solemn affirmation of President and Acting President 
The President or Acting President, before the Chief Justice, or another judge designated by the Chief 
Justice, must swear/affirm as follows— 

In the presence of everyone assembled here, and in full realisation of the high calling I assume as Presi-
dent/Acting President of the Republic of South Africa, I, A.B., swear/ solemnly affirm that I will be faithful to the 
Republic of South Africa, and will obey, observe, uphold and maintain the Constitution and all other law of the 
Republic; and I solemnly and sincerely promise that I will always— 

promote all that will advance the Republic, and oppose all that may harm it; 
protect and promote the rights of all South Africans; 
discharge my duties with all my strength and talents to the best of my knowledge and ability and true to the 
dictates of my conscience; 
do justice to all; and 
devote myself to the well-being of the Republic and all of its people 

(In the case of an oath: So help me God.) 

2 Oath or solemn affirmation of Deputy President 
The Deputy President, before the Chief Justice or another judge designated by the Chief Justice, must 
swear/affirm as follows— 

In the presence of everyone assembled here, and in full realisation of the high calling I assume as Deputy 
President of the Republic of South Africa, I, A.B., swear/solemnly affirm that I will be faithful to the Republic of 
South Africa and will obey, observe, uphold and maintain the Constitution and all other law of the Republic; 
and I solemnly and sincerely promise that I will always— 

promote all that will advance the Republic, and oppose all that may harm it; 
be a true and faithful counsellor; 
discharge my duties with all my strength and talents to the best of my 
knowledge and ability and true to the dictates of my conscience; 
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do justice to all; and 
devote myself to the well-being of the Republic and all of its people. 

(In the case of an oath: So help me God 

3 Oath or solemn affirmation of Ministers and Deputy Ministers 
Each Minister and Deputy Minister, before the Chief Justice or another judge designated by the Chief 
Justice, must swear/affirm as follows— 

I, A.B., swear/solemnly affirm that I will be faithful to the Republic of South Africa and will obey, respect and 
uphold the Constitution and all other law of the Republic; and I undertake to hold my office as Minister/Deputy 
Minister with honour and dignity; to be a true and faithful counsellor; not to divulge directly or indirectly any se-
cret matter entrusted to me; and to perform the functions of my office conscientiously and to the best of my 
ability. 
(In the case of an oath: So help me God.) , 

4 Oath or solemn affirmation of members of the National Assembly, permanent delegates to the 
National Council of Provinces and members of the provincial legislatures 

(1) Members of the National Assembly, permanent delegates to the National Council of Provinces and 
members of provincial legislatures, before the Chief Justice or a judge designated by the Chief Justice, 
must swear or affirm as follows— 

I, A.B., swear/solemnly affirm that I will be faithful to the Republic of South Africa and will obey, respect and 
uphold the Constitution and all other law of the Republic; and I solemnly promise to perform my functions as a 
member of the National Assembly/ permanent delegate to the National Council of Provinces/member of the 
legislature of the province of C.D. to the best of my ability. 
(In the case of an oath: So help me God.) 

(2) Persons filling a vacancy in the National Assembly, a permanent delegation to the National Council of 
Provinces or a provincial legislature may swear or affirm in terms of subitem (1) before the presiding of-
ficer of the Assembly, Council or legislature, as the case may be. 

5 Oath or solemn affirmation of Premiers, Acting Premiers and members of provincial Executive 
Councils 

The Premier or Acting Premier of a province, and each member of the Executive Council of a province, 
before the Chief Justice or a judge designated by the Chief Justice, must swear/affirm as follows— 

I, A.B., swear/solemnly affirm that I will be faithful to the Republic of South Africa and will obey, respect and 
uphold the Constitution and all other law of the Republic; and I undertake to hold my office as Premier/Acting 
Premier/ member of the Executive Council of the province of C.D. with honour and dignity; to be a true and 
faithful counsellor; not to divulge directly or indirectly any secret matter entrusted to me; and to perform the 
functions of my office conscientiously and to the best of my ability. 
(In the case of an oath: So help me God.) 

6 Oath or solemn affirmation of Judicial Officers 
(1) Each judge or acting judge, before the Chief Justice or another judge designated by the Chief Justice, 
must swear or affirm as follows— 

I, A.B., swear/solemnly affirm that, as a Judge of the Constitutional Court/Supreme Court of Appeal/High 
Court/ E.F. Court, I will be faithful to the Republic of South Africa, will uphold and protect the Constitution and 
the human rights entrenched in it, and will administer justice to all persons alike without fear, favour or preju-
dice, in accordance with the Constitution and the law. 
(In the case of an oath: So help me God.) 

(2) A person appointed to the office of Chief Justice who is not already a judge at the time of that ap-
pointment must swear or affirm before the Deputy Chief Justice, or failing that judge, the next most senior 
available judge of the Constitutional Court. 
(3) Judicial officers, and acting judicial officers, other than judges, must swear/affirm in terms of national 
legislation. 

Schedule 3  
ELECTION PROCEDURES 

Part A—Election procedures for constitutional office-bearers 
1 Application 

The procedure see out in this Schedule applies whenever— 
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(a) the National Assembly meets to elect the President, or the Speaker or Deputy Speaker of the As-
sembly; 
(b) the National Council of Provinces meets to elect its Chairperson or a Deputy Chairperson; or ; 
(c) a provincial legislature meets to elect the Premier of the province or the Speaker or Deputy Speak-
er of the legislature. 

2 Nominations 
The person presiding at a meeting to which this Schedule applies must call for the nomination of candi-
dates at the meeting. 

3 Formal requirements 
(1) A nomination must be made on the form prescribed by the rules mentioned in item 9. 
(2) The form on which a nomination is made must be signed— 

(a) by two members of the National Assembly, if the President or the Speaker or Deputy Speaker of 
the Assembly is to be elected; 
(b) on behalf of two provincial delegations, if the Chairperson or a Deputy Chairperson of the National 
Council of Provinces is to be elected; or 
(c) by two members of the relevant provincial legislature, if the Premier of the province or the Speaker 
or Deputy Speaker of the legislature is to be elected. 

(3) A person who is nominated must indicate acceptance of the nomination by signing either the nomina-
tion form or any other form of written confirmation. 

4 Announcement of names of candidates 
At a meeting to which this Schedule applies, the person presiding must announce the names of the per-
sons who have been nominated as candidates, but may not permit any debate. 

5 Single candidate 
If only one candidate is nominated, the person presiding must declare that candidate elected. 

6 Election procedure 
If more the one candidate is nominated— 

(a) a vote must be taken at the meeting by secret ballot; 
(b) each member present, or if it is a meeting of the National Council of Provinces each province rep-
resented, at the meeting may cast one vote; and 
(c) the person presiding must declare elected the candidate who receives a majority of the votes. 

7 Elimination procedure 
(1) If no candidate receives a majority of the votes, the candidate who receives the lowest number of 
votes must be eliminated and a further vote taken on the remaining candidates in accordance with item 6. 
This procedure must be repeated until a candidate receives a majority of the votes. 
(2) When applying subitem (1), if two or more candidates each have the lowest number of votes, a sepa-
rate vote must be taken on those candidates, and repeated as often as may be necessary to determine 
which candidate is to be eliminated. 

8 Further meetings 
(1) If only two candidates are nominated, or if only two candidates remain after an elimination procedure 
has been applied, and those two candidates receive the same number of votes, a further meeting must 
be held within seven days, at a time determined by the person presiding. 
(2) If a further meeting is held in terms of subitem (1), the procedure prescribed in this Schedule must be 
applied at that meeting as if it were the first meeting for the election in question. 

9 Rules 
(1) The Chief Justice must make rules prescribing— 

(a) the procedure for meetings to which this Schedule applies; 
(b) the duties of any person presiding at a meeting, and of any person assisting the person presiding; 
(c) the form on which nominations must be submitted; and 
(d) the manner in which voting is to be conducted. 
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(2) These rules must be made known in the way that the Chief Justice determines. 
Part B—Formula to determine party participation in provincial delegations to the National Council 

of Provinces 
1. The number of delegates in a provincial delegation to the National Council of Provinces to which a par-
ty is entitled, must be determined by multiplying the number of seats the party holds in the provincial leg-
islature by ten and dividing the result by the number of seats in the legislature plus one. 
2. If a calculation in terms of item 1 yields a surplus not absorbed by the delegates allocated to a party in 
terms of that item, the surplus must compete with similar surpluses accruing to any other party or parties, 
and any undistributed delegates in the delegation must be allocated to the party or parties in the se-
quence of the highest surplus. 
3. If the competing surpluses envisaged in item 2 are equal, the undistributed delegates in the delegation 
must be allocated to the party or parties with the same surplus in the sequence from the highest to the 
lowest number of votes that have been recorded for those parties during the last election for the provincial 
legislature concerned. 
4. If more than one party with the same surplus recorded the same number of votes during the last elec-
tion for the provincial legislature concerned, the legislature concerned must allocate the undistributed del-
egates in the delegation to the party or parties with 10 the same surplus in a manner which is consistent 
with democracy. 

Schedule 4  
FUNCTIONAL AREAS OF CONCURRENT NATIONAL AND PROVINCIAL LEGISLATIVE COMPE-

TENCE 
PART A 

Administration of indigenous forests 
Agriculture 
Airports other than international and national airports 
Animal control and diseases 
Casinos, racing, gambling and wagering, excluding lotteries and sports pools 
Consumer protection 
Cultural matters 
Disaster management 
Education at all levels, excluding tertiary education 
Environment 
Health services 
Housing 
Indigenous law and customary law, subject to Chapter 12 of the Constitution 
Industrial promotion 
Language policy and the regulation of official languages to the extent that the provisions of section 6 of 
the Constitution expressly confer upon the provincial legislatures legislative competence 
Media services directly controlled or provided by the provincial government, subject to section 192 
Nature conservation, excluding national parks, national botanical gardens and marine resources 
Police to the extent that the provisions of Chapter 11 of the Constitution confer upon the provincial legisla-
tures legislative competence 
Pollution control 
Population development 
Property transfer fees 
Provincial public enterprises in respect of the functional areas in this Schedule and Schedule 5 
Public transport 
Public works only in respect of the needs of provincial government departments in the discharge of their 
responsibilities to administer functions specifically assigned to them in terms of the Constitution or any 
other law 
Regional planning and development 
Road traffic regulation 
Soil conservation 
Tourism 
Trade 
Traditional leadership, subject to Chapter 12 of the Constitution 
Urban and rural development 
Vehicle licensing 
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Welfare services 
PART B 

The following local government matters to the extent set out in section 155 (6) (a) and (7): 
Air pollution 
Building regulations 
Child care facilities 
Electricity and gas reticulation 
Firefighting services 

Local tourism 
Municipal airports 
Municipal planning 
Municipal health services 
Municipal public transport 
Municipal public works only in respect of the needs of municipalities in the discharge of their responsi-
bilities to administer functions specifically assigned to them under this Constitution or any other law 
Pontoons, ferries, jetties, piers and harbours, excluding the regulation of international and national 
shipping and matters related thereto 
Stormwater management systems in built-up areas 
Trading regulations 
Water and sanitation services limited to potable water supply systems and domestic waste-water and 
sewage disposal systems 

Schedule 5  
FUNCTIONAL AREAS OF EXCLUSIVE PROVINCIAL LEGISLATIVE COMPETENCE 

PART A 
Abattoirs 
Ambulance services 
Archives other than national archives 
Libraries other than national libraries 
Liquor licences 
Museums other than national museums 
Provincial planning 
Provincial cultural matters 
Provincial recreation and amenities 
Provincial sport 
Provincial roads and traffic 
Veterinary services, excluding regulation of the profession 

PART B 
The following local government matters to the extent set out for provinces in section 155 (6) (a) and (7): 

Beaches and amusement facilities 
Billboards and the display of advertisements in public places 
Cemeteries, funeral parlours and crematoria 
Cleansing 
Control of public nuisances 
Control of undertakings that sell liquor to the public 
Facilities for the accommodation, care and burial of animals 
Fencing and fences 
Licensing of dogs 
Licensing and control of undertakings that sell food to the public 
Local amenities 
Local sport facilities 
Markets 
Municipal abattoirs 
Municipal parks and recreation 
Municipal roads 
Noise pollution 
Pounds 
Public places 
Refuse removal, refuse dumps and solid waste disposal 
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Street trading 
Street lighting 
Traffic and parking 

Schedule 6  
TRANSITIONAL ARRANGEMENTS 

1 Definitions 
In this Schedule, unless inconsistent with the context— 

‘homeland’ means a part of the Republic which, before the previous Constitution took effect, was 
dealt with in South African legislation as an independent or a self-governing territory; 
‘new Constitution’ means the Constitution of the Republic of South Africa, 1996; 
‘old order legislation’ means legislation enacted before the previous Constitution took effect; 
‘previous Constitution’ means the Constitution of the Republic of South Africa, 1993 (Act 200 of 
1993). 

2 Continuation of existing law 
(1) All law that was in force when the new Constitution took effect, continues in force, subject to— 

(a) any amendment or repeal; and 
(b) consistency with the new Constitution. 

(2) Old order legislation that continues in force in terms of subitem (1)— 
(a) does not have a wider application, territorially or otherwise, than it had before the previous Consti-
tution took effect unless subsequently amended to have a wider application; and 
(b) continues to be administered by the authorities that administered it when the new Constitution took 
effect, subject to the new Constitution. 

3 Interpretation of existing legislation 
(1) Unless inconsistent with the context or clearly inappropriate, a reference in any legislation that existed 
when the new Constitution took effect— 

(a) to the Republic of South Africa or a homeland (except when it refers to a territorial area), must be 
construed as a reference to the Republic of South Africa under the new Constitution; 
(b) to Parliament, the National Assembly or the Senate, must be construed as a reference to Parlia-
ment, the National Assembly or the National Council of Provinces under the new Constitution; 
(c) to the President, an Executive Deputy President, a Minister, a Deputy Minister or the Cabinet, must 
be construed as a reference to the President, the Deputy President, a Minister, a Deputy Minister or 
the Cabinet under the new Constitution, subject to item 9 of this Schedule; 
(d) to the President of the Senate, must be construed as a reference to the Chairperson of the Nation-
al Council of Provinces; 
(e) to a provincial legislature, Premier, Executive Council or member of an Executive Council of a 
province, must be construed as a reference to a provincial legislature, Premier, Executive Council or 
member of an Executive Council under the new Constitution, subject to item 12 of this Schedule; or 
(f) to an official language or languages, must be construed as a reference to any of the official lan-
guages under the new Constitution. 

(2) Unless inconsistent with the context or clearly inappropriate, a reference in any remaining old order 
legislation— 

(a) to a Parliament, a House of a Parliament or a legislative assembly or body of the Republic or of a 
homeland, must be construed as a reference to— 

(i) Parliament under the new Constitution, if the administration of that legislation has been allocated 
or assigned in terms of the previous 
Constitution or this Schedule to the national executive; or 
(ii) the provincial legislature of a province, if the administration of that legislation has been allocated 
or assigned in terms of the previous Constitution or this Schedule to a provincial executive; or 

(b) to a State President, Chief Minister, Administrator or other chief executive, Cabinet, Ministers’ 
Council or executive council of the Republic or of a homeland, must be construed as a reference to— 
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(i) the President under the new Constitution, if the administration of that legislation has been allo-
cated or assigned in terms of the previous Constitution or this Schedule to the national executive; 
or 
(ii) the Premier of a province under the new Constitution, if the administration of that legislation has 
been allocated or assigned in terms of the previous Constitution or this Schedule to a provincial 
executive. 

4 National Assembly 
(1) Anyone who was a member or office-bearer of the National Assembly when the new Constitution took 
effect, becomes a member or office-bearer of the National Assembly under the new Constitution, and 
holds office as a member or office-bearer in terms of the new Constitution. 
(2) The National Assembly as constituted in terms of subitem (1) must be regarded as having been elect-
ed under the new Constitution for a term that expires on 30 April 1999. 
(3) The National Assembly consists of 400 members for the duration of its term that expires on 30 April 
1999, subject to section 49 (4) of the new Constitution. 
(4) The rules and orders of the National Assembly in force when the new Constitution took effect, contin-
ue in force, subject to any amendment or repeal. 

5 Unfinished business before Parliament 
(1) Any unfinished business before the National Assembly when the new Constitution takes effect must 
be proceeded with in terms of the new Constitution. 
(2) Any unfinished business before the Senate when the new Constitution takes effect must be referred to 
the National Council of Provinces, and the Council must proceed with that business in terms of the new 
Constitution. 

6 Elections of National Assembly 
(1) No election of the National Assembly may be held before 30 April 1999 unless the Assembly is dis-
solved in terms of section 50 (2) after a motion of no confidence in the President in terms of section 
102(2) of the new Constitution. 
(2) Section 50 (1) of the new Constitution is suspended until 30 April 1999. 
(3) Despite the repeal of the previous Constitution, Schedule 2 to that Constitution, as amended by An-
nexure A to this Schedule, applies— 

(a) to the first election of the National Assembly under the new Constitution; 
(b) to the loss of membership of the Assembly in circumstances other than those provided for in sec-
tion 47 (3) of the new Constitution; and 
(c) to the filling of vacancies in the Assembly, and the supplementation, review and use of party lists 
for the filling of vacancies, until the second election of the Assembly under the new Constitution. 

(4) Section 47 (4) of the new Constitution is suspended until the second election of the National Assembly 
under the new Constitution. 

7 National Council of Provinces 
(1) For the period which ends immediately before the first sitting of a provincial legislature held after its 
first election under the new Constitution— 

(a) the proportion of party representation in the province’s delegation to the National Council of Prov-
inces must be the same as the proportion in which the province’s 10 senators were nominated in 
terms of section 48 of the previous Constitution; and 
(b) the allocation of permanent delegates and special delegates to the parties represented in the pro-
vincial legislature, is as follows— 

Province Permanent Delegates Special Delegates 

1. Eastern Cape ANC 5  
NP 1 

ANC 4 

2. Free State ANC 4  
FF1  
NP 1 

ANC 4 
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3. Gauteng ANC 3  
DP 1  
FF 1  
NP 1 

ANC 3  
NP 1 

4. KwaZulu-Natal ANC 1  
DP 1  
IFP 3  
NP 1 

ANC 2  
IFP 2 

5. Mpumalanga ANC 4  
FF 1  
NP 1 

ANC 4 

6. Northern Cape ANC 3  
FF 1  
NP 2 

ANC 2  
NP 2 

7. Northern Province ANC 6 ANC 4 

8. North West ANC 4  
FF 1  
NP 1 

ANC 4 

9. Western Cape ANC 2  
DP 1  
NP 3 

ANC 1  
NP 3 

(2) A party represented in a provincial legislature— 
(a) must nominate its permanent delegates from among the persons who were senators when the new 
Constitution took effect and are available to serve as permanent delegates; and 
(b) may nominate other persons as permanent delegates only if none or an insufficient number of its 
former senators are available. 

(3) A provincial legislature must appoint its permanent delegates in accordance with the nominations of 
the parties. 
(4) Subitems (2) and (3) apply only to the first appointment of permanent delegates to the National Coun-
cil of Provinces. 
(5) Section 62 (1) of the new Constitution does not apply to the nomination and appointment of former 
senators as permanent delegates in terms of this item. 
(6) The rules and orders of the Senate in force when the new Constitution took effect, must be applied in 
respect of the business of the National Council to the extent that they can be applied, subject to any 
amendment or repeal. 

8 Former senators 
(1) A former senator who is not appointed as a permanent delegate to the National Council of Provinces 
is entitled to become a full voting member of the legislature of the province from which that person was 
nominated as a senator in terms of section 48 of the previous Constitution. 
(2) If a former senator elects not to become a member of a provincial legislature that person is regarded 
as having resigned as a senator the day before the new Constitution took effect. 
(3) The salary, allowances and benefits of a former senator appointed as a permanent delegate or as a 
member of a provincial legislature may not be reduced by reason only of that appointment. 

9 National executive 
(1) Anyone who was the President, an Executive Deputy President, a Minister or a Deputy Minister under 
the previous Constitution when the new Constitution took effect, continues in and holds that office in 
terms of the new Constitution, but subject to subitem (2). 
(2) Until 30 April 1999, sections 84, 89, 90, 91, 93 and 96 of the new Constitution must be regarded to 
read as set out in Annexure B to this Schedule. 
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(3) Subitem (2) does not prevent a Minister who was a senator when the new Constitution took effect, 
from continuing as a Minister referred to in section 91 (1) (a) of the new Constitution, as that section 
reads in Annexure B. 

10 Provincial legislatures 
(1) Anyone who was a member or office-bearer of a province’s legislature when the new Constitution took 
effect, becomes a member or office-bearer of the legislature for that province under the new Constitution, 
and holds office as a member or office-bearer in terms of the new Constitution and any provincial consti-
tution that may be enacted. 
(2) A provincial legislature as constituted in terms of subitem (1) must be regarded as having been elect-
ed under the new Constitution for a term that expires on 30 April 1999. 
(3) For the duration of its term that expires on 30 April 1999, and subject to section 108 (4), a provincial 
legislature consists of the number of members determined for that legislature under the previous Consti-
tution plus the number of former senators who became members of the legislature in terms of item 8 of 
this Schedule. 
(4) The rules and orders of a provincial legislature in force when the new Constitution took effect, contin-
ue in force, subject to any amendment or repeal. 

11 Elections of provincial legislatures 
(1) Despite the repeal of the previous Constitution, Schedule 2 to that Constitution, as amended by An-
nexure A to this Schedule, applies— 

(a) to the first election of a provincial legislature under the new Constitution; 
(b) to the loss of membership of a legislature in circumstances other than those provided for in section 
106 (3) of the new Constitution; and 
(c) to the filling of vacancies in a legislature, and the supplementation, review and use of party lists far 
the filling of vacancies, until the second election of the legislature under the new Constitution. 

(2) Section 106 (4) of the new Constitution is suspended in respect of a provincial legislature until the 
second election of the legislature under the new Constitution. 

12 Provincial executives 
(1) Anyone who was the Premier or a member of the Executive Council of a province when the new Con-
stitution took effect, continues in and holds that office in terms of the new Constitution and any provincial 
constitution that may be enacted, but subject to subitem (2). 
(2) Until the Premier elected after the first election of a province’s legislature under the new Constitution 
assumes office, or the province enacts its constitution, whichever occurs first, sections 132 and 136 of the 
new Constitution must be regarded to read as set out in Annexure C to this Schedule. 

13 Provincial constitutions 
A provincial constitution passed before the new Constitution took effect must comply with section 143 of 
the new Constitution. 

14 Assignment of legislation to provinces 
(1) Legislation with regard to a matter within a functional area listed in Schedule 4 or 5 to the new Consti-
tution and which, when the new Constitution took effect, was administered by an authority within the na-
tional executive, may be assigned by the President, by proclamation, to an authority within a provincial 
executive designated by the Executive Council of the province. 
(2) To the extent that it is necessary for an assignment of legislation under subitem (1) to be effectively 
carried out, the President, by proclamation, may— 

(a) amend or adapt the legislation to regulate its interpretation or application; 
(b) where the assignment does not apply to the whole of any piece of legislation, repeal and re-enact, 
with or without any amendments or adaptations referred to in paragraph (a), those provisions to which 
the assignment applies or to the extent that the assignment applies to them; or 
(c) regulate any other matter necessary as a result of the assignment, including the transfer or se-
condment of staff, or the transfer of assets, liabilities, rights and obligations, to or from the national or a 
provincial executive or any department of state, administration, security service or other institution. 

(3) (a) A copy of each proclamation issued in terms of subitem (1) or (2) must be submitted to the Nation-
al Assembly and the National Council of Provinces within 10 days of the publication of the proclamation. 
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(b) If both the National Assembly and the National Council by resolution disapprove the proclamation 
or any provision of it, the proclamation or provision lapses, but without affecting— 

(i) the validity of anything done in terms of the proclamation or provision before it lapsed; or 
(ii) a right or privilege acquired or an obligation or liability incurred before it lapsed. 

(4) When legislation is assigned under subitem (1), any reference in the legislation to an authority admin-
istering it, must be construed as a reference to the authority to which it has been assigned. 
(5) Any assignment of legislation under section 235 (8) of the previous Constitution, including any 
amendment, adaptation or repeal and re-enactment of any legislation and any other action taken under 
that section, is regarded as having been done under this item. 

15 Existing legislation outside Parliament’s legislative power 
(1) An authority within the national executive that administers any legislation falling outside Parliament’s 
legislative power when the new Constitution takes effect, remains competent to administer that legislation 
until it is assigned to an authority within a provincial executive in terms of item 14 of this Schedule. 
(2) Subitem (1) lapses two years after the new Constitution took effect. 

16 Courts 
(1) Every court, including courts of traditional leaders, existing when the new Constitution took effect, con-
tinues to function and to exercise jurisdiction in terms of the legislation applicable to it, and anyone hold-
ing office as a judicial officer continues to hold office in terms of the legislation applicable to that office, 
subject to— 

(a) any amendment or repeal of that legislation; and 
(b) consistency with the new Constitution. 

(2) (a) The Constitutional Court established by the previous Constitution becomes the Constitutional 
Court under the new Constitution. 

(b). . . . . .  
(3) (a) The Appellate Division of the Supreme Court of South Africa becomes the Supreme Court of Ap-
peal under the new Constitution. 

(b). . . . . .  
(4) (a) A provincial or local division of the Supreme Court of South Africa or a supreme court of a home-
land or a general division of such a court, becomes a High Court under the new Constitution without any 
alteration in its area of jurisdiction, subject to any rationalisation contemplated in subitem (6). 

(b) Anyone holding office or deemed to hold office as the Judge President, the Deputy Judge Presi-
dent or a judge of a court referred to in paragraph (a) when the new Constitution takes effect, be-
comes the Judge President, the Deputy Judge President or a judge of such a court under the new 
Constitution, subject to any rationalisation contemplated in subitem (6). 

(5) Unless inconsistent with the context or clearly inappropriate, a reference in any legislation or process 
to— 

(a) the Constitutional Court under the previous Constitution, must be construed as a reference to the 
Constitutional Court under the new Constitution; 
(b) the Appellate Division of the Supreme Court of South Africa, must be construed as a reference to 
the Supreme Court of Appeal; and 
(c) a provincial or local division of the Supreme Court of South Africa or a supreme court of a home-
land or general division of that court, must be construed as a reference to a High Court. 

(6) (a) As soon as is practical after the new Constitution took effect all courts, including their structure, 
composition, functioning and jurisdiction, and all relevant legislation, must be rationalised with a view to 
establishing a judicial system suited to the requirements of the new Constitution. 

(b) The Cabinet member responsible for the administration of justice, acting after consultation with the 
Judicial Service Commission, must manage the rationalisation envisaged in paragraph (a). 

(7) (a) Anyone holding office, when the Constitution of the Republic of South Africa Amendment Act, 
2001, takes effect, as— 

(i) the President of the Constitutional Court, becomes the Chief Justice as contemplated in section 
167 (1) of the new Constitution; 
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(ii) the Deputy President of the Constitutional Court, becomes the Deputy Chief Justice as contem-
plated in section 167 (1) of the new Constitution; 
(iii) the Chief Justice, becomes the President of the Supreme Court of Appeal as contemplated in 
section 168 (1) of the new Constitution; and 
(iv) the Deputy Chief Justice, becomes the Deputy President of the Supreme Court of Appeal as 
contemplated in section 168 (1) of the new Constitution. 

(b) All rules, regulations or directions made by the President of the Constitutional Court or the Chief 
Justice in force immediately before the Constitution of the Republic of South Africa Amendment Act, 
2001, takes effect, continue in force until repealed or amended. 
(c) Unless inconsistent with the context or clearly inappropriate, a reference in any law or process to 
the Chief Justice or to the President of the Constitutional Court, must be construed as a reference to 
the Chief Justice as contemplated in section 167 (1) of the new Constitution. 

17 Cases pending before courts 
All proceedings which were pending before a court when the new Constitution took effect, must be dis-
posed of as if the new Constitution had not been enacted, unless the interests of justice require other-
wise. 

18 Prosecuting authority 
(1) Section 108 of the previous Constitution continues in force until the Act of Parliament envisaged in 
section 179 of the new Constitution takes effect. This subitem does not affect the appointment of the Na-
tional Director of Public Prosecutions in terms of section 179. 
(2) An attorney-general holding office when the new Constitution takes effect, continues to function in 
terms of the legislation applicable to that office, subject to subitem (1). 

19 Oaths and affirmations 
A person who continues in office in terms of this Schedule and who has taken the oath of office or has 
made a solemn affirmation under the previous Constitution, is not obliged to repeat the oath of office or 
solemn affirmation under the new Constitution. 

20 Other constitutional institutions 
(1) In this section ‘constitutional institution’ means— 

(a) the Public Protector; 
(b) the South African Human Rights Commission; 
(c) the Commission on Gender Equality; 
(d) the Auditor-General; 
(e) the South African Reserve Bank; 
(f) the Financial and Fiscal Commission; 
(g) the Judicial Service Commission; or 
(h) the Pan South African Language Board. 

(2) A constitutional institution established in terms of the previous Constitution continues to function in 
terms of the legislation applicable to it, and anyone holding office as a commission member, a member of 
the board of the Reserve Bank or the Pan South African Language Board, the Public Protector or the Au-
ditor-General when the new Constitution takes effect, continues to hold office in terms of the legislation 
applicable to that office, subject to— 

(a) any amendment or repeal of that legislation; and 
(b) consistency with the new Constitution. 

(3) Sections 199 (1), 200 (1), (3) and (5) to (11) and 201 to 206 of the previous Constitution continue in 
force until repealed by an Act of Parliament passed in terms of section 75 of the new Constitution. 
(4) The members of the Judicial Service Commission referred to in section 105 (1) (h) of the previous 
Constitution cease to be members of the Commission when the members referred to in section 178 
(1) (i) of the new Constitution are appointed. 
(5) (a) The Volkstaat Council established in terms of the previous Constitution continues to function in 
terms of the legislation applicable to it, and anyone holding office as a member of the Council when the 
new Constitution takes effect, continues to hold office in terms of the legislation applicable to that office, 
subject to— 
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(i) any amendment or repeal of that legislation; and 
(ii) consistency with the new Constitution. 

(b) Sections 184A and 184B (1) (a), (b) and (d) of the previous Constitution continue in force until re-
pealed by an Act of Parliament passed in terms of section 75 of the new Constitution. 

21 Enactment of legislation required by new Constitution 
(1) Where the new Constitution requires the enactment of national or provincial legislation, that legislation 
must be enacted by the relevant authority within a reasonable period of the date the new Constitution 
took effect. 
(2) Section 198 (b) of the new Constitution may not be enforced until the legislation envisaged in that sec-
tion has been enacted. 
(3) Section 199 (3) (a) of the new Constitution may not be enforced before the expiry of three months af-
ter the legislation envisaged in that section has been enacted. 
(4) National legislation envisaged in section 217 (3) of the new Constitution must be enacted within three 
years of the date on which the new Constitution took effect, but the absence of this legislation during this 
period does not prevent the implementation of the policy referred to in section 217 (2). 
(5) Until the Act of Parliament referred to in section 65 (2) of the new Constitution is enacted each provin-
cial legislature may determine its own procedure in terms of which authority is conferred on its delegation 
to cast votes on its behalf in the National Council of Provinces. 
(6) Until the legislation envisaged in section 229 (1) (b) of the new Constitution is enacted, a municipality 
remains competent to impose any tax, levy or duty which it was authorised to impose when the Constitu-
tion took effect. 

22 National unity and reconciliation 
(1) Notwithstanding the other provisions of the new Constitution and despite the repeal of the previous 
Constitution, all the provisions relating to amnesty contained in the previous Constitution under the head-
ing ‘National Unity and Reconciliation’ are deemed to be part of the new Constitution for the purposes of 
the Promotion of National Unity and Reconciliation Act, 1995 (Act 34 of 1995), as amended, including for 
the purposes of its validity. 
(2) For the purposes of subitem (1), the date ’6 December 1993’ where it appears in the provisions of the 
previous Constitution under the heading ‘National Unity and Reconciliation,’ must be read as ’11 May 
1994.’ 

23 Bill of Rights 
(1) National legislation envisaged in sections 9 (4), 32 (2) and 33 (3) of the new Constitution must be en-
acted within three years of the date on which the new Constitution took effect. 
(2) Until the legislation envisaged in sections 32 (2) and 33 (3) of the new Constitution is enacted— 

(a) section 32 (1) must be regarded to read as follows 
‘(1) Every person has the right of access to all information held by the state or any of its organs in any 
sphere of government in so far as that information is required for the exercise or protection of any of their 
rights.’; and 

(b) section 33 (1) and (2) must be regarded to read as follows: 
‘Every person has the right to 

(a) lawful administrative action where any of their rights or interests is affected or threatened; 
(b) procedurally fair administrative action where any of their rights or legitimate expectations is affected 
or threatened; 
(c) be furnished with reasons in writing for administrative action which affects any of their rights or in-
terests unless the reasons for that action have been made public; and 
(d) administrative action which is justifiable in relation to the reasons given for it where any of their 
rights is affected or threatened.’ 

(3) Sections 32 (2) and 33 (3) of the new Constitution lapse if the legislation envisaged in those sections, 
respectively, is not enacted within three years of the date the new Constitution took effect. 

24 Public administration and security services 
(1) Sections 82 (4) (b), 215, 218 (1), 219 (1), 224 to 228, 236 (1), (2), (3), (6), (7) (b) and (8), 237 (1) and 
(2) (a) and 239 (4) and (5) of the previous Constitution continue in force as if the previous Constitution 
had not been repealed, subject to— 
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(a) the amendments to those sections as set out in Annexure D; 
(b) any further amendment or any repeal of those sections by an Act of Parliament passed in terms of 
section 75 of the new Constitution; and (c) consistency with the new Constitution. 

(2) The Public Service Commission and the provincial service commissions referred to in Chapter 13 of 
the previous Constitution continue to function in terms of that Chapter and the legislation applicable to it 
as if that Chapter had not been repealed, until the Commission and the provincial service commissions 
are abolished by an Act of Parliament passed in terms of section 75 of the new Constitution. 
(3) The repeal of the previous Constitution does not affect any proclamation issued under section 237 (3) 
of the previous Constitution, and any such proclamation continues in force, subject to— 

(a) any amendment or repeal; and 
(b) consistency with the new Constitution 

25 Additional disqualification for legislatures 
(1) Anyone who, when the new Constitution took effect, was serving a sentence in the Republic of more 
than 12 months’ imprisonment without the option of a fine, is not eligible to be a member of the National 
Assembly or a provincial legislature. 
(2) The disqualification of a person in terms of subitem (1) 

(a) lapses if the conviction is set aside on appeal, or the sentence is reduced on appeal to a sentence 
that does not disqualify that person; and 
(b) ends five years after the sentence has been completed. 

26 Local government 
(1) Notwithstanding the provisions of sections 151, 155, 156 and 157 of the new Constitution— 

(a) the provisions of the Local Government Transition Act, 1993 (Act 209 of 1993), as may be amend-
ed from time to time by national legislation consistent with the new Constitution, remain in force in re-
spect of a Municipal Council until a Municipal Council replacing that Council has been declared elect-
ed as a result of the first general election of Municipal Councils after the commencement of the new 
Constitution; and 
(b) a traditional leader of a community observing a system of indigenous law and residing on land with-
in the area of a transitional local council, transitional rural council or transitional representative council, 
referred to in the Local Government Transition Act, 1993, and who has been identified as set out in 
section 182 of the previous Constitution, is ex officio entitled to be a member of that council until a 
Municipal Council replacing that council has been declared elected as a result of the first general elec-
tion of Municipal Councils after the commencement of the new Constitution. 

(2) Section 245 (4) of the previous Constitution continues in force until the application of that section 
lapses. Section 16 (5) and (6) of the Local Government Transition Act, 1993, may not be repealed before 
30 April 2000. 

27 Safekeeping of Acts of Parliament and provincial Acts 
Sections 82 and 124 of the new Constitution do not affect the safekeeping of Acts of Parliament or pro-
vincial Acts passed before the new Constitution took effect. 

28 Registration of immovable property owned by the state 
(1) On the production of a certificate by a competent authority that immovable property owned by the 
state is vested in a particular government in terms of section 239 of the previous Constitution, a registrar 
of deeds must make such entries or endorsements in or on any relevant register, title deed or other doc-
ument to register that immovable property in the name of that government. 
(2) No duty, fee or other charge is payable in respect of a registration in terms of subitem (1). 

ANNEXURE A  
 AMENDMENTS TO SCHEDULE 2 TO THE PREVIOUS CONSTITUTION 

1. The replacement of item 1 with the following item— 
‘1. Parties registered in terms of national legislation and contesting an election of the National Assembly, shall nomi-
nate candidates for such election on lists of candidates prepared in accordance with this Schedule and national leg-
islation.’ 

2. The replacement of item 2 with the following item— 
‘2. The seats in the National Assembly as determined in terms of section 46 of the new Constitution, shall be filled as 
follows— 
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(a) One half of the seats from regional lists submitted by the respective parties, with a fixed number of seats re-
served for each region as determined by the Commission for the next election of the Assembly, taking into ac-
count available scientifically based data in respect of voters, and representations by interested parties. 
(b) The other half of the seats from national lists submitted by the respective parties, or from regional lists where 
national lists were not submitted.’ 

3. The replacement of item 3 with the following item— 
‘3. The lists of candidates submitted by a party, shall in total contain the names of not more than a number of candi-
dates equal to the number of seats in the National Assembly, and each such list shall denote such names in such 
fixed order of preference as the party may determine.’ 

4. The amendment of item 5 by replacing the words preceding paragraph (a) with the following words— 
‘5. The seats referred to in item 2 (a) shall be allocated per region to the parties contesting an election, as follows:.’ 

5. The amendment of item 6 
(a) by replacing the words preceding paragraph (a) with the following words— 

‘6. The seats referred to in item 2 (b) shall be allocated to the parties contesting an election, as follows:’; 
and 
(b) by replacing paragraph (a) with the following paragraph— 

‘(a) A quota of votes per seat shall be determined by dividing the total number of votes cast nationally by the 
number of seats in the National Assembly, plus one, and the result plus one, disregarding fractions, shall be the 
quota of votes per seat.’ 

6. The amendment of item 7 (3) by replacing paragraph (b) with the following paragraph— 
‘(b) An amended quota of votes per seat shall be determined by dividing the total number of votes cast nationally, 
minus the number of votes cast nationally in favour of the party referred to in paragraph (a), by the number of seats 
in the Assembly, plus one, minus the number of seats finally allocated to the said party in terms of paragraph (a).’ 

7. The replacement of item 10 with the following item— 
‘10. The number of seats in each provincial legislature shall be as determined in terms of section 105 of the new 
Constitution.’ 

8. The replacement of item 11 with the following item— 
‘11. Parties registered in terms of national legislation and contesting an election of a provincial legislature, shall nom-
inate candidates for election to such provincial legislature on provincial lists prepared in accordance with this Sched-
ule and national legislation.’ 

9. The replacement of item 16 with the following item— 
‘Designation of representatives 
16 (1) After the counting of votes has been concluded, the number of representatives of each party has been deter-
mined and the election result has been declared in terms of section 190 of the new Constitution, the Commission 
shall, within two days after such declaration, designate from each list of candidates, published in terms of national 
legislation, the representatives of each party in the legislature. 
(2) Following the designation in terms of subitem (1), if a candidate’s name appears on more than one list for the Na-
tional Assembly or on lists for both the National Assembly and a provincial legislature (if an election of the Assembly 
and a provincial legislature is held at the same time), and such candidate is due for designation as a representative 
in more than one case, the party which submitted such lists shall, within two days after the said declaration, indicate 
to the Commission from which list such candidate will be designated or in which legislature the candidate will serve, 
as the case may be, in which event the candidate’s name shall be deleted from the other lists. 
(3) The Commission shall forthwith publish the list of names of representatives in the legislature or legislatures.’ 

10. The amendment of item 18 by replacing paragraph (b) with the following paragraph— 
‘(b) a representative is appointed as a permanent delegate to the National Council of Provinces;.’ 

11. The replacement of item 19 with the following item— 
‘19. Lists of candidates of a party referred to in item 16 (1) may be supplemented on one occasion only at any time 
during the first 12 months following the date on which the designation of representatives in terms of item 16 has 
been concluded, in order to fill casual vacancies: Provided that any such supplementation shall be made at the end 
of the list.’ 

12. The replacement of item 23 with the following item— 
‘Vacancies 
23 (1) In the event of a vacancy in a legislature to which this Schedule applies, the party which nominated the vacat-
ing member shall fill the vacancy by nominating a person— 

(a) whose name appears on the list of candidates from which the vacating member was originally nominated; 
and 
(b) who is the next qualified and available person on the list. 

(2) A nomination to fill a vacancy shall be submitted to the Speaker in writing. 
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(3) If a party represented in a legislature dissolves or ceases to exist and the members in question vacate their seats 
in consequence of item 23A (1), the seats in question shall be allocated to the remaining parties mutatis mutandis as 
if such seats were forfeited seats in terms of item 7 or 14, as the case may be.’ 

13. The insertion of the following item after item 23— 
‘Additional ground for loss of membership of legislatures 
23A (1) A person loses membership of a legislature to which this Schedule applies if that person ceases to be a 
member of the party which nominated that person as a member of the legislature. 
(2) Despite subitem (1) any existing political party may at any time change its name. 
(3) An Act of Parliament may, within a reasonable period after the new Constitution took effect, be passed in accord-
ance with section 76 (1) of the new Constitution to amend this item and item 23 to provide for the manner in which it 
will be possible for a member of a legislature who ceases to be a member of the party which nominated that mem-
ber, to retain membership of such legislature. 
(4) An Act of Parliament referred to in subitem (3) may also provide for— 

(a) any existing party to merge with another party; or 
(b) any party to subdivide into more than one party.’ 

14. The deletion of item 24. 
15. The amendment of item 25— 

(a) by replacing the definition of ‘Commission’ with the following definition: ‘Commission’ means the Electoral 
Commission referred to in section 190 of the new Constitution;’; and 
(b) by inserting the following definition after the definition of ‘national list’: ‘new Constitution’ means the Constitution 
of the Republic of South Africa, 1996;.’ 

16. The deletion of item 26. 
ANNEXURE B  

GOVERNMENT OF NATIONAL UNITY: NATIONAL SPHERE 
1. Section 84 of the new Constitution is deemed to contain the following additional subsection— 

‘(3) The President must consult the Executive Deputy Presidents— 
(a) in the development and execution of the policies of the national government; 
(b) in all matters relating to the management of the Cabinet and the performance of Cabinet business; 
(c) in the assignment of functions to the Executive Deputy Presidents; 
(d) before making any appointment under the Constitution or any legislation, including the appointment of am-
bassadors or other diplomatic representatives; 
(e) before appointing commissions of inquiry; 
(f) before calling a referendum; and 
(g) before pardoning or reprieving offenders.’ 

2. Section 89 of the new Constitution is deemed to contain the following additional subsection— 
‘(3) Subsections (1) and (2) apply also to an Executive Deputy President.’ 

3. Paragraph (a) of section 90 (1) of the new Constitution is deemed to read as follows— 
‘(a) an Executive Deputy President designated by the President;.’ 

4. Section 91 of the new Constitution is deemed to read as follows— 
‘Cabinet 
91 (1) The Cabinet consists of the President, the Executive Deputy Presidents and— 

(a) not more than 27 Ministers who are members of the National Assembly and appointed in terms of subsec-
tions (8) to (12); and 
(b) not more than one Minister who is not a member of the National Assembly and appointed in terms of subsec-
tion (13), provided the President, acting in consultation with the Executive Deputy Presidents and the leaders of 
the participating parties, deems the appointment of such a Minister expedient. 

(2) Each party holding at least 80 seats in the National Assembly is entitled to designate an Executive Deputy Presi-
dent from among the members of the Assembly. 
(3) If no party or only one party holds 80 or more seats in the Assembly, the party holding the largest number of 
seats and the party holding the second largest number of seats are each entitled to designate one Executive Deputy 
President from among the members of the Assembly. 
(4) On being designated, an Executive Deputy President may elect to remain or cease to be a member of the As-
sembly. 
(5) An Executive Deputy President may exercise the powers and must perform the functions vested in the office of 
Executive Deputy President by the Constitution or assigned to that office by the President. 
(6) An Executive Deputy President holds office— 
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(a) until 30 April 1999 unless replaced or recalled by the party entitled to make the designation in terms of sub-
sections (2) and (3); or 
(b) until the person elected President after any election of the National Assembly held before 30 April 1999, as-
sumes office. 

(7) A vacancy in the office of an Executive Deputy President may be filled by the party which designated that Deputy 
President. 
(8) A party holding at least 20 seats in the National Assembly and which has decided to participate in the govern-
ment of national unity, is entitled to be allocated one or more of the Cabinet portfolios in respect of which Ministers 
referred to in subsection (1) (a) are to be appointed, in proportion to the number of seats held by it in the National 
Assembly relative to the number of seats held by the other participating parties. 
(9) Cabinet portfolios must be allocated to the respective participating parties in accordance with the following formu-
la— 

(a) A quota of seats per portfolio must be determined by dividing the total number of seats in the National As-
sembly held jointly by the participating parties by the number of portfolios in respect of which Ministers referred to 
in subsection (1) (a) are to be appointed, plus one. 
(b) The result, disregarding third and subsequent decimals, if any, is the quota of seats per portfolio. 
(c) The number of portfolios to be allocated to a participating party is determined by dividing the total number of 
seats held by that party in the National Assembly by the quota referred to in paragraph (b). 
(d) The result, subject to paragraph (e), indicates the number of portfolios to be allocated to that party. 
(e) Where the application of the above formula yields a surplus not absorbed by the number of portfolios allocat-
ed to a party, the surplus competes with other similar surpluses accruing to another party or parties, and any 
portfolio or portfolios which remain unallocated must be allocated to the party or parties concerned in sequence 
of the highest surplus. 

(10) The President after consultation with the Executive Deputy Presidents and the leaders of the participating par-
ties must— 

(a) determine the specific portfolios to be allocated to the respective participating parties in accordance with the 
number of portfolios allocated to them in terms of subsection (9); 
(b) appoint in respect of each such portfolio a member of the National Assembly who is a member of the party to 
which that portfolio was allocated under paragraph(a), as the Minister responsible for that portfolio; 
(c) if it becomes necessary for the purposes of the Constitution or in the interest of good government, vary any 
determination under paragraph (a), subject to subsection (9); 
(d) terminate any appointment under paragraph (b)— 

(i) if the President is requested to do so by the leader of the party of which the Minister in question is a mem-
ber; or 
(ii) if it becomes necessary for the purposes of the Constitution or in the interest of good government; or 

(e) fill, when necessary, subject to paragraph (b), a vacancy in the office of Minister. 
(11) Subsection (10) must be implemented in the spirit embodied in the concept of a government of national unity, 
and the President and the other functionaries concerned must in the implementation of that subsection seek to 
achieve consensus at all times: Provided that if consensus cannot be achieved on— 

(a) the exercise of a power referred to in paragraph (a), (c) or (d) (ii) of that subsection, the President’s decision 
prevails; 
(b) the exercise of a power referred to in paragraph (b), (d) (i) or (e) of that subsection affecting a person who is 
not a member of the President’s party, the decision of the leader of the party of which that person is a member 
prevails; and 
(c) the exercise of a power referred to in paragraph (b) or (e) of that subsection affecting a person who is a 
member of the President’s party, the President’s decision prevails. 

(12) If any determination of portfolio allocations is varied under subsection (10) (c), the affected Ministers must va-
cate their portfolios but are eligible, where applicable, for reappointment to other portfolios allocated to their respec-
tive parties in terms of the varied determination. 
(13) The President— 

(a) in consultation with the Executive Deputy Presidents and the leaders of the participating parties, must— 
(i) determine a specific portfolio for a Minister referred to in subsection (1) (b) should it become necessary 
pursuant to a decision of the President under that subsection; 
(ii) appoint in respect of that portfolio a person who is not a member of the National Assembly, as the Minis-
ter responsible for that portfolio; and 
(iii) fill, if necessary, a vacancy in respect of that portfolio; or 

(b) after consultation with the Executive Deputy Presidents and the leaders of the participating parties, must ter-
minate any appointment under paragraph (a) if it becomes necessary for the purposes of the Constitution or in 
the interest of good government. 
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(14) Meetings of the Cabinet must be presided over by the President, or, if the President so instructs, by an Execu-
tive Deputy President: Provided that the Executive Deputy Presidents preside over meetings of the Cabinet in turn 
unless the exigencies of government and the spirit embodied in the concept of a government of national unity other-
wise demand. 
(15) The Cabinet must function in a manner which gives consideration to the consensus-seeking spirit embodied in 
the concept of a government of national unity as well as the need for effective government.’ 

5. Section 93 of the new Constitution is deemed to read as follows— 
‘Appointment of Deputy Ministers 
93 (1) The President may, after consultation with the Executive Deputy Presidents and the leaders of the parties par-
ticipating in the Cabinet, establish deputy ministerial posts. 
(2) A party is entitled to be allocated one or more of the deputy ministerial posts in the same proportion and accord-
ing to the same formula that portfolios in the Cabinet are allocated. 
(3) The provisions of section 91 (10) to (12) apply, with the necessary changes, in respect of Deputy Ministers, and 
in such application a reference in that section to a Minister or a portfolio must be read as a reference to a Deputy 
Minister or a deputy ministerial post, respectively. 
(4) If a person is appointed as the Deputy Minister of any portfolio entrusted to a Minister— 

(a) that Deputy Minister must exercise and perform on behalf of the relevant Minister any of the powers and func-
tions assigned to that Minister in terms of any legislation or otherwise which may, subject to the directions of the 
President, be assigned to that Deputy Minister by that Minister; and 
(b) any reference in any legislation to that Minister must be construed as including a reference to the Deputy Min-
ister acting in terms of an assignment under paragraph (a) by the Minister for whom that Deputy Minister acts. 

(5) Whenever a Deputy Minister is absent or for any reason unable to exercise or perform any of the powers or func-
tions of office, the President may appoint any other Deputy Minister or any other person to act in the said Deputy 
Minister’s stead, either generally or in the exercise or performance of any specific power or function.’ 

6. Section 96 of the new Constitution is deemed to contain the following additional subsections— 
‘(3) Ministers are accountable individually to the President and to the National Assembly for the administration of 
their portfolios, and all members of the Cabinet are correspondingly accountable collectively for the performance of 
the functions of the national government and for its policies. 
(4) Ministers must administer their portfolios in accordance with the policy determined by the Cabinet. 
(5) If a Minister fails to administer the portfolio in accordance with the policy of the Cabinet, the President may re-
quire the Minister concerned to bring the administration of the portfolio into conformity with that policy. 
(6) If the Minister concerned fails to comply with a requirement of the President under subsection (5), the President 
may remove the Minister from office— 

(a) if it is a Minister referred to in section 91 (1) (a), after consultation with the Minister and, if the Minister is not a 
member of the President’s party or is not the leader of a participating party, also after consultation with the leader 
of that Minister’s party; or 
(b) if it is a Minister referred to in section 91 (1) (b), after consultation with the Executive Deputy Presidents and 
the leaders of the participating parties.’ 

ANNEXURE C  
GOVERNMENT OF NATIONAL UNITY: PROVINCIAL SPHERE 

1. Section 132 of the new Constitution is deemed to read as follows— 
‘Executive Councils 
132 (1) The Executive Council of a province consists of the Premier and not more than 10 members appointed by 
the Premier in accordance with this section. 
(2) A party holding at least 10 per cent of the seats in a provincial legislature and which has decided to participate in 
the government of national unity, is entitled to be allocated one or more of the Executive Council portfolios in propor-
tion to the number of seats held by it in the legislature relative to the number of seats held by the other participating 
parties. 
(3) Executive Council portfolios must be allocated to the respective participating parties according to the same for-
mula set out in section 91 (9), and in applying that formula a reference in that section to— 

(a) the Cabinet, must be read as a reference to an Executive Council; 
(b) a Minister, must be read as a reference to a member of an Executive Council; and 
(c) the National Assembly, must be read as a reference to the provincial legislature. 

(4) The Premier of a province after consultation with the leaders of the participating parties must— 
(a) determine the specific portfolios to be allocated to the respective participating parties in accordance with the 
number of portfolios allocated to them in terms of subsection (3); 
(b) appoint in respect of each such portfolio a member of the provincial legislature who is a member of the party 
to which that portfolio was allocated under paragraph (a), as the member of the Executive Council responsible 
for that portfolio; 
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(c) if it becomes necessary for the purposes of the Constitution or in the interest of good government, vary any 
determination under paragraph (a), subject to subsection (3); 
(d) terminate any appointment under paragraph (b)— 

(i) if the Premier is requested to do so by the leader of the party of which the Executive Council member in 
question is a member; or 
(ii) if it becomes necessary for the purposes of the Constitution or in the interest of good government; 

(e) fill, when necessary, subject to paragraph (b), a vacancy in the office of a member of the Executive Council. 
(5) Subsection (4) must be implemented in the spirit embodied in the concept of a government of national unity, and 
the Premier and the other functionaries concerned must in the implementation of that subsection seek to achieve 
consensus at all times: Provided that if consensus cannot be achieved on— 

(a) the exercise of a power referred to in paragraph (a), (c) or (d) (ii) of that subsection, the Premier’s decision 
prevails; 
(b) the exercise of a power referred to in paragraph (b), (d) (i) or (e) of that subsection affecting a person who is 
not a member of the Premier’s party, the decision of the leader of the party of which such person is a member 
prevails; and 
(c) the exercise of a power referred to in paragraph (b) or (e) of that subsection affecting a person who is a 
member of the Premier’s party, the Premier’s decision prevails. 

(6) If any determination of portfolio allocations is varied under subsection (4) (c), the affected members must vacate 
their portfolios but are eligible, where applicable, for reappointment to other portfolios allocated to their respective 
parties in terms of the varied determination. 
(7) Meetings of an Executive Council must be presided over by the Premier of the province. 
(8) An Executive Council must function in a manner which gives consideration to the consensus-seeking spirit em-
bodied in the concept of a government of national unity, as well as the need for effective government.’ 

2. Section 136 of the new Constitution is deemed to contain the following additional subsections— 
‘(3) Members of Executive Councils are accountable individually to the Premier and to the provincial legislature for 
the administration of their portfolios, and all members of the Executive Council are correspondingly accountable col-
lectively for the performance of the functions of the provincial government and for its policies. 
(4) Members of Executive Councils must administer their portfolios in accordance with the policy determined by the 
Council. 
(5) If a member of an Executive Council fails to administer the portfolio in accordance with the policy of the Council, 
the Premier may require the member concerned to bring the administration of the portfolio into conformity with that 
policy. 
(6) If the member concerned fails to comply with a requirement of the Premier under subsection (5), the Premier may 
remove the member from office after consultation with the member, and if the member is not a member of the Prem-
ier’s party or is not the leader of a participating party, also after consultation with the leader of that member’s party.’ 

ANNEXURE D  
PUBLIC ADMINISTRATION AND SECURITY SERVICES: AMENDMENTS TO SECTIONS OF THE PREVIOUS CONSTI-

TUTION 
1. The amendment of section 218 of the previous Constitution— 

(a) by replacing in subsection (1) the words preceding paragraph (a) with the following words— 
‘(1) Subject to the directions of the Minister of Safety and Security, the National Commissioner shall be responsi-
ble for—’; 

(b) by replacing paragraph (b) of subsection (1) with the following paragraph— 
‘(b) the appointment of provincial commissioners;’; 

(c) by replacing paragraph (d) of subsection (1) with the following paragraph— 
‘(d) the investigation and prevention of organised crime or crime which requires national investigation and pre-
vention or specialised skills;’; and 

(d) by replacing paragraph (k) of subsection (1) with the following paragraph— 
‘(k) the establishment and maintenance of a national public order policing unit to be deployed in support of and at 
the request of the Provincial Commissioner;.’ 

2. The amendment of section 219 of the previous Constitution by replacing in subsection (1) the words preceding para-
graph (a) with the following words— 

‘(1) Subject to section 218 (1), a Provincial Commissioner shall be responsible for—.’ 
3. The amendment of section 224 of the previous Constitution by replacing the proviso to subsection (2) with the following 
proviso— 

‘Provided that this subsection shall also apply to members of any armed force which submitted its personnel list after 
the commencement of the Constitution of the Republic of South Africa, 1993 (Act 200 of 1993), but before the adop-
tion of the new constitutional text as envisaged in section 73 of that Constitution, if the political organisation under 
whose authority and control it stands or with which it is associated and whose objectives it promotes did participate 
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in the Transitional Executive Council or did take part in the first election of the National Assembly and the provincial 
legislatures under the said Constitution.’ 

4. The amendment of section 227 of the previous Constitution by replacing subsection (2) with the following subsection— 
‘(2) The National Defence Force shall exercise its powers and perform its functions solely in the national interest in 
terms of Chapter 11 of the Constitution of the Republic of South Africa, 1996.’ 

5. The amendment of section 236 of the previous Constitution— 
(a) by replacing subsection (1) with the following subsection— 

‘(1) A public service, department of state, administration or security service which immediately before the com-
mencement of the Constitution of the Republic of South Africa, 1996 (hereinafter referred to as ‘the new Consti-
tution’), performed governmental functions, continues to function in terms of the legislation applicable to it until it 
is abolished or incorporated or integrated into any appropriate institution or is rationalised or consolidated with 
any other institution.’; 

(b) by replacing subsection (6) with the following subsection— 
‘(6) (a) The President may appoint a commission to review the conclusion or amendment of a contract, the ap-
pointment or promotion, or the award of a term or condition of service or other benefit, which occurred between 
27 April 1993 and 30 September 1994 in respect of any person referred to in subsection (2) or any class of such 
persons. 
(b) The commission may reverse or alter a contract, appointment, promotion or award if not proper or justifiable 
in the circumstances of the case.’; and 

(c) by replacing ‘this Constitution,’ wherever this occurs in section 236, with ‘the new Constitution.’ 
6. The amendment of section 237 of the previous Constitution— 

(a) by replacing paragraph (a) of subsection (1) with the following paragraph— 
‘(a) The rationalisation of all institutions referred to in section 236 (1), excluding military forces referred to in sec-
tion 224 (2), shall after the commencement of the Constitution of the Republic of South Africa, 1996, continue, 
with a view to establishing— 

(i) an effective administration in the national sphere of government to deal with matters within the jurisdiction 
of the national sphere; and 
(ii) an effective administration for each province to deal with matters within the jurisdiction of each provincial 
government.’; and 

(b) by replacing subparagraph (i) of subsection (2) (a) with the following subparagraph— 
‘(i) institutions referred to in section 236 (1), excluding military forces, shall rest with the national government, 
which shall exercise such responsibility in co-operation with the provincial governments;.’ 

7. The amendment of section 239 of the previous Constitution by replacing subsection (4) with the following subsection— 
‘(4) Subject to and in accordance with any applicable law, the assets, rights, duties and liabilities of all forces referred 
to in section 224 (2) shall devolve upon the National Defence Force in accordance with the directions of the Minister 
of Defence.’ 

Schedule 6A  
[Repealed] 

Schedule 6B  
[Repealed]  
Schedule 7  

LAWS REPEALED 
Number and Year of Law Title 
Act 200 of 1993 Constitution of the Republic of South Africa, 1993 
Act 2 of 1994 Constitution of the Republic of South Africa Amendment Act, 1994 
Act 3 of 1994 Constitution of the Republic of South Africa Second Amendment Act, 1994 
Act 13 of 1994 Constitution of the Republic of South Africa Third Amendment Act, 1994 
Act 14 of 1994 Constitution of the Republic of South Africa Fourth Amendment Act, 1994 
Act 24 of 1994 Constitution of the Republic of South Africa Sixth Amendment Act, 1994 
Act 29 of 1994 Constitution of the Republic of South Africa Fifth Amendment Act, 1994 
Act 20 of 1995 Constitution of the Republic of South Africa Amendment Act, 1995 
Act 44 of 1995 Constitution of the Republic of South Africa Second Amendment Act, 1995 
Act 7 of 1996 Constitution of the Republic of South Africa Amendment Act, 1996 
Act 26 of 1996 Constitution of the Republic of South Africa Third Amendment Act, 1996 
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Michael Wines, Push to Alter Constitution, via the States, N.Y. TIMES, Aug. 23, 2016, at A1 
Taking advantage of almost a decade of politi-
cal victories in state legislatures across the 
country, conservative advocacy groups are 
quietly marshaling support for an event un-
precedented in the nation’s history: a conven-
tion of the 50 states, summoned to consider 
amending the Constitution. 
The groups are an amalgam of free-market, 
low-tax and small-government proponents, 
often funded by corporations and deeply con-
servative supporters like the billionaire Koch 
brothers and Donors Trust, whose contributors 
are mostly anonymous. They want an amend-
ment to require a balanced federal budget, an 
idea many conservatives have embraced, 
many economists disdain and Congress has 
failed to endorse for decades…. 
The process, which is playing out largely be-
yond public notice, rests on a clause in Article 
5 of the Constitution that allows the states to 
sidestep Congress and draft their own consti-
tutional amendments whenever two-thirds of 
their legislatures demand it. 
That will by no means be easy. Even if the two-
thirds threshold were reached, a convention 
would probably face a court battle over whether 
the legislatures’ calls for a convention were suf-
ficiently similar. And as with any amendment 
that Congress proposes, state-written amend-
ments would need approval by three-quarters of 
the states — either by their legislatures or by 
state conventions — to take effect. . . . 
So far, 28 states have adopted resolutions call-
ing for a convention on a balanced-budget 
amendment, including 10 in the past three 
years, and two, Oklahoma and West Virginia, 
this spring. That is just six states short of the 
34 needed to invoke the Article 5 clause. 
“I think the prospect is very good in 2017,” 
said Gary Banz, a Republican who is the ma-
jority whip in the Oklahoma House of Repre-
sentatives. “You can look at any number of 
states that are not on board yet, and they’re 
controlled by very conservative elements.’’ 
Including nominally nonpartisan Nebraska, 
Republicans now control 31 state assem-
blies — more than double the number in 2010. 
Of the 11 states advocacy groups have target-

ed for pro-convention lobbying next year, Re-
publicans control both houses of the Legisla-
ture in seven. 
Representative Banz is among those leading 
the charge. In addition to his statehouse job, 
he is the national secretary of the American 
Legislative Exchange Council, known as AL-
EC, a nonprofit financed by corporate and pri-
vate donors, including the Kochs, that is at the 
center of the convention effort. 
At ALEC’s annual meeting, in Indianapolis 
last month, another leading advocacy group, 
the Balanced Budget Amendment Task Force, 
staged a seminar for legislators on an amend-
ment convention. 
Citizens for Self-Governance, a Texas-based 
group with Tea Party roots, has ALEC back-
ing for a more sweeping goal: an amendment 
that would “impose fiscal restraints” on the 
federal government, reduce its authority and 
limit the terms of federal elected officials…. 
Supporters say the philosophy that state gov-
ernments and ordinary people usually adhere 
to — that it is wrong and destructive to spend 
beyond one’s income — should apply to the 
federal government as well. In that view, the 
$19.4 trillion national debt threatens to destroy 
Americans’ future prosperity. “It’s immoral 
for one generation to borrow and spend be-
yond its means and leave the bill to the next 
generation,” said Scott Rogers, the director of 
the Balanced Budget Amendment Task Force. 
But opponents say an amendment, not the def-
icit, is the threat. A government that could not 
run deficits, they argue, would not be able to 
stimulate the economy during recessions, 
when job-creating spending is most needed. 
And it would not be able to elude budget ceil-
ings for benefits like Social Security, or for 
job-creating projects like highways that are 
financed with debt. 
In truth, they say, debt is a fact of life for both 
states and ordinary households — in bond is-
sues that finance revenue generators like con-
vention centers and bridges, and for ordinary 
necessities like cars, kitchen remodelings and 
homes. Banning deficit spending, they say, 
would bring the economy to a halt. 

http://kfor.com/2016/04/26/oklahoma-senate-gives-final-ok-to-balanced-budget-convention/
http://wvpublic.org/term/hcr-36
http://www.ncsl.org/research/about-state-legislatures/partisan-composition.aspx
http://www.ncsl.org/research/about-state-legislatures/partisan-composition.aspx
https://www.alec.org/
https://www.alec.org/
http://bba4usa.org/
http://www.conventionofstates.com/national_leadership
http://www.conventionofstates.com/
http://topics.nytimes.com/topics/reference/timestopics/subjects/n/national_debt_us/index.html?inline=nyt-classifier
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But the basic argument for federal frugality 
has broad appeal. Polls generally indicate 
strong support for a balanced-budget amend-
ment, and advocates persuaded 32 state legis-
latures to back an amendment convention dur-
ing the Reagan administration. 
Congress defused the movement by passing the 
Gramm-Rudman-Hollings Balanced Budget 
and Emergency Deficit Control Act of 1985, 
which pledged — toothlessly, it turned out — 
to eliminate annual federal deficits within six 
years. Over the next three decades, many legis-
latures rescinded their convention calls. Only 
recently has the movement seen a revival. 
Amendment conventions are not exclusively a 
conservative cause. With liberals’ backing, 
four states have passed resolutions advocating 
a convention to overturn the Supreme 
Court’s Citizens United ruling on campaign 
finance. 
Yet debate over an amendment’s merits has 
taken a back seat to a more fundamental ques-
tion: whether delegates to a convention could 
be trusted not to tinker with other parts of the 
Constitution. 
Article 5 places no limits on a convention’s 
power. Some experts note that the Constitution 
itself arose from a convention called to amend 
its predecessor, the Articles of Confederation 
— and tore up the document and started from 
scratch. That convention even scrapped the Ar-
ticles’ terms of ratification — unanimous ap-
proval by the states — and substituted a lower 
barrier, three-fourths of states. (Some pro-
amendment conservatives argue that the dele-
gates to Philadelphia did not go rogue, but al-
ways planned to rewrite the Articles.) 
So what rules would an amendments convention 
follow? “The answer to almost every question 
you could ask is ‘We don’t know,’” said Mi-
chael J. Klarman, a constitutional law expert at 
Harvard whose book on that convention, “The 
Framers’ Coup: The Making of the United 
States Constitution,” will be published in Octo-
ber. “I think a convention can do anything they 
want — re-establish slavery, establish a national 
church. I just don’t think there’s any limit.” 
Michael J. Gerhardt, a University of North 
Carolina law professor and scholar in resi-

dence at the National Constitution Center in 
Philadelphia, said Article 5’s reticence gave 
states leeway to improvise. “Once you have a 
convention, then in some respects it becomes 
a free-for-all,” he said. “All bets are off.” 
History suggests at least one Founding Father 
had similar qualms. During the drafting of the 
Constitution, James Madison did not oppose the 
Article 5 clause, but worried “that difficulties 
might arise as to the form, the quorum.” 
Advocates scoff at the hand-wringing. Conven-
tions of states, they say, are nothing new: 
About three dozen met from the 1700s to 1922 
— most before the Constitution was drafted — 
considering everything from trade to slavery to 
divvying up the Colorado River’s water. Most 
did not include every state, but each generally 
followed a preset agenda. A convention to draft 
amendments, they say, would be no different. 
“There’s never been a convention where the 
delegates went wild,” said Rob Natelson, a 
former University of Montana constitutional 
scholar who wrote an amendment convention 
handbook for ALEC and is now a fellow at the 
conservative Independence Institute in Den-
ver. “They all negotiated a deal, came to an 
agreement or didn’t, and went home,” he said. 
There is, though, one signal difference: None 
of those meetings bore the Constitution’s bless-
ing. One, in 1861, did propose an amendment 
to avert an impending civil war, but it was an 
ad hoc affair, not an Article 5 meeting. 
At least one contrarian liberal agrees with Mr. 
Natelson. Lawrence Lessig, the Harvard Law 
School professor and recent, if brief, Demo-
cratic presidential candidate, said he doubted 
that an amendments convention would run 
amok, rewriting the nation’s seminal rules. 
But even if it did, he said, he would not be es-
pecially concerned: After all, a convention 
only proposes amendments. 
“The very terms of Article 5 state that pro-
posals aren’t valid unless they’re ratified by 
three-fourths of the states,” he said. “There’s 
no controversial idea on the left or the right 
that won’t have 13 states against it.”
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Knight First Amendment Institute at Columbia University v. Donald J. Trump 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

Introduction 

1. President Trump’s Twitter account, @realDonaldTrump, has become an important source 
of news and information about the government, and an important public forum for speech by, to, 
and about the President. In an effort to suppress dissent in this forum, Defendants have exclud-
ed—“blocked”—Twitter users who have criticized the President or his policies. This practice is 
unconstitutional, and this suit seeks to end it. 

2. As the Supreme Court recognized just a few weeks ago, social media platforms like Fa-
cebook and Twitter provide “perhaps the most powerful mechanisms available to a private citi-
zen to make his or her voice heard.” Packingham v. North Carolina, slip op. at 8, 582 U.S. 
  (2017). These platforms have been “revolution[ary],” not least because they have trans-
formed civic engagement by allowing elected officials to communicate instantaneously and di-
rectly with their constituents. “Governors in all 50 States and almost every Member of Congress 
have set up [Twitter] accounts for this purpose,” id. at 5, allowing citizens to “petition their 
elected representatives and otherwise engage with them in a direct manner,” id. at 8. Twitter ena-
bles ordinary citizens to speak directly to public officials and to listen to and debate others about 
public issues, in much the same way they could if they were gathered on a sidewalk or in a pub-
lic park, or at a city council meeting or town hall. 

3. Because of the way the President and his aides use the @realDonaldTrump Twitter ac-
count, the account is a public forum under the First Amendment. Defendants have made the ac-
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count accessible to all, taking advantage of Twitter’s interactive platform to directly engage the 
President’s 33 million followers. The President’s tweets routinely generate tens of thousands of 
comments in the vibrant discussion forums associated with each of the President’s tweets. Fur-
ther, Defendants have promoted the President’s Twitter account as a key channel for official 
communication. Defendants use the account to make formal announcements, defend the Presi-
dent’s official actions, report on meetings with foreign leaders, and promote the administra-
tion’s positions on health care, immigration, foreign affairs, and other matters. The President’s 
advisors have stated that tweets from @realDonaldTrump are “official statements,” and they 
have been treated as such by politicians, world leaders, the National Archive and Records Ad-
ministration, and federal courts. 

4. Plaintiffs include individuals from across the country who have been blocked from 
the @realDonaldTrump account because of opinions they expressed in replies to the Presi-
dent’s tweets. Because of their criticism of the President, these Plaintiffs have been prevent-
ed or impeded from viewing the President’s tweets, from replying to the tweets, from view-
ing the discussions associated with the tweets, and from participating in those discussions. 
Defendants’ actions violate the First Amendment rights of these individual Plaintiffs as well 
as those of other Twitter users, like Plaintiff Knight First Amendment Institute, that follow 
the @realDonaldTrump account and are now deprived of their right to read the speech of 
the dissenters who have been blocked. 

5. Plaintiffs respectfully ask that the Court declare that the viewpoint-based exclusion of the in-
dividual Plaintiffs violates the First Amendment, and order the Defendants to restore their access. 

6-15. [Identification of the plaintiffs and their twitter handles.] 

16. Defendant Donald Trump is President of the United States and is sued in his official ca-
pacity only. President Trump operates and/or oversees the operation of a verified Twitter account 
under the handle @realDonaldTrump. The President and/or his subordinates have blocked all of 
the Plaintiffs except the Knight First Amendment Institute from this account. 

17. Defendant Sean Spicer is the White House Press Secretary and Acting Communica-
tions Director and is sued in his official capacity only. Mr. Spicer directs or coordinates all 
White House communications. Upon information and belief, Mr. Spicer has the ability to 
block and unblock individuals from the @realDonaldTrump account. 

18. Defendant Daniel Scavino is the White House Social Media Director and Assistant to 
the President and is sued in his official capacity only. Mr. Scavino posts messages on behalf of 
President Trump to @realDonaldTrump and other social media accounts, including @POTUS 
and @WhiteHouse. Upon information and belief, Mr. Scavino has the ability to block and un-
block individuals from the @realDonaldTrump account. 

Factual Allegations 

A. Twitter 
19. Twitter is a social media platform with more than 300 million active users worldwide, in-

cluding some 70 million in the United States. The platform allows users to publish short messag-
es, to republish or respond to others’ messages, and to interact with other Twitter users in relation 
to those messages. Speech posted on Twitter ranges from personal insult to poetry, but particular-
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ly relevant here is that a significant amount of speech posted on the platform is speech by, to, or 
about the government. 

20. Users. A Twitter “user” is an individual who has created an account on the platform. A 
user can post “tweets,” up to 140 characters in length, to a webpage on Twitter that is attached to 
the user’s account. Tweets can include photographs, videos, and links. Some Twitter users do not 
tweet—i.e., publish messages—at all. Others publish hundreds of messages a day. 

21. Timelines. A Twitter user’s webpage displays all tweets generated by the user, with the 
most recent tweets appearing at the top of the page. This display is known as a user’s “timeline.” 
When a user generates a tweet, the timeline updates immediately to include that tweet. Anyone 
who can view a user’s public Twitter webpage can see the user’s timeline. Below is a screenshot 
of part of the timeline associated with the @realDonaldTrump account: 
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22. A Twitter user must have an account name, which is an @ symbol followed by a unique 
identifier (e.g., @realDonaldTrump), and a descriptive name (e.g., Donald J. Trump). The account 
name is called the user’s “handle.” Alongside the handle, a user’s webpage will display the date 
the user joined Twitter and a button that invites others to “Tweet to” the user. (This button is visi-
ble only to other Twitter users.) A user’s Twitter webpage may also include a short biographical 
description; a profile picture, such as a headshot; a “header” image, which appears as a banner at 
the top of the webpage; the user’s location; a button labeled “Message,” which allows two users 
to correspond privately; and a small sample of photographs and videos posted to the user’s time-
line, which link to a full gallery. Thus, part of the webpage for @realDonaldTrump recently 
looked like this: 

 

 
 

23. Tw eets. An individual “tweet” comprises the tweeted content (i.e., the message, including 
any embedded photograph, video, or link), the user’s account name (with a link to the user’s 
Twitter webpage), the user’s profile picture, the date and time the tweet was generated, and the 
number of times the tweet has been replied to ( ), retweeted by ( ), or liked by ( ) other us-
ers. Thus, a recent tweet from @realDonaldTrump looks like this: 
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24. By default, Twitter webpages and their associated timelines are visible to everyone 
with internet access, including those who are not Twitter users. However, although non-
users can view users’ Twitter webpages, they cannot interact with users on the Twitter plat-
form. 

25. Following. Twitter users can subscribe to other users’ messages by “following” those 
users’ accounts. Users see all tweets posted or retweeted by accounts they have followed. This 
display is labeled “Home” on Twitter’s site, but it is often referred to as a user’s “feed.” 

26. Verification. Twitter permits users to establish accounts under their real names or pseudo-
nyms. Users who want to establish that they are who they claim to be can ask Twitter to “verify” 
their accounts. When an account is verified, a blue badge with a checkmark appears next to the 
user’s name on his or her Twitter page and on each tweet the user posts. 

27. Retweeting. Beyond publishing tweets to their followers, Twitter users can engage 
with one another in a variety of ways. For example, they can “retweet”—i.e., republish—the 
tweets of other users, either by publishing them directly to their own followers or by “quot-
ing” them in their own tweets. When a user retweets a tweet, it appears on the user’s timeline 
in the same form as it did on the original user’s timeline, but with a notation indicating that 
the post was retweeted. This is a recent retweet by @realDonaldTrump: 

  



  

 137 

28. Replying. A Twitter user can also reply to other users’ tweets. Like any other tweet, a re-
ply can be up to 140 characters in length and can include photographs, videos, and links. When a 
user replies to a tweet, the reply appears on the user’s timeline under a tab labeled “Tweets & 
replies.” The reply will also appear on the original user’s feed in a “comment thread” under the 
tweet that prompted the reply. Other users’ replies to the same tweet will appear in the same 
comment thread. Reply tweets by verified users, reply tweets by users with a large number of 
followers, and tweets that are “favorited” and retweeted by large numbers of users generally ap-
pear higher in the comment threads. 

29. Comment threads. A Twitter user can also reply to other replies. A user whose tweet 
generates replies will see the replies below his or her original tweet, with any replies-to- replies 
nested below the replies to which they respond. The collection of replies and replies-to- replies 
is sometimes referred to as a “comment thread.” Twitter is called a “social” media platform in 
large part because of comment threads, which reflect multiple overlapping conversations among 
and across groups of users. Below is a recent @realDonaldTrump tweet that prompted tens of 
thousands of comments:  
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30. Favoriting. A Twitter user can also “favorite” or “like” another user’s tweet by clicking 
on the heart icon that appears under the tweet. By “liking” a tweet, a user may mean to convey 
approval or to acknowledge of having seen the tweet. 

31. Mentioning. A Twitter user can also “mention” another user by including the other us-
er’s Twitter handle in a tweet. A Twitter user mentioned by another user will receive a “notifi-
cation” that he or she has been mentioned in another user’s tweet. 

32. Tweets, retweets, replies, likes, and mentions are controlled by the user who generates 
them. No other Twitter user can alter the content of any retweet or reply, either before or after it 
is posted. Twitter users cannot prescreen tweets, replies, likes, or mentions that reference their 
tweets or accounts. 

33. Protected tweets. Because all Twitter webpages are by default visible to all Twitter users 
and to anyone with access to the internet, users who wish to limit who can see and interact with 
their tweets must affirmatively “protect” their tweets. Other users who wish to view “protected” 
tweets must request access from the user who has protected her tweets. “Protected” tweets do 
not appear in third-party search engines, and they are searchable only on Twitter, and only by the 
user and her approved followers. 

34. Blocking. A user whose account is public (i.e. not protected) but who wants to make his 
or her tweets invisible to another user can do so by “blocking” that user. (Twitter provides users 
with the capability to block other users, but, importantly, it is the users themselves who decide 
whether to make use of this capability.) A user who blocks another user prevents the blocked 
user from interacting with the first user’s account on the Twitter platform. A blocked user cannot 
see or reply to the blocking user’s tweets, view the blocking user’s list of followers or followed 
accounts, or use the Twitter platform to search for the blocking user’s tweets. The blocking user 
will not be notified if the blocked user mentions her; nor will the blocking user see any tweets 
posted by the blocked user. 

35. If the blocked user attempts to follow the blocking user, or to access the Twitter webpage 
from which the user is blocked, the user will see a message indicating that the other user has 
blocked him or her from following the account and viewing the tweets associated with the ac-
count. This is an example of a notification from Twitter that a user has been blocked:  
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B. The @realDonaldTrump account 
36. Donald Trump established @realDonaldTrump in May 2009 and used the account for 

several years to engage with his followers about politics, celebrities, golf, and his business inter-
ests, among other topics. After his inauguration in January 2017, he began to use the account as 
an instrument of his presidency, and today he and his aides use it almost exclusively as a channel 
for communicating with the public about his administration. Because of the way he uses the ac-
count, President Trump’s tweets have become an important source of news and information 
about the government, and the comment threads associated with the tweets have become im-
portant forums for speech by, to, and about the President. 

37. President Trump presents the account to the public as one that he operates in his official 
capacity rather than his personal one. The Twitter page associated with the account is registered 
to Donald J. Trump, “45th President of the United States of America, Washington, D.C.” The 
account bears a blue badge indicating that it has been verified by Twitter. On July 7, 2017, the 
header photograph showed an American flag. Over the past few weeks, the header photograph 
has shown images of President Trump performing his official duties, such as making a speech to 
the Department of Energy, flanked by Vice President Mike Pence and Secretary of Energy Rick 
Perry. 

38. The @realDonaldTrump account is accessible to the public at large without regard to po-
litical affiliation or any other limiting criteria. President Trump has not “protected” his tweets, and 
anyone who wants to follow the account can do so. He has not issued any rule or statement pur-
porting to limit (by form or subject matter) the speech of those who reply to his tweets. The ac-
count has 33 million followers—14 million more than @POTUS and 19 million more than 
@WhiteHouse. The only users who cannot follow @realDonaldTrump are those whom the Presi-
dent and/or his aides have blocked. 

39. President Trump and his aides have made clear that they consider statements published 
on @realDonaldTrump to be official statements of the President. On July 2, 2017, President 
Trump tweeted from @realDonaldTrump, “My use of social media is not Presidential – it’s 
MODERN DAY PRESIDENTIAL.” A month earlier, White House Press Secretary Sean Spicer 
stated at a press conference that tweets from President Trump should be understood as “official 
statements by the President of the United States.” On June 23, 2017, the White House responded 
to a request from the House Permanent Select Committee on Intelligence for official White 
House records by referring the Committee to the President’s “statement” made on Twitter on 
June 22, 2017. The White House social media director, Dan Scavino, promotes 
@realDonaldTrump, @POTUS, and @WhiteHouse equally as channels through which “Presi-
dent Donald J. Trump . . . communicat[es] directly with you, the American people!” The 
@WhiteHouse account’s description directs Twitter users to “Follow for the latest from 
@POTUS @realDonaldTrump and his Administration.” Further, tweets from @POTUS are fre-
quently retweeted by @realDonaldTrump, and tweets from @realDonaldTrump are frequently 
retweeted by @POTUS. 

40. With the assistance of his aides, President Trump uses @realDonaldTrump, often multi-
ple times a day, to announce, describe, and defend his policies; to promote his Administration’s 
legislative agenda; to announce official decisions; to engage with foreign political leaders; to 
publicize state visits; and to challenge media organizations whose coverage of his Administration 
he believes to be unfair. President Trump sometimes uses the account to announce official deci-
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sions and policies before those decisions and policies are announced through other official chan-
nels. For example, the President used @realDonaldTrump to announce on June 7, 2017, for the 
first time, that he intended to nominate Christopher Wray for the position of FBI director. Like-
wise, on June 22, 2017, he used @realDonaldTrump to acknowledge for the first time that he did 
not possess tapes of conversations with former FBI Director James Comey. 

41. White House aides assist President Trump in operating the @realDonaldTrump account, 
including by drafting and posting tweets to the account. According to news reports, President 
Trump also sometimes dictates tweets to White House Director of Social Media Dan Scavino, 
who then posts them on Twitter. 

42. Federal agencies and the federal courts treat President Trump’s statements on 
@realDonaldTrump as official statements. The National Archives and Records Administration 
has advised the White House that the President’s tweets from @realDonaldTrump, like those 
from @POTUS, are official records that must be preserved under the Presidential Records Act. 
The Ninth Circuit cited one of the President’s tweets in striking down Executive Order 13,780, 
the order that temporarily suspends nationals of certain countries from entering the United States. 
Hawaii v. Trump, 859 F.3d 741, 773 n.14 (9th Cir. 2017), cert. granted sub nom. Trump v. Int’l 
Refugee Assistance Project, No. 16-1436, 2017 WL 2722580 (U.S. June 26, 2017). In citing the 
tweet, the Ninth Circuit observed that the White House Press Secretary had indicated that the 
President’s tweets should be treated as official statements. 

43. Foreign leaders similarly treat President Trump’s statements from @realDonaldTrump as 
reflective of his views and decisions as President. President Trump’s tweets about London 
Mayor Sadiq Khan and the June 4, 2017 London Bridge terrorist attack ultimately resulted in 
the indefinite deferral of President Trump’s planned state visit to Great Britain. A series of 
tweets from @realDonaldTrump endorsing the suspension of economic relations with Qatar, a 
longstanding ally of the United States, prompted a public response from the Qatari Foreign Min-
ister. A series of tweets from @realDonaldTrump insisting that Mexico should pay for a wall 
along the U.S.–Mexico border caused the Mexican President Enrique Peña Nieto to cancel a 
previously planned meeting with President Trump shortly after his inauguration. 

44. Because of the way in which President Trump uses @realDonaldTrump, the ac-
count has become an important channel for news about the presidency and the U.S. gov-
ernment. Those who are blocked from the account are impeded in their ability to learn in-
formation that is shared only through that account. 

45. The comment threads associated with tweets from @realDonaldTrump are important fo-
rums for discussion and debate about the President, the President’s decisions, and government 
policy. Typically, tweets from @realDonaldTrump generate thousands of replies, some of which 
generate hundreds or thousands of replies in turn. The @realDonaldTrump account is a kind of 
digital town hall in which the President and his aides use the tweet function to communicate 
news and information to the public, and members of the public use the reply function to respond 
to the President and his aides and exchange views with one another.. 

C. Defendants’ blocking of Plaintiffs from the @realDonaldTrump account 
The Individual Plaintiffs 

46. The Individual Plaintiffs are Twitter users who have been blocked by one or more of the 
Defendants from the @realDonaldTrump account because they criticized the President or his pol-
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icies. Defendants’ blocking of the Individual Plaintiffs from the @realDonaldTrump account 
prevents or impedes the Individual Plaintiffs from viewing the President’s tweets; from replying 
to these tweets; from viewing the comment threads associated with these tweets; and from partic-
ipating in the comment threads. 

47. Defendants’ viewpoint-based blocking of the Individual Plaintiffs from the 
@realDonaldTrump account infringes the Individual Plaintiffs’ First Amendment rights. It im-
poses an unconstitutional restriction on their participation in a designated public forum. It im-
poses an unconstitutional restriction on their right to access statements that Defendants are oth-
erwise making available to the public at large. It also imposes an unconstitutional restriction on 
their right to petition the government for redress of grievances. 

Rebecca Buckwalter 

48. Plaintiff Rebecca Buckwalter is a writer and legal analyst. Her writing on politics and 
law has been published by, among other outlets, the Democracy Journal, CNN, NPR, The Atlan-
tic, and Politico. Ms. Buckwalter operates a verified Twitter account, @rpbp, which has approx-
imately 5,247 followers. 

49. Ms. Buckwalter began following @realDonaldTrump after he became President. 
Before she was blocked, she monitored President Trump’s tweets closely. She often re-
sponded to tweets from @realDonaldTrump, and she was an active participant in the 
comment threads. She would post links to her own writing when she believed pieces she 
had written were relevant to the topics being discussed. Some of her tweets directed at the 
@realDonaldTrump account received thousands of likes and retweets. 

50. One or more of the Defendants blocked Ms. Buckwalter from the @realDonaldTrump ac-
count on June 6, 2017. At 8:15 that morning, President Trump tweeted, “Sorry folks, but if I 
would have relied on the Fake News of CNN, NBC, ABC, CBS washpost or nytimes, I would 
have had ZERO chance winning WH.” Ms. Buckwalter replied, “To be fair you didn’t win the 
WH: Russia won it for you.” Ms. Buckwalter’s reply tweet received 9,033 likes and 3,371 re-
tweets. Soon thereafter, Ms. Buckwalter discovered she had been blocked from the 
@realDonaldTrump account. 

51. Defendants’ blocking of Ms. Buckwalter from the @realDonaldTrump account prevents 
or impedes her from viewing the President’s tweets; from replying to these tweets; from viewing 
the comment threads associated with these tweets; and from participating in the comment threads. 

52-75.  [These paragraphs describe other instances of blocking.] 

Knight First Amendment Institute at Columbia University 

76. Plaintiff Knight First Amendment Institute at Columbia University is a 501(c)(3) organi-
zation that works to defend and strengthen the freedoms of speech and the press in the digital 
age through strategic litigation, research, and public education. Staff at the Knight First 
Amendment Institute operate a Twitter account under the handle @knightcolumbia, and this ac-
count follows @realDonaldTrump. 

77. Unlike the Individual Plaintiffs, the Knight Institute has not been blocked from the 
@realDonaldTrump account. It can access the President’s tweets on the same terms as other 
users, it can reply to the President directly, and it can participate fully in comment threads. 
The viewpoint-based exclusion of the Individual Plaintiffs from this forum, however, prevents 



  

 142 

the Knight Institute and other forum participants from hearing the speech that the Individual 
Plaintiffs would have engaged in had they not been blocked. Defendants’ viewpoint-based 
blocking of the Individual Plaintiffs violates the Knight Institute’s First Amendment rights by 
distorting the expressive forum in which the Knight Institute and other non-blocked users par-
ticipate. 

Cause of Action 

Violation of the First Amendment of the U.S. Constitution 

(Declaratory and Injunctive Relief) 
78. Plaintiffs repeat the allegations set forth above as if fully set forth herein. 

79. Defendants’ blocking of the Individual Plaintiffs from the @realDonaldTrump account 
violates the First Amendment because it imposes a viewpoint-based restriction on the Individ-
ual Plaintiffs’ participation in a public forum. 

80. Defendants’ blocking of the Individual Plaintiffs from the @realDonaldTrump account 
violates the First Amendment because it imposes a viewpoint-based restriction on the Individual 
Plaintiffs’ access to official statements the President otherwise makes available to the general 
public. 

81. Defendants’ blocking of the Individual Plaintiffs from the @realDonaldTrump account 
violates the First Amendment because it imposes a viewpoint-based restriction on the Individ-
ual Plaintiffs’ ability to petition the government for redress of grievances. 

82. Defendants’ blocking of the Individual Plaintiffs from the @realDonaldTrump account 
violates the First Amendment because it imposes a viewpoint-based restriction on the Knight 
Institute’s right to hear. 

Prayer For Relief 

WHEREFORE, Plaintiffs request that this Court: 

1. Declare Defendants’ viewpoint-based blocking of the Individual Plaintiffs from the 
@realDonaldTrump account to be unconstitutional; 

2. Enter an injunction requiring Defendants to unblock Individual Plaintiffs from the 
@realDonaldTrump account, and prohibiting Defendants from blocking the Individual Plaintiffs 
or others from the account on the basis of viewpoint; 

3. Award Plaintiffs their costs, including reasonable attorneys’ fees, pursuant to 28 U.S.C. § 
2412; and 

4. Grant any additional relief as may be just and proper. Dated: July 11, 2017  
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Davison v. Loudoun County Board of Supervisors, 2017 WL 3158389 (E.D. Va. 7/25/17) 
James C. Cacheris, United States District 
Court Judge. This case raises important ques-
tions about the constitutional limitations ap-
plicable to social media accounts maintained 
by elected officials. Plaintiff pro se Brian C. 
Davison brings suit against Defendant Phyllis 
J. Randall, Chair of the Loudoun County 
Board of Supervisors, under 42 U.S.C. § 1983. 
Plaintiff’s claims stem from an incident during 
which Defendant banned him from her Face-
book page—titled “Chair Phyllis J. Ran-
dall”—for a period of roughly 12 hours. Plain-
tiff alleges that this violated his rights to free 
speech and due process under the United 
States and Virginia Constitutions. A bench 
trial was held on May 16, 2017, and the Court 
took the matter under advisement. 
The Court makes the following findings of 
fact and, for the reasons set forth below, con-
cludes that: (1) Defendant acted under color of 
state law in maintaining her “Chair Phyllis J. 
Randall” Facebook page and banning Plaintiff 
from that page; (2) Defendant’s actions, while 
relatively inconsequential as a practical mat-
ter, did in fact violate Plaintiff’s right of free 
speech under the First Amendment to the 
United States Constitution and Article I, § 12 
of the Constitution of Virginia; (3) Defendant 
did not violate Plaintiff’s due process rights 
under the Fourteenth Amendment to the Unit-
ed States Constitution or Article I, § 11 of the 
Constitution of Virginia; (4) injunctive relief 
is not warranted; but (5) a declaratory judg-
ment clarifying that Defendant’s “Chair Phyl-
lis J. Randall” Facebook page operates as a 
forum for speech under the First Amendment 
to the U.S. Constitution and Article I, § 12 of 
the Virginia Constitution is appropriate under 
the circumstances. 

I. Findings of Relevant Fact 
1. Plaintiff is a resident of Loudoun County, 
Virginia.  
2. Plaintiff is active in local politics, and has a 
particular interest in what he believes to be 

corruption on the part of Loudoun County’s 
school board.  
3. Defendant is Chair of the Loudoun County 
Board of Supervisors—the local governing 
body of Loudoun County. Defendant was 
elected to a four-year term in November of 
2015 and took office January 1, 2016. Her du-
ties, as she sees them, include communicating 
with her constituents. Defendant’s duties do 
not specifically require her to maintain a web-
site for that purpose.  
4. Defendant is paid a salary by the County, 
and her position as Chair is the only job she 
holds.. 
5. Defendant’s office is provided a budget by 
the County that Defendant may spend at her 
discretion, and from which Defendant pays the 
staff she hires.  
6. Defendant’s staff includes Jeanine Arnett, 
Defendant’s Chief of Staff. Ms. Arnett’s du-
ties entail generally “support[ing] the Office 
of Chair.” This sometimes requires Ms. Arnett 
to attend events with Defendant after hours. 
7. Ms. Arnett and Defendant share a personal 
friendship that predates their professional rela-
tionship. They remain friends outside of work.  
8. Defendant maintains a Facebook page titled 
“Chair Phyllis J. Randall,” over which she ex-
erts plenary control. Facebook is a popular 
social media website that, as relevant here, 
permits public figures to create “pages” 
through which they may interact with the in-
terested public. 
10. Defendant created her “Chair Phyllis J. 
Randall” Facebook page in collaboration with 
Ms. Arnett on December 30, 2015—the day 
before she was sworn into office. Defendant 
then posted on the “Friends of Phyllis Ran-
dall” Facebook page, which she had employed 
during her campaign, and asked that people 
“visit [her] County Facebook Page[,] Chair 
Phyllis J. Randall.”  
11. Both Defendant and Ms. Arnett are desig-

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0239518601&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000293&cite=VACNART1S12&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000293&cite=VACNART1S12&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000293&cite=VACNART1S11&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000293&cite=VACNART1S11&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000293&cite=VACNART1S12&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000293&cite=VACNART1S12&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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nated as administrators of the “Chair Phyllis J. 
Randall” Facebook page, meaning that both 
have the ability to post to the page and edit its 
contents.  
12. Defendant’s avowed purpose in creating 
the Facebook page is to address County resi-
dents. She generally uses the Facebook page 
to share information of interest with the Coun-
ty she serves.  
13. Defendant purposely created her Facebook 
page outside of the County’s official channels 
so as not to be constrained by the policies ap-
plicable to County social media websites. The 
“Chair Phyllis J. Randall” Facebook page will 
not revert to the County when Defendant 
leaves office, and she will retain control of 
that page.  
14. Neither Defendant nor Ms. Arnett use 
County-issued electronic devices to post to or 
otherwise manage the “Chair Phyllis J. Ran-
dall” Facebook page. Rather, both use person-
al devices to do so.  
15. Generally, Defendant is entirely responsi-
ble for posting to the “Chair Phyllis J. Ran-
dall” Facebook page. On occasion, Ms. Arnett 
will take pictures of Defendant at events and 
forward them to Defendant to posts to the 
page. Ms. Arnett has, on at least one occasion, 
personally posted a picture taken by her or 
another to the page. On at least one other oc-
casion, Defendant has taken pictures and sent 
them to Ms. Arnett to post to the page.  
16. In the “About” section of Defendant’s 
“Chair Phyllis J. Randall” Facebook page, the 
page is categorized as that of a “Government 
Official.” This section of the page further pro-
vides as contact information the telephone 
number of Defendant’s County office and her 
County email address, and includes the web 
address for Defendant’s official County web-
site.  
17. Many of Defendant’s posts to her “Chair 
Phyllis J. Randall” Facebook page relate to 
her work as Chair of the Loudoun County 
Board of Supervisors. 

18. In one such post, Defendant designates her 
“Chair Phyllis J. Randall” Facebook page as a 
channel through which her constituents are 
directed to contact her: 

Everyone, could you do me a favor. I 
really want to hear from ANY Loudoun 
citizen on ANY issues, request, criti-
cism, compliment, or just your thoughts. 
However, I really try to keep back and 
forth conversations (as opposed to one 
time information items such as road clo-
sures) on my county Facebook page 
(Chair Phyllis J. Randall) or County 
email (Phllis.randall@loudoun.gov). 
Having back and forth constituent con-
versations are Foiable (FOIA) so if you 
could reach out to me on these mediums 
that would be appreciated. Thanks 
much, Phyllis 

19. In another post, Defendant uses the “Chair 
Phyllis J. Randall” Facebook page to solicit 
participation in the “Commission on Women 
and Girls,” an initiative Defendant created and 
runs in her capacity as Chair of the Loudoun 
County Board of Supervisors from her County 
office. The post in question includes a link to 
an application hosted on Loudoun County’s 
website and the telephone number of Defend-
ant’s office.  
20. Many posts document meetings of the 
Loudoun County Board of Supervisors. Some 
discuss Board proclamations recognizing “Na-
tional Public Safety Telecommunications 
Week,” “National Hunger Awareness Month,” 
and “Loudoun Small Business Week,” among 
others. , Another post memorializes the 
Board’s decision to approve funding for new 
equipment for Loudoun County firefighters, 
stating that “[m]aking sure Loudoun’s first 
responders have the required equipment is a 
high priority for your County Chair.” Similar-
ly, in another post Defendant uses her “Chair 
Phyllis J. Randall” Facebook page to an-
nounce that the Board has adopted a budget 
for fiscal year 2017. In another post, Defend-
ant notes the Board’s formal recognition of 
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two police officers who saved a Loudoun 
County man from a potentially fatal heroin 
overdose. 
21. Other posts on Defendant’s “Chair Phyllis 
J. Randall” Facebook page document events 
outside of Board meetings that Defendant at-
tended in her official capacity as Chair of the 
Loudoun County Board of Supervisors. For 
example, two posts report on a conference of 
the National Association of Counties, at which 
Defendant represented the Board of Supervi-
sors. Another post discusses the Metro Sum-
mit in Washington, DC, at which Defendant 
likewise represented Loudoun County. . In 
another post, Defendant memorializes her at-
tendance at a groundbreaking ceremony for a 
road expansion project. . Defendant reports in 
yet another post that she is “in Richmond lob-
bying for our legislative program,” stating that 
she would report on her efforts at the next 
Board of Supervisors meeting. . 
22. Several posts on Defendant’s “Chair Phyl-
lis J. Randall” Facebook page promote and 
invite attendance at events related to Defend-
ant’s work as Chair. In one such post, Defend-
ant announces that she has asked the director 
of Loudoun County’s Health Department to 
speak about the Zika virus at the next Board of 
Supervisors meeting. . Another post notes the 
schedule of public meetings to be held ad-
dressing the County’s budget approval pro-
cess. . One post invites Defendant’s constitu-
ents to attend her first “State of the County” 
address. . Another announces a press confer-
ence regarding road conditions after a snow 
storm, stating that the information discussed at 
the press conference would be shared on the 
“Chair Phyllis J. Randall” Facebook page, and 
asking that anyone in medical need contact 
Defendant. . This post concludes with a per-
sonal note stating “(This is just from me).” . 
23. Many—perhaps most—of the posts on De-
fendant’s “Chair Phyllis J. Randall” Facebook 
page are expressly addressed to “Loudoun”—
Defendant’s constituents.  

24. Occasionally, the posts are submitted 
“[o]n behalf of the Loudoun County Board of 
Supervisors” as a whole.  
25. Defendant sometimes uses the comments 
section of her posts to the “Chair Phyllis J. 
Randall” Facebook page to engage with her 
constituents. In one instance, Defendant uses 
the comments section of a post to coordinate 
relief efforts after a snow storm. . Similarly, in 
the comments section of a post about Defend-
ant’s visit to Loudoun’s “Sister County” in 
Germany, a commenter notes that her “daugh-
ter is interested in exchange programs” and 
Defendant offers to “help make that connec-
tion,” advising the commenter to “contact 
[her] office in a few weeks.” In another post, 
Defendant uses the comments section to solic-
it questions to be asked of the head of 
Loudoun County’s Health Department at the 
next Board of Supervisors meeting. . 
26. Defendant’s office regularly releases an 
official “Chair Phyllis J. Randall” newsletter, 
written largely by Defendant’s executive as-
sistant. The newsletter is hosted on the Coun-
ty’s website and is distributed through De-
fendant’s County mailing list. At the bottom 
of each newsletter are the words “STAY 
CONNECTED,” with an image of a Facebook 
icon. This image links to Defendant’s “Chair 
Phyllis J. Randall” Facebook page, and select-
ing it while viewing the newsletter with an 
electronic device connected to the internet will 
cause the device to display Defendant’s 
“Chair Phyllis J. Randall” Facebook page.  
27. Defendant’s “Chair Phyllis J. Randall” 
Facebook page also includes discussion of 
matters of a more personal nature. Among 
other things, Defendant has posted to the 
“Chair Phyllis J. Randall” Facebook page 
conveying personal congratulations, docu-
menting an afternoon shopping trip, proclaim-
ing her affection for the German language, 
and announcing awards she has received out-
side of her governmental service. 
28. In addition to her “Chair Phyllis J. Ran-
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dall” Facebook page, Defendant maintains a 
personal Facebook profile and another Face-
book page, “Friends of Phyllis Randall.” De-
fendant generally uses her personal profile to 
discuss family matters, and her “Friends of 
Phyllis Randall” page to discuss politics. Ms. 
Arnett does not have administrative privileges 
with respect to these pages. 
29. On February 3, 2016, Defendant partici-
pated in a joint town hall discussion held by 
the Loudoun County Board of Supervisors and 
Loudoun County School Board. The event 
was hosted by the Loudoun Education Alli-
ance of Parents (LEAP), the Minority Student 
Advisory Association Committee, and the 
Special Education Advisory Committee Or-
ganization.  
30. Plaintiff attended the panel discussion and 
anonymously submitted two questions for dis-
cussion.  
31. One of Plaintiff’s questions was selected 
for submission to the panel. It concerned De-
fendant’s proposal, made during her cam-
paign, for an ethics pledge for public servants. 
Plaintiff asked whether School Board mem-
bers—whom Plaintiff suggested had acted un-
ethically—should be required to take such a 
pledge.  
32. Defendant volunteered to answer the ques-
tion, but characterized it as a “set-up question” 
that she did not “appreciate.” Defendant stat-
ed, after giving a more substantive answer, 
that her proposed ethics pledge was not in-
tended as a “tool to accuse somebody or hit 
somebody over the head.”  
33. Plaintiff took issue with Defendant’s an-
swer, believing it to be inadequate. Shortly 
after Defendant spoke, and before the end of 
the meeting, Plaintiff used Twitter—a popular 
social media website—to post a message di-
rected at Defendant. The message read 
“@ChairRandall ‘set up question’? You might 
want to strictly follow FOIA and the COIA as 
well.”  
34. Plaintiff claims that, at this point, Defend-

ant noticed his message and began glowering 
at him during the panel discussion. The Court, 
however, finds credible Defendant’s testimony 
that she was not familiar with Plaintiff and 
could not have identified him on the night in 
question.  
35. At some point that evening, Defendant 
posted about the panel discussion on her 
“Chair Phyllis J. Randall” Facebook page. 
Plaintiff then commented on Defendant’s post 
using his own Facebook page, “Virginia 
SGP.” 
36. Plaintiff does not remember the precise 
content of his comment—the first he can re-
call having left on the “Chair Phyllis J. Ran-
dall” Facebook page. Defendant recalls that 
the comment, like Plaintiff’s question at the 
panel discussion, included allegations of cor-
ruption on the part of Loudoun County’s 
School Board involving conflicts of interests 
among the School Board and their family 
members.  
37. Defendant took issue with Plaintiff’s accu-
sations regarding her “colleagues on the 
School Board,” although Defendant admits 
she “had no idea” whether they were well-
founded. Defendant concluded that Plaintiff’s 
allegations were “probably not something 
[she] want[ed] to leave” on her Facebook page 
and chose to delete her original post, including 
Plaintiff’s comment.  
38. Defendant then banned Plaintiff from her 
“Chair Phyllis J. Randall” Facebook page be-
cause “if [he] was the type of person that 
would make comments about people’s family 
members, then maybe [Defendant] didn’t want 
[him] to be commenting on [her] site.”  
39. Based on Defendant’s testimony, the 
Court finds that Defendant banned Plaintiff 
from her Facebook page because she was of-
fended by his criticism of her colleagues in the 
County government. 
40. When an individual is banned from a Fa-
cebook page, they can read and share content 
posted on that page, but cannot comment on or 
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send private messages to that page. 
41. Plaintiff is the only person Defendant has 
ever banned from her Facebook page.  
42. The following morning, Defendant recon-
sidered her decision to ban Plaintiff from her 
“Chair Phyllis J. Randall” Facebook page and 
unbanned him. The period during which Plain-
tiff was banned was relatively brief and 
spanned at most 12 hours.  
43. During the period he was banned from De-
fendant’s “Chair Phyllis J. Randall” Facebook 
page, Plaintiff remained able to see and share 
content from Defendant’s website. He was 
also able to post “essentially the same thing on 
multiple pages” during the night in question. 
He was not, however, able to discuss the 
night’s events on Defendant’s Facebook page 
as he desired.  

II. Conclusions of Law 
A. Defendant Acted Under Color of State 
Law. 

Defendant contends that her “Chair Phyllis J. 
Randall” Facebook page is merely a personal 
website that she may do with as she pleases. 
This raises a novel legal question: when is a 
social media account maintained by a public 
official considered “governmental” in nature, 
and thus subject to constitutional constraints? 
The Court concluded previously that the best 
way to answer this question is to examine 
whether the public official acts under color of 
state law or undertakes state action in main-
taining the social media account.1 Based on 
the evidence adduced at trial, the Court con-
cludes that Defendant acted under color of 
state law here, both in maintaining her “Chair 
Phyllis J. Randall” Facebook page generally, 
and in taking the specific action of banning 
Plaintiff from that page. 
To state a constitutional claim, one must trace 
the challenged conduct to the government. As 
relevant here, state action occurs where “ap-
parently private actions ... have a ‘sufficiently 
close nexus’ with the State to be ‘fairly treated 

as’ ” the actions of “ ‘the State itself.’ ” What 
constitutes a sufficient nexus is largely “ ‘a 
matter of normative judgment.’” Courts look 
to the “totality of circumstances.” 
Turning to the facts of this case, there are 
some indications that Defendant’s “Chair 
Phyllis J. Randall” Facebook page is entirely 
private. Defendant’s enumerated duties do not 
include the maintenance of a social media 
website. The website in question will not re-
vert to the County when Defendant leaves of-
fice. Moreover, Defendant does not use coun-
ty-issued electronic devices to post to the 
“Chair Phyllis J. Randall” Facebook page, and 
much of Defendant’s social media activity 
takes place outside of both her office and 
normal working hours. But while these are 
considerations for the Court to weigh, they are 
not dispositive. . . . 
Defendant’s actions here “arose out of public, 
not personal, circumstances.” The impetus for 
Defendant’s creation of the “Chair Phyllis J. 
Randall” Facebook page was, self-evidently, 
Defendant’s election to public office. She cre-
ated the page in collaboration with her Chief 
of Staff the day before she took office, and did 
so for the purpose of addressing her new con-
stituents. Defendant then posted to her 
“Friends of Phyllis Randall” Facebook page, 
which she had employed during her campaign, 
and asked that her supporters “visit [her] 
County Facebook Page[,] Chair Phyllis J. 
Randall.” . The “Chair Phyllis J. Randall” Fa-
cebook page was born out of, and is inextrica-
bly linked to, the fact of Defendant’s public 
office. 
Moreover, since creating the “Chair Phyllis J. 
Randall” Facebook page, Defendant has used 
it as a tool of governance. The page is, for ex-
ample, one of two preferred means by which 
Defendant holds “back and forth constituent 
conversations.” In that capacity the “Chair 
Phyllis J. Randall” Facebook page has, among 
other things, facilitated Defendant’s coordina-
tion of disaster relief efforts after a storm, see , 
and Defendant’s efforts to aid a constituent’s 



  

 148 

daughter seeking to study abroad. . Defendant 
has further used the page to solicit participa-
tion in the “Commission on Women and 
Girls”—an initiative Defendant runs out of her 
office —and to promote and invite attendance 
at events related to her work as Chair. And, 
most frequently, Defendant has used the page 
to keep her constituents abreast of her activi-
ties as Chair and of important events in local 
government.  
The Court notes as well that Defendant has 
used County resources to support the “Chair 
Phyllis J. Randall” Facebook page. Most no-
tably, Defendant’s Chief of Staff helped to 
create the page and continues to assist in its 
maintenance. Defendant attempts to downplay 
the significance of this fact by pointing out 
that she and Ms. Arnett share a personal 
friendship separate and apart from their pro-
fessional relationship. That friendship, how-
ever, does not change the fact that Ms. Arnett 
is a salaried employee of the County, whose 
duties entail generally “support[ing] the Office 
of Chair.” The Court rejects Defendant’s in-
sinuation that Ms. Arnett helps Defendant 
maintain the “Chair Phyllis J. Randall” Face-
book page solely due to their friendship. It is 
not a coincidence that the friend Defendant 
chose to help her maintain the “Chair Phyllis 
J. Randall” Facebook page just happens to be 
her Chief of Staff. 
In addition to Ms. Arnett’s contributions, offi-
cial newsletters released by Defendant’s office 
have generally included links promoting De-
fendant’s “Chair Phyllis J. Randall” Facebook 
page. These newsletters were drafted by a 
County employee, are hosted in PDF format 
on the County’s website, and have been dis-
seminated through a mailing list provided to 
Defendant by the County.  
Also weighing in favor of finding state action 
here are Defendant’s efforts to swathe the 
“Chair Phyllis J. Randall” Facebook page in 
the trappings of her office. Among other 
things, (1) the title of the page includes De-
fendant’s title; (2) the page is categorized as 

that of a government official; (3) the page lists 
as contact information Defendant’s official 
County email address and the telephone num-
ber of Defendant’s County office; (4) the page 
includes the web address of Defendant’s offi-
cial County website; (5) many—perhaps 
most—of the posts are expressly addressed to 
“Loudoun,” Defendant’s constituents; (6) De-
fendant has submitted posts on behalf of the 
Loudoun County Board of Supervisors as a 
whole; (7) Defendant has asked her constitu-
ents to use the page as a channel for “back and 
forth constituent conversations”; and (8) the 
content posted has a strong tendency toward 
matters related to Defendant’s office. Given 
this consistent messaging, and notwithstand-
ing Defendant’s occasional posts regarding 
more personal matters,*3 Defendant has oper-
ated the “Chair Phyllis J. Randall” Facebook 
page while “purporting to act under the au-
thority vested in [her] by the state.”  
Finally, assuming the specific act of banning 
Plaintiff from the “Chair Phyllis J. Randall” 
Facebook page can be analyzed separately, 
this likewise “arose out of public, not person-
al, circumstances.” Plaintiff’s comment re-
garding alleged misconduct by County offi-
cials was obviously related to a question De-
fendant had fielded at a town hall earlier that 
evening. Defendant banned Plaintiff from her 
Facebook page due to this criticism of her 
“colleagues” in the County government. De-
fendant acted out of “censorial motivation” to 
suppress criticism of county officials related 
to the “conduct of their official duties.”  
In light of the above, the Court finds that the 
“totality of circumstances,” demonstrates that 

                                                 
* While Defendant testified at trial that she frequently 
posts on personal topics unrelated to her work as Chair 
of the Loudoun County Board of Supervisors, the ex-
tensive record before the Court includes roughly 100 
exhibits depicting Defendant’s posts to the “Chair Phyl-
lis J. Randall” Facebook page, nearly all of which relate 
directly or indirectly to Defendant’s public office. 
There is comparably little evidence of posts of a more 
personal nature. 
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Defendant acted under color of state law in 
maintaining her “Chair Phyllis J. Randall” Fa-
cebook page and in banning Plaintiff from that 
page. 

B. Defendant Violated Plaintiff’s Right of 
Free Speech under the United States and 
Virginia Constitutions. 

Plaintiff brings claims against Defendant both 
under the First Amendment to the United 
States Constitution and Article I, § 12 of the 
Virginia Constitution—the First Amendment’s 
Virginia analogue. The Court analyzes these 
claims together, as “[t]he Supreme Court of 
Virginia has held that ‘Article I, § 12 of the 
Constitution of Virginia is coextensive with 
the free speech provisions of the federal First 
Amendment.’”  
As an initial matter, Plaintiff brings suit 
against Defendant in both her official and in-
dividual capacities. Where an official capacity 
claim is concerned, the claim is not truly 
against the individual, but against the govern-
mental entity she represents. Moreover, a 
“governmental entity is liable under § 1983” 
in an official capacity claim “only when the 
entity itself is a moving force behind the dep-
rivation,” and the entity’s “policy or custom 
must have played a part in the violation of 
federal law.”  
Defendant operates the “Chair Phyllis J. Ran-
dall” Facebook page outside of any County 
policy. The evidence adduced at trial con-
firmed that no policy—whether County-wide 
or specific to Defendant’s office—played any 
role in Defendant’s decision to ban Plaintiff 
from her “Chair Phyllis J. Randall” Facebook 
page. Rather, Defendant made a unilateral de-
cision to ban Plaintiff in the heat of the mo-
ment, and reconsidered soon thereafter. . . . 
Plaintiff’s free speech claims against Defend-
ant in her official capacity therefore fail. 
That, however, still leaves Plaintiff’s claims 
against Defendant in her individual capacity. 
Accordingly, the Court proceeds to analyze 
Defendant’s free speech claims against De-

fendant Randall herself. Having found that 
Defendant operates her “Chair Phyllis J. Ran-
dall” Facebook page under color of state law, 
the Court concludes that her decision to ban 
Plaintiff from that page violated Plaintiff’s 
rights under the U.S. and Virginia Constitu-
tions. 
The Court first must determine whether this 
case concerns speech protected by the First 
Amendment. Here, that task is complicated by 
the fact that neither party recalls the precise 
content of the comment that prompted De-
fendant to ban Plaintiff from her “Chair Phyl-
lis J. Randall” Facebook page. Nonetheless, it 
is clear from both the context in which Plain-
tiff made the comment and what the parties 
recall of it that Plaintiff’s comment raised eth-
ical questions about the conduct of School 
Board officials, alleging conflicts of interest 
involving their family members. Such “criti-
cism of ... official conduct” is not just protect-
ed speech, but lies at the very “heart” of the 
First Amendment.  
The Court must next determine whether De-
fendant opened a forum for speech by creating 
her “Chair Phyllis J. Randall” Facebook page. 
The Fourth Circuit has suggested that the gov-
ernment may open a forum for speech by cre-
ating a website that includes a “ ‘chat room’ or 
‘bulletin board’ in which private viewers 
could express opinions or post information,” 
or that otherwise “invite[s] or allow[s] private 
persons to publish information or their posi-
tions.” Defendant’s “Chair Phyllis J. Randall” 
Facebook page is such a website. 
When one creates a Facebook page, one gen-
erally opens a digital space for the exchange 
of ideas and information. Defendant did so 
here, deliberately permitting public comment 
on her “Chair Phyllis J. Randall” Facebook 
page. In practice, Defendant has allowed vir-
tually unfettered discussion on that page. In-
deed, Defendant has affirmatively solicited 
comments from her constituents: 

Everyone, could you do me a favor. I real-

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000293&cite=VACNART1S12&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000293&cite=VACNART1S12&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=Ic097f8f071f911e7bcf2cc0f37ee205d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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ly want to hear from ANY Loudoun citi-
zen on ANY issues, request, criticism, 
compliment, or just your thoughts. How-
ever, I really try to keep back and forth 
conversations (as opposed to one time in-
formation items such as road closures) on 
my county Facebook page (Chair Phyllis J. 
Randall) or County email (Phl-
lis.randall@loudoun.gov). Having back 
and forth constituent conversations are 
Foiable (FOIA) so if you could reach out 
to me on these mediums that would be ap-
preciated. Thanks much, Phyllis 

This sort of governmental “designation of a 
place or channel of communication for use by 
the public” is more than sufficient to create a 
forum for speech.  
At this point in the analysis, the Court would 
ordinarily endeavor to determine the precise 
“nature of the forum” at issue—whether it is a 
traditional, limited, or non-public forum. The 
Court, however, need not pass on the issue, as 
the record demonstrates that Defendant en-
gaged in viewpoint discrimination by banning 
Plaintiff from her Facebook page. Viewpoint 
discrimination is “prohibited in all forums.”  
Defendant has adopted no policy with respect 
to her “Chair Phyllis J. Randall” Facebook 
page that serves to limit the types of com-
ments permitted. The closest Defendant has 
come to promulgating such a policy is her 
statement that she “really want[s] to hear from 
ANY Loudoun citizen on ANY issue[ ] ... on 
[her] county Facebook page (Chair Phyllis J. 
Randall).” Defendant generally does not mod-
erate comments except those that contain pro-
fanity, and Plaintiff remains the only person 
Defendant has ever banned from her “Chair 
Phyllis J. Randall” Facebook page. In short, 
Defendant did not ban Plaintiff pursuant to 
any neutral policy or practice that she has ap-
plied in an evenhanded manner. Rather, from 
Defendant’s testimony, it is apparent that De-
fendant banned Plaintiff from the “Chair Phyl-
lis J. Randall” Facebook page because she was 
offended by his criticism of her “colleagues on 

the School Board”: 
Q. And what did that post consist of? 
A. A lot of talking about the School Board 
members, and it was a lot of accusations 
about—what I considered accusations—
about the School Board members. I didn’t 
know those statements to be true or not true. 
And they were not germane to the post. But 
mostly, because they were accusations that I 
didn’t know to be true and I thought they 
were fairly personal in nature. And so, I 
didn’t want them on the site. 
Q. What kind of accusations? 
A. Accusations about their spouses and that 
maybe there was—things like we should all 
ask the question, or is there money being 
taken or given. Those kinds of things. Just 
accusations about who I consider my col-
leagues on the School Board. I had no idea 
if any of that was correct, and I also feel that 
if you pose a question that says, “We should 
ask if somebody is taking kickback money,” 
then that’s probably not something I want to 
leave on my – 
Q. Were these accusations from which you 
inferred criminal activity or allegations were 
being made against individuals who are 
identified? 
A. I don’t know if I would say “criminal.” 
In my opinion, they were slanderous. 

Defendant then “decided at that moment that 
if [Plaintiff] were a type of person that would 
make comments about people’s family mem-
bers, then maybe [Defendant] didn’t want 
[Plaintiff] to be commenting on [her] site.”  
If the Supreme Court’s First Amendment ju-
risprudence makes anything clear, it is that 
speech may not be disfavored by the govern-
ment simply because it offends. Here, as dis-
cussed above, Defendant acted in her govern-
mental capacity. Defendant’s offense at Plain-
tiff’s views was therefore an illegitimate basis 
for her actions—particularly given that Plain-
tiff earned Defendant’s ire by criticizing the 
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County government. Indeed, the suppression 
of critical commentary regarding elected offi-
cials is the quintessential form of viewpoint 
discrimination against which the First 
Amendment guards. By prohibiting Plaintiff 
from participating in her online forum because 
she took offense at his claim that her col-
leagues in the County government had acted 
unethically, Defendant committed a cardinal 
sin under the First Amendment.  
Practically speaking, the consequences of De-
fendant’s actions were fairly minor. The ban 
lasted a matter of hours, spanning only a sin-
gle night. During that time, Plaintiff was able 
to post “essentially the same thing on multiple 
pages.” There is little indication that Plain-
tiff’s message was suppressed in any mean-
ingful sense, or that he was unable to reach his 
desired audience. 
As the Supreme Court has recently noted, 
however, social media—and Facebook in par-
ticular—has become a vital platform for 
speech of all kinds. Indeed, social media may 
now be “the most important” modern forum 
“for the exchange of views.” The First 
Amendment applies to speech on social media 
with no less force than in other types of fo-
rums. The Court cannot treat a First Amend-
ment violation in this vital, developing forum 
differently than it would elsewhere simply be-
cause technology has made it easier to find 
alternative channels through which to dissem-
inate one’s message. Moreover, as made clear 
by another recent Supreme Court opinion, the 
government violates the First Amendment by 
disfavoring “offensive” speech in ways far 
milder than outright suppression.  
All of this isn’t to say that public officials are 
forbidden to moderate comments on their so-
cial media websites, or that it will always vio-
late the First Amendment to ban or block 
commenters from such websites. Indeed, a 
degree of moderation is necessary to preserve 
social media websites as useful forums for the 
exchange of ideas. Neutral, comprehensive 
social media policies like that maintained by 

Loudoun County—and eschewed by Defend-
ant here—may provide vital guidance for pub-
lic officials and commenters alike in navi-
gating the First Amendment pitfalls of this 
“protean” and “revolution[ary],” forum for 
speech. The Court holds only that under the 
specific circumstances presented here, De-
fendant violated the First Amendment by en-
gaging in viewpoint discrimination and ban-
ning Plaintiff from a digital forum for criticiz-
ing her colleagues in the County government. 

C. Defendant Did Not Violate Plaintiff’s 
Right of Due Process under the United 
States and Virginia Constitutions. 

Plaintiff contends that Defendant violated his 
right to procedural due process under the 
Fourteenth Amendment to the United States 
Constitution. …. 
Plaintiff … flatly asserted that due process 
always requires the government to provide a 
hearing before imposing a prior restraint on 
speech, and pointed out that he received no 
such hearing here.… Plaintiff is mistaken that 
such a hearing is always required. …  
Here, while Plaintiff has a cognizable First 
Amendment interest in commenting upon De-
fendant’s “Chair Phyllis J. Randall” Facebook 
page, that interest is relatively weak. As dis-
cussed above, Plaintiff failed to demonstrate 
that being banned from the “Chair Phyllis J. 
Randall” Facebook page meaningfully cur-
tailed his speech. Rather, Plaintiff testified 
that he was able to post “essentially the same 
thing on multiple pages” during the night in 
question.…[B]eing banned from a particular 
Facebook page imposes a relatively inconse-
quential burden on one’s First Amendment 
rights from a practical standpoint. …[W]hile 
that might not have been relevant to the 
Court’s First Amendment analysis—a practi-
cally trivial First Amendment violation is a 
violation nonetheless—“the degree of poten-
tial deprivation that may be created by a par-
ticular decision is a factor to be considered in” 
analyzing a procedural due process claim. … 
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Given the above, Defendant is entitled to 
judgment on Plaintiff’s due process claims. 

D. An injunction is not warranted, but a 
declaratory judgment is. 

…Here, Plaintiff continues to avail himself of 
the “Chair Phyllis J. Randall” Facebook page. 
Defendant maintains that she is permitted to 
administer this Facebook page as a purely per-
sonal page, whereas Plaintiff correctly con-
tends that he enjoys a First Amendment right 
to its use. This uncertainty regarding the legal 
status of Defendant’s “Chair Phyllis J. Ran-
dall” Facebook page may appropriately be re-
solved through the issuance of a declaratory 
judgment. Accordingly, the Court will find 
and declare that (1) Defendant acts under col-
or of state law in maintaining her “Chair Phyl-
lis J. Randall” Facebook page as it is presently 
constituted, (2) Defendant’s “Chair Phyllis J. 
Randall” Facebook page, as presently consti-
tuted, operates as a forum for speech, and (3) 
engaging in viewpoint discrimination in the 
administration of that forum violates the First 
Amendment to the United States Constitution 
and Article I, § 12 of the Virginia Constitu-
tion. Defendant, of course, remains free to 
adopt new policies for the “Chair Phyllis J. 
Randall” Facebook page or to disallow com-
ments altogether as she so chooses. … 
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Powers v. Harris, 379 F.3d 1208 (10th Cir. 2004), cert. denied, 544 U.S. 920  (2005) 

TACHA, Chief Circuit Judge. [Pursuant to] 
[t]he Oklahoma Funeral Services Licensing 
Act, Okla. Stat. tit. 59, § 395.1 et seq. 
(“FSLA”) any person engaged in the sale of 
funeral-service merchandise, including cas-
kets, must be a licensed funeral director oper-
ating out of a funeral establishment. Oklaho-
ma does not, however, apply this licensing 
requirement to those who sell other funeral-
related merchandise (e.g., urns, grave markers, 
monuments, clothing, and flowers). Further-
more, although a person must be fully licensed 
to make time-of-need sales, a salesperson may 
lawfully sell caskets pre-paid without a license 
so long as that person is acting as an agent of a 
licensed funeral director. 

Finally, the FSLA limits its enforcement to 
intrastate casket sales only. [A]n unlicensed 
Oklahoman may sell a time-of-need casket to 
a customer outside of Oklahoma and an unli-
censed salesperson who is not located in Ok-
lahoma may sell a time-of-need casket to a 
customer in Oklahoma. The requirement that a 
salesperson possess both a funeral director’s 
license and operate out of a licensed funeral 
establishment applies only to the intrastate 
sale of time-of-need caskets in Oklahoma. 

Obtaining these licenses is no small feat. Ac-
cording to the Board’s rules, an applicant for a 
funeral director’s license must complete both 
sixty credit hours of specified undergraduate 
training, and a one-year apprenticeship during 
which the applicant must embalm twenty-five 
bodies. An applicant also must pass both a 
subject-matter and an Oklahoma law exam. 
Furthermore, to be licensed as a funeral estab-
lishment in Oklahoma, a business must have a 
fixed physical location, a preparation room 
that meets the requirements for embalming 
bodies, a funeral-service merchandise-
selection room with an inventory of not less 
than five caskets, and adequate areas for pub-
lic viewing of human remains.  

Memorial Concepts Online, Inc. is an Okla-

homa corporation created, operated, and 
owned by Ms. Powers and Mr. Bridges to sell 
funeral merchandise over the Internet. It offers 
no other death- or funeral-related services, 
plays no role in the disposition of human re-
mains, and is not licensed in Oklahoma as a 
funeral establishment. Plaintiffs wish to sell 
in-state, time-of-need caskets to Oklahomans 
over the Internet. Plaintiffs have no desire to 
obtain the appropriate Oklahoma licenses be-
cause they view their requirements as irrele-
vant to the operation of an intrastate, Internet, 
retail, casket business.  

Plaintiffs contend that as a matter of substan-
tive due process, that the FSLA violates “the 
right of every citizen of the United States to 
follow any lawful calling, business, or profes-
sion he may choose [.]” Second, they contend, 
as a matter of equal protection, that the FSLA 
is unconstitutional because the Board is “arbi-
trarily treating similarly-situated people dif-
ferently, and ... arbitrarily treating differently-
situated people the same.”  

As a state economic regulation that does not 
affect a fundamental right and categorizes 
people on the basis of a non-suspect classifica-
tion, we determine whether the FSLA passes 
constitutional muster, both as a matter of sub-
stantive due process and equal protection, by 
applying rational-basis review. To satisfy the 
rational basis test, “the [FSLA] need only be 
rationally related to a legitimate government 
purpose.”  

Plaintiffs contend that it is not. They argue 
that the regulatory scheme is irrational be-
cause “[l]ess than five per cent of the educa-
tion and training requirements necessary for 
licensure in Oklahoma pertain directly to any 
knowledge or skills necessary to sell cas-
kets[.]” 

The Board concedes that its licensure re-
quirements do not perfectly match its asserted 
consumer-protection goal. Instead, they con-
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test the degree of fit needed to pass rational-
basis review. In the Board’s view, “[a] statuto-
ry classification fails rational-basis review on-
ly when it rests on grounds wholly irrelevant 
to the achievement of the State’s objective.” 
The Board further contends that: 

[t]hese restraints on judicial review have 
added force where the legislature must 
necessarily engage in a process of line-
drawing. Defining the class of persons 
subject to a regulatory requirement ... in-
evitably requires that some persons who 
have an almost equally strong claim to fa-
vored treatment be placed on different 
sides of the line, and the fact [that] the line 
might have been drawn differently at some 
points is a matter for legislative, rather 
than judicial, consideration.... This neces-
sity renders the precise coordinates of the 
resulting legislative judgment virtually un-
reviewable, since the legislature must be 
allowed leeway to approach a perceived 
problem incrementally.  

The Board urges that its licensing protocol is 
not “wholly irrelevant” because “[e]very wit-
ness who testified on the subject agreed that 
consumers purchasing time-of-need caskets 
may be especially vulnerable to overreaching 
sales tactics because of grief and other emo-
tions which arise as the result of the death of 
the person for whom the consumer is purchas-
ing a casket.” The Board further notes that 
“[e]ven [Plaintiffs’] own expert, Lisa Carlson, 
admitted that Oklahoma’s FSLA functions to 
protect consumers and that removing those 
provisions would effectively reduce consumer 
protection for people buying caskets in ... Ok-
lahoma.”  

In United States v. Carolene Products Co., the 
Court held, pursuant to rational basis review, 
that when legislative judgment is called into 
question on equal protection grounds and the 
issue is debatable, the decision of the legisla-
ture must be upheld if “any state of facts either 
known or which could reasonably be assumed 

affords support for it.” Second-guessing by a 
court is not allowed. Further, rational-basis 
review does not give courts the option to 
speculate as to whether some other scheme 
could have better regulated the evils in ques-
tion. In fact, we will not strike down a law as 
irrational simply because it may not succeed 
in bringing about the result it seeks to accom-
plish, or because the statute’s classifications 
lack razor-sharp precision,. Nor can we over-
turn a statute on the basis that no empirical 
evidence supports the assumptions underlying 
the legislative choice.  

Finally, “because we never require a legisla-
ture to articulate its reasons for enacting a 
statute, it is entirely irrelevant for constitu-
tional purposes whether the conceived reason 
for the challenged distinction actually moti-
vated the legislature.” “[T]hose attacking the 
rationality of the legislative classification have 
the burden ‘to negative every conceivable ba-
sis which might support it[.]’ As such, we are 
not bound by the parties’ arguments as to what 
legitimate state interests the statute seeks to 
further. In fact, “this Court is obligated to seek 
out other conceivable reasons for validating [a 
state statute.]”  

These admonitions are more than legal catch 
phrases dutifully recited each time we con-
front an equal protection challenge to state 
regulation—they make sense. First, in practi-
cal terms, we would paralyze state govern-
ments if we undertook a probing review of 
each of their actions, constantly asking them 
to “try again.” Second, even if we assumed 
such an exalted role, it would be nothing more 
than substituting our view of the public good 
or the general welfare for that chosen by the 
states. As a creature of politics, the definition 
of the public good changes with the political 
winds. There simply is no constitutional or 
Platonic form against which we can (or could) 
judge the wisdom of economic regulation. 
Third, these admonitions ring especially true 
when we are reviewing the regulatory actions 
of states, who, in our federal system, merit 
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great respect as separate sovereigns. 

Thus, we are obliged to consider every plausi-
ble legitimate state interest that might support 
the FSLA—not just the consumer-protection 
interest forwarded by the parties. Hence, we 
consider whether protecting the intrastate fu-
neral home industry, absent a violation of a 
specific constitutional provision or a valid 
federal statute, constitutes a legitimate state 
interest. If it does, there can be little doubt that 
the FSLA’s regulatory scheme is rationally 
related to that goal. 

Implicit in Plaintiffs’ argument is the conten-
tion that intrastate economic protectionism, 
even without violating a specific constitutional 
provision or a valid federal statute, is an ille-
gitimate state interest. Indeed, Plaintiffs de-
scribe Oklahoma’s licensure scheme as “a 
classic piece of special interest legislation de-
signed to extract monopoly rents from con-
sumers’ pockets and funnel them into the cof-
fers of a small but politically influential group 
of business people—namely, Oklahoma fu-
neral directors.” Amici are not so coy. In their 
view, Oklahoma’s licensure scheme “is simp-
ly ... protectionist legislation[,]”and “[u]nder 
the Constitution, ... economic protectionism is 
not a legitimate state interest[,]” Brief of Ami-
cus Curiae Pacific Legal Foundation at 2. 

In contrast, the Supreme Court has consistent-
ly held that protecting or favoring one particu-
lar intrastate industry, absent a specific federal 
constitutional or statutory violation, is a legit-
imate state interest. The Court’s application of 
this principle is found in numerous state sub-
sidization and licensing equal protection cas-
es. For example, in Fitzgerald, the Court held 
that an Iowa statute taxing slot machine reve-
nues on riverboats at 20 %, while taxing those 
at racetracks at 36 %, did not violate the Equal 
Protection Clause because, even though they 
harmed the racetracks, “the different tax rates” 
may have furthered the state’s legitimate in-
terest in “help[ing] the riverboat industry.” 
More specifically, the Fitzgerald Court held: 

Once one realizes that not every provision 
in a law must share a single objective, one 
has no difficulty finding the necessary ra-
tional support for the 20 percent/36 per-
cent [tax] differential here at issue. That 
difference, harmful to the racetracks, is 
helpful to the riverboats, which, as re-
spondents concede, were also facing fi-
nancial peril. These two characterizations 
are but opposite sides of the same coin. 
Each reflects a rational way for a legislator 
to view the matter.  

In Dukes, the Court rejected an Equal Protec-
tion Clause challenge to a New Orleans ordi-
nance that prohibited selling foodstuffs from 
pushcarts in the French Quarter, even though 
it exempted area vendors who had continuous-
ly operated that business for eight or more 
years. This ordinance had the effect of allow-
ing only two vendors to continue operation in 
the French Quarter. Although the court of ap-
peals struck the legislation as furthering an 
illegitimate state purpose because the ordi-
nance created “a protected monopoly for the 
favored class member[,]”the Court rejected 
this reasoning. Instead, it found that the ordi-
nance furthered a legitimate state purpose, be-
cause the presence of “vendors in the [French 
Quarter], the heart of the city’s tourist indus-
try, might ... have a deleterious effect on the 
economy of the city.” As the Court noted, 
“[t]he legitimacy of that objective [, i.e., bene-
fitting the tourist industry,] is obvious.” 

Finally, in Williamson v. Lee Optical of Okla-
homa, the Court held that a state may set as a 
legitimate goal “free[ing a] profession, to as 
great an extent as possible, from all taints of 
commercialism.”  

We also note, in passing, that while baseball 
may be the national pastime of the citizenry, 
dishing out special economic benefits to cer-
tain in-state industries remains the favored 
pastime of state and local governments. Thus, 
besides the threat to all licensed professions 
such as doctors, teachers, accountants, plumb-
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ers, electricians, and lawyers, every piece of 
legislation in six states aiming to protect or 
favor one industry or business over another in 
the hopes of luring jobs to that state would be 
in danger. While the creation of such a liber-
tarian paradise may be a worthy goal, Plain-
tiffs must turn to the Oklahoma electorate for 
its institution, not us. 

Because we find that intra-state economic pro-
tectionism, absent a violation of a specific 
federal statutory or constitutional provision, is 
a legitimate state interest, we have little diffi-
culty determining that the FSLA satisfies ra-
tional-basis review. [T]he FSLA need only be 
rationally related to the legitimate state inter-
est of intrastate industry protection. There can 
be no serious dispute that the FSLA is “very 
well tailored” to protecting the intrastate fu-
neral-home industry.  

In essence, Plaintiffs in this case “ask this 
court to engage in what they assert to be an 
exacting rational-basis standard set forth by 
the Supreme Court in Cleburne v. Cleburne 
Living Center, Pursuant to their reading of 
Cleburne, “a court would be shrinking from 
its most basic duty if it abstained from both an 
analysis of the legislation’s articulated objec-
tive and the method that the legislature em-
ployed to achieve that objective.” This reading 
of Cleburne, however, constitutes a marked 
departure from “traditional” rational-basis re-
view’s prohibition on looking at the legisla-
ture’s actual motives, and our obligation to 
forward every conceivable legitimate state in-
terest on behalf of the challenged statute.  

Despite the hue and cry from all sides, no ma-
jority of the Court has stated that the rational-
basis review found in Cleburne and Romer v. 
Evans, differs from the traditional variety ap-
plied above. Perhaps, Cleburne and Romer 
represent the embryonic stages of a new cate-
gory of equal protection review. But “[e]ven if 
we were to read Cleburne to require that laws 
discriminating against historically unpopular 
groups meet an exacting rational-basis stand-

ard,” which we do not, “we do not believe the 
class in which [Plaintiffs] assert they are a 
member merits such scrutiny.”  

On the other hand, Romer and Cleburne may 
not signal the birth of a new category of equal 
protection review. Perhaps, after considering 
all other conceivable purposes, the Romer and 
Cleburne Courts found that “a bare ... desire to 
harm a politically unpopular group,” consti-
tuted the only conceivable state interest in 
those cases. Under this reading, Cleburne 
would also not apply here because we have 
conceived of a legitimate state interest other 
than a “bare desire to harm” non-licensed, 
time-of-need, retail, casket salespersons. 

Finally, perhaps Cleburne and Romer are 
merely exceptions to traditional rational basis 
review fashioned by the Court to correct per-
ceived inequities unique to those cases. Re-
gardless, the Court itself has never applied 
Cleburne-style rational-basis review to eco-
nomic issues. Following the Court’s lead, nei-
ther will we. Thus, we need not decide how 
Cleburne alters, if at all, traditional rational-
basis review because, even under a modified 
rational basis test, the outcome here would be 
unchanged. 

Tymkovich, J., concurring. [Judge Tymkovich 
agreed with the outcome, but. argued that “fa-
voring personal interests at the expense of the 
public good” would not be an impermissible 
aim. The “bare preference of one economic 
actor while furthering no greater public inter-
est [does not] advance[] a ‘legitimate state in-
terest.’” Here, however, he concluded the Ok-
lahoma statute did further a legitimate state 
interest -- consumer protection. “The licensing 
scheme … provides a legal club to attack 
sharp practices by a major segment of casket 
retailers.” He concluded that the licensing 
scheme “leaves much to be desired,” but that 
“the battle over this issue must be fought in 
the Oklahoma legislature, the ultimate arbiter 
of state regulatory policy.”] 
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St. Joseph Abbey v. Castille, 712 F.3d 215 (5th Cir.), cert. denied, 134 S.Ct. 423 (2013) 
PATRICK E. HIGGINBOTHAM, Circuit 
Judge. The thirty-eight monks of St. Joseph 
Abbey earn their way in a pastoral setting. In 
years past, the Abbey’s timberland provided a 
source of income. After Hurricane Katrina de-
stroyed its timber, the Abbey began looking 
for other revenue sources. For generations the 
Abbey has made simple wooden caskets to 
bury its monks. Public interest in the Abbey’s 
caskets increased after two bishops were bur-
ied in Abbey caskets in the 1990s. Seeing po-
tential in this demand, the Abbey invested 
$200,000 in “St. Joseph Woodworks,” man-
aged by Mark Coudrain, a deacon of the 
Church and an employee of the Abbey. The 
business plan was simple. St. Joseph Wood-
works offered one product—caskets in two 
models, “monastic” and “traditional,” priced 
at $1,500 and $2,000 respectively, significant-
ly lower than those offered by funeral homes. 
The Abbey offers no funeral services. It does 
not prepare a deceased for burial and its 
monks do not participate in funerals, except as 
pastors. 

… Louisiana does not regulate the use of a 
casket, container, or other enclosure for the 
burial remains; has no requirements for the 
construction or design of caskets; and does not 
require that caskets be sealed. Individuals may 
construct their own caskets for funerals in 
Louisiana or purchase caskets from out-of-
state suppliers via the internet. Indeed, no 
Louisiana law even requires a person to be 
buried in a casket. 

Nonetheless, the Abbey’s plan for casket sales 
faced significant regulatory burdens. The Lou-
isiana State Board of Embalmers and Funeral 
Directors (“State Board”) argues that, under 
state law, intrastate sales of caskets to the pub-
lic may be made only by a state-licensed fu-
neral director and only at a state-licensed fu-
neral home. This stricture has two layers. 
First, a prospective casket retailer must be-
come a licensed funeral establishment. This 

requires building a layout parlor for thirty 
people, a display room for six caskets, an ar-
rangement room, and embalming facilities. 
Second, the establishment must employ a full-
time funeral director. A funeral director must 
have a high school diploma or GED, pass thir-
ty credit hours at an accredited college, and 
complete a one-time apprenticeship. The ap-
prenticeship must consist of full-time em-
ployment and be the apprentice’s “principal 
occupation.” None of this mandatory training 
relates to caskets or grief counseling. A funer-
al director must also pass a test administered 
by the International Conference of Funeral 
Examining Boards. The exam does not test 
Louisiana law or burial practices. In Louisi-
ana, funeral directors are the only individuals 
authorized by law to provide funeral services. 
In sum, the State Board’s sole regulation of 
caskets presently is to restrict their intrastate 
sales to funeral homes. There are no other 
strictures over their quality or use.  

In December 2007, the State Board ordered 
the Abbey not to sell caskets to the public, and 
the next month, Boyd Mothe, Sr., the chair of 
the Legislative Committee for the Louisiana 
Funeral Directors Association and a state-
licensed funeral director who owns several 
funeral homes, initiated a formal complaint 
against the Abbey. By law, the nine-member 
State Board must consist of four licensed fu-
neral directors, four licensed embalmers, and 
just one representative not affiliated with the 
funeral industry.  

[T]he Abbey and Deacon Mark Coudrain filed 
this suit [seeking] declaratory and injunctive 
relief against enforcement of the Louisiana 
Embalming and Funeral Directors Act by the 
nine members of the State Board. [T]he dis-
trict court issued judgment for the Abbey, re-
affirming its earlier finding that this brand of 
economic protectionism is not a legitimate 
state interest and finding no rational relation-
ship between the challenged law and Louisi-

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0160851501&originatingDoc=I5bd1c48b922711e2981ea20c4f198a69&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Icb53c000475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0


 

158 
 

ana’s interests in consumer protection, public 
health, and public safety. The State timely ap-
pealed. 

The State Board maintains that the regulation 
of intrastate casket sales enjoys the deference 
due classic economic regulation. Alternative-
ly, the State Board contends that it is a rational 
draw upon the State’s police powers in protec-
tion of consumers and public health. The Ab-
bey responds that no rational basis can or has 
been articulated that it has not negated. 

Chief Justice Stone’s footnote 4 in United 
States v. Carolene Products, etched in the 
brains of several generations of law students, 
both described and prescribed a fundamental 
dichotomy of judicial review; it retreated from 
the aggressive review of state regulation of 
business in the Lochner period while proceed-
ing in the opposite direction in matters of per-
sonal liberty. Justice Douglas’s opinion in 
Williamson v. Lee Optical is generally seen as 
a zenith of this judicial deference to state eco-
nomic regulation and the State Board invokes 
its protections, including its willingness to ac-
cept post hoc hypotheses for economic regula-
tion. But even Williamson offers the State 
Board little succor. In Williamson, the Okla-
homa legislature forbade opticians to fit or 
replace eyeglass lenses in frames without a 
lens prescription from an ophthalmologist or 
optometrist, even when the replaced lens 
could easily be duplicated by an optician. De-
spite the coloration of wealth transfer to oph-
thalmologists and optometrists, the Court ac-
cepted the suggestion that the legislature 
might have concluded that some persons 
would benefit from seeing a doctor when re-
placing a lens and refused to strike down the 
legislation, in turn rejecting the opticians’ due 
process and equal protection claims. It placed 
emphasis on the “evil at hand for correction” 
to which the law was aimed, concluding that 
the measure was a rational, if not “in every 
respect logically consistent,” means of ad-
dressing the perceived ill.  

As a threshold argument, the State Board urg-
es that pure economic protection of a discrete 
industry is an exercise of a valid state interest. 
It points to the Tenth Circuit’s decision in 
Powers v. Harris. The Abbey in turn points to 
Craigmiles v. Giles, in which the Sixth Circuit 
rejected “economic protectionism” as a ration-
al basis for similar casket regulations, striking 
down those regulations as a denial of due pro-
cess and equal protection. 

As we see it, neither precedent nor broader 
principles suggest that mere economic protec-
tion of a particular industry is a legitimate 
governmental purpose, but economic protec-
tion, that is favoritism, may well be supported 
by a post hoc perceived rationale as in Wil-
liamson—without which it is aptly described 
as a naked transfer of wealth. It follows that 
the State Board cannot escape the pivotal in-
quiry of whether there is such a rational basis, 
one that can now be articulated and is not 
plainly refuted by the Abbey on the record 
compiled by the district court at trial.  

Our analysis does not proceed with abstraction 
for hypothesized ends and means do not in-
clude post hoc hypothesized facts. Thus, we 
will examine the State Board’s rationale in-
formed by the setting and history of the chal-
lenged rule. 

The State Board argues that the challenged 
law is rationally related to consumer protec-
tion because it restricts predatory sales prac-
tices by third-party sellers and protects con-
sumers from purchasing a casket that is not 
suitable for the given burial space. Of course, 
this is a perfectly rational statement of hy-
pothesized footings for the challenged law. 
But it is betrayed by the undisputed facts. 

For one, [n]o rule addresses casket retailers or 
imposes requirements for the sale of caskets 
beyond confining intrastate sales to funeral 
homes. But, it is urged, this exclusivity will 
assure purchasers of caskets informed counsel. 

The district court found that the extensive 
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training the law requires of budding funeral 
directors does not include instruction on cas-
kets, or how to counsel grieving customers. 
Given that Louisiana does not require a person 
to be buried in a casket, restrict casket pur-
chases in any way by Louisianans over the 
internet or from other sources out of state, nor 
imposes requirements on any intrastate seller 
of caskets directly to consumers, including 
funeral directors, regarding casket size, de-
sign, material, or price, whatever special ex-
pertise a funeral director may have in casket 
selection is irrelevant to it being the sole seller 
of caskets. This is because customers pay fu-
neral directors a non-declinable service fee, 
which contractually binds a funeral director to 
assist the customer with funeral and burial lo-
gistics, including, for example, casket selec-
tion, even if the customer does not purchase 
the casket from the funeral director. As a con-
sequence, the customer should receive the 
benefit of the funeral director’s experience in 
matters of casket selection, including com-
plexities that arise from burial conditions in 
any given area. A customer of a funeral home 
receives the same service whether or not he 
purchases the casket from the funeral home, 
and because only funeral homes can sell fu-
neral services, and all disposing of dead bod-
ies must be “through a funeral establishment,” 
he must engage their service. 

[E]ven if independent third-party sellers pose 
a risk of engaging in deceptive sales practices, 
and assuming arguendo that the state legisla-
ture could so conclude, there is a disconnect 
between restricting casket sales to funeral 
homes and preventing consumer fraud and 
abuse. Louisiana’s Unfair Trade Practices and 
Consumer Protection Law already polices in-
appropriate sales tactics by all sellers of cas-
kets.  

Relatedly, we find that no rational relationship 
exists between public health and safety and 
restricting intrastate casket sales to funeral 
directors. Rather, this purported rationale for 
the challenged law elides the realities of Loui-
siana’s regulation of caskets and burials. That 
Louisiana does not even require a casket for 
burial, does not impose requirements for their 
construction or design, does not require a cas-
ket to be sealed before burial, and does not 
require funeral directors to have any special 
expertise in caskets leads us to conclude that 
no rational relationship exists between public 
health and safety and limiting intrastate sales 
of caskets to funeral establishments.  

The great deference due state economic regu-
lation does not demand judicial blindness to 
the history of a challenged rule or the context 
of its adoption nor does it require courts to 
accept nonsensical explanations for regulation. 
The deference we owe expresses mighty prin-
ciples of federalism and judicial roles. The 
principle we protect from the hand of the State 
today protects an equally vital core princi-
ple—the taking of wealth and handing it to 
others when it comes not as economic protec-
tionism in service of the public good but as 
“economic” protection of the rulemakers’ 
pockets. Nor is the ghost of Lochner lurking 
about. We deploy no economic theory of so-
cial statics or draw upon a judicial vision of 
free enterprise. Nor do we doom state regula-
tion of casket sales. We insist only that Loui-
siana’s regulation not be irrational—the outer-
most limits of due process and equal protec-
tion—as Justice Harlan put it, the inquiry is 
whether “[the] measure bears a rational rela-
tion to a constitutionally permissible objec-
tive.” Answering that question is well within 
Article III’s confines of judicial review. 
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Nwanguma v. Trump, 2017 WL 1234152 (W.D. Kentucky 3/31/17) 
David J. Hale, Judge.  

I. BACKGROUND 
The following facts are set out in the com-

plaint and must be accepted as true for pur-
poses of the present motions.  

On March 1, 2016, Trump held a cam-
paign rally at the Kentucky International Con-
vention Center in Louisville, Kentucky. 
Kashiya Nwanguma, Molly Shah, and Henry 
Brousseau each attended the rally for the pur-
pose of “peacefully protesting Trump.” As 
they were protesting, Trump said, “Get ‘em 
out of here.” Matthew Heimbach, Alvin Bam-
berger, and other audience members then 
physically attacked Plaintiffs. Nwanguma, 
who is African-American, was shoved first by 
Heimbach and then by Bamberger, who also 
struck her. Shah was likewise shoved by 
Heimbach and other audience members. 
Brousseau, a seventeen-year-old high school 
student, was punched in the stomach by an 
unknown defendant believed to be a member 
of the Traditionalist Worker Party, a white 
nationalist group Heimbach was representing 
at the rally. Plaintiffs allege that as they were 
being attacked, Trump said, “Don’t hurt ‘em. 
If I say ‘go get ‘em,’ I get in trouble with the 
press ...”  

In a letter to the Korean War Veterans As-
sociation, whose uniform he wore at the rally, 
Bamberger described the incident as follows: 
“Trump kept saying ‘get them out, get them 
out’ and people in the crowd began pushing 
and shoving the protestors ... I physically 
pushed a young woman down the aisle toward 
the exit ...” Heimbach acknowledged in a blog 
post that he had “help[ed] the crowd drive out 
one of the women” who were protesting. Vid-
eos recorded at the rally captured Heimbach 
and Bamberger’s actions.  

Plaintiffs allege assault and battery by 
Heimbach, Bamberger, and the Unknown De-
fendant, and they seek to hold the Trump De-
fendants vicariously liable for those torts. In 

addition, Plaintiffs accuse the Trump Defend-
ants of incitement to riot  and negligence, 
gross negligence, and recklessness. They seek 
compensatory and punitive damages.  

II. ANALYSIS 
A. Motions to Dismiss 

To survive a motion to dismiss for failure 
to state a claim, “a complaint must contain 
sufficient factual matter, accepted as true, to 
‘state a claim to relief that is plausible on its 
face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009).  

1. Trump Defendants 
The Trump Defendants seek dismissal of 

Counts III, IV, and V of the complaint, which 
allege incitement, agency/vicarious liability, 
and negligence, gross negligence, and reck-
lessness. The Court will address each claim in 
turn. 

a. Incitement to Riot 
The Trump Defendants oppose Plaintiffs’ 

incitement claim on several grounds. First, 
they assert that it is not plausible that Trump 
was addressing audience members or intended 
for violence to ensue when he gave the direc-
tion to remove protestors. They further con-
tend that this claim is deficient because Plain-
tiffs do not allege that a riot actually occurred. 
Finally, the Trump Defendants argue that 
Trump’s statement (“get ‘em out of here”) is 
protected by the First Amendment. None of 
their contentions requires dismissal at this 
stage of the proceedings. 

i. Plausibility 
According to the Trump Defendants, 

Plaintiffs’ incitement claim is implausible be-
cause there is an “obvious alternative explana-
tion” for the meaning of Trump’s words, 
namely that he intended for professional secu-
rity personnel to remove the protestors. … 

Plaintiffs allege numerous facts supporting 
an inference that Trump’s order to “get ‘em 
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out of here” was directed at audience mem-
bers. The complaint describes multiple occa-
sions before and after the Louisville rally 
when Trump allegedly made comments en-
dorsing or encouraging violence against pro-
testors. And Bamberger’s letter, quoted in the 
complaint, confirms that he and others “began 
pushing and shoving the protestors” upon 
Trump’s order that the protestors be removed. 
Moreover, after audience members took mat-
ters into their own hands, Trump allegedly 
stated, “Don’t hurt ‘em. If I say ‘go get ‘em,’ I 
get in trouble with the press.” Presumably, if 
he had intended for protestors to be escorted 
out by security personnel, Trump would have 
instructed the intervening audience members 
to stop what they were doing, rather than of-
fering guidance on how to go about it. (See 
D.N. 1-1, PageID # 16 (alleging that Trump 
“watched as his supporters physically re-
moved and accosted Plaintiffs at the Rally”)) 
In sum, the Court finds that the Trump De-
fendants have not identified an “obvious alter-
native explanation” for Trump’s statement 
warranting dismissal of the incitement claim. 

ii. Occurrence of a Riot 
Next, the Trump Defendants assert that the 

incitement claim fails because it does not al-
lege that there actually was a riot. Plaintiffs 
bring their incitement claim pursuant to Ky. 
Rev. Stat. §§ 525.010 and 525.040. The latter 
provides that “[a] person is guilty of inciting 
to riot when he incites or urges five (5) or 
more persons to create or engage in a riot.”2 § 
525.040(1). “Riot” is defined as “a public dis-
turbance involving an assemblage of five (5) 
or more persons which by tumultuous and vio-
lent conduct creates grave danger of damage 
or injury to property or persons or substantial-
ly obstructs law enforcement or other gov-
ernment function.” § 525.010(5). The incite-
ment statute does not require that a riot actual-
                                                 
2 A plaintiff may recover for injuries suffered as a 
result of a defendant’s violation of a criminal stat-
ute pursuant to Ky. Rev. Stat. § 446.070.  

ly occur, nor do the Trump Defendants cite 
any case establishing such a requirement. 
Nevertheless, they argue that the complaint 
fails to allege that five or more persons were 
involved in Plaintiffs’ mistreatment or that 
there was in fact “tumultuous and violent con-
duct” at the rally.3  

The word incitement is defined as “[t]he 
act or an instance of provoking, urging on, or 
stirring up,” or, in criminal law, “[t]he act of 
persuading another person to commit a 
crime.” Black’s Law Dictionary (10th ed. 
2014). Beyond this definition, Black’s in-
cludes the following explanation: 

An inciter is one who counsels, com-
mands or advises the commission of a 
crime. It will be observed that this defini-
tion is much the same as that of an accesso-
ry before the fact. What, then, is the differ-
ence between the two? It is that in incite-
ment the crime has not (or has not neces-
sarily) been committed, whereas a party 
cannot be an accessory in crime unless the 
crime has been committed. An accessory 
before the fact is party to consummated 
mischief; an inciter is guilty only of an in-
choate crime. 
Id. Thus, no riot need have occurred in or-

der for Trump to be liable for inciting one. 
In any event, the supposed flaws in Plain-

tiffs’ claim are nonexistent. The complaint 
alleges that Trump directed “his crowd of sup-
porters to ‘get ‘em out of here’” and that 
Nwanguma was “violently assaulted by nu-
merous protestors”, of whom Heimbach and 
Bamberger were “[t]he most aggressive”. 
With respect to Shah, Plaintiffs allege that 
                                                 
3 The Trump Defendants also briefly assert that 
“Plaintiffs fail to allege that Mr. Trump intended 
for any tumultuous and violent conduct to occur.” 
Paragraph 104 of the complaint, however, alleges 
precisely that. And Plaintiffs’ allegations that 
Trump had previously condoned violence toward 
protestors provide the necessary factual support 
for Paragraph 104.  
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“[w]hen Trump told the audience to ‘get ‘em 
out of here,’ Heimbach and his group [of four 
to six people] rushed in and began physically 
assaulting the protestors” (id.); “[a]s Shah 
continued to the back of the convention cen-
ter, she was shoved and pushed by multiple 
Trump supporters.” If this were not enough, 
Count III of Plaintiffs’ complaint tracks the 
language of § 525.040(1), alleging that “[i]n 
directing his supporters to eject peaceful pro-
testors using harmful physical force, Trump 
intended to create a public disturbance involv-
ing an assemblage of five or more persons 
which by tumultuous and violent conduct cre-
ated grave danger of damage or injury.” The 
Court therefore finds that Plaintiffs have ade-
quately alleged incitement of five or more per-
sons. 

Likewise, to the extent an express allega-
tion of tumult and violence is required, Para-
graph 104 satisfies that requirement. (See id.; 
D.N. 9-1, PageID # 56 (“Nowhere in their 
Complaint do Plaintiffs allege there was ‘tu-
multuous and violent’ conduct or ‘grave dan-
ger.’ ”)) The Court finds sufficient factual 
support for this allegation in the complaint: 
Plaintiffs—as well as Bamberger, in his let-
ter—describe a chaotic and violent scene in 
which a crowd of people turned on three indi-
viduals, and those individuals were injured as 
a result. In short, Plaintiffs’ incitement claim 
is adequately pled. 

iii. First Amendment 
Lastly, the Trump Defendants maintain 

that they cannot be liable for incitement be-
cause Trump’s statement (“get ‘em out of 
here”) was constitutionally protected speech. 
(D.N. 9-1, PageID # 56-61) “[W]hen a speak-
er incites a crowd to violence, his incitement 
does not receive constitutional protection.” 
Bible Believers v. Wayne Cty., 805 F.3d 228, 
245 (6th Cir. 2015). Under the test set forth in 
Brandenburg v. Ohio, 395 U.S. 444 (1969), 
speech may not be “sanctioned as incitement 
to riot unless (1) the speech explicitly or im-
plicitly encouraged the use of violence or law-

less action, (2) the speaker intends that his 
speech will result in the use of violence or 
lawless action, and (3) the imminent use of 
violence or lawless action is the likely result 
of his speech.” Bible Believers, 805 F.3d at 
246 (footnote omitted) (citing Brandenburg, 
395 U.S. at 447). In other words, “speech that 
fails to specifically advocate for listeners to 
take ‘any action’ cannot constitute incite-
ment.” Id. at 245; see id. at 246 n.11 (“Bran-
denburg’s plain language (reinforced by Hess) 
requires that the words must, at a minimum, 
implicitly encourage the use of force or law-
lessness, or the undertaking of some violent 
‘act’ ....”). Notwithstanding the Trump De-
fendants’ insistence to the contrary, Plaintiffs 
have adequately alleged that Trump’s state-
ment meets these criteria. 

First, it is plausible that Trump’s direction 
to “get ‘em out of here” advocated the use of 
force. Unlike the statements at issue in the 
cases cited by the Trump Defendants, “get 
‘em out of here” is stated in the imperative; it 
was an order, an instruction, a command. Cf. 
NAACP v. Claiborne Hardware Co., 458 U.S. 
886, 902 (1982) (“If we catch any of you go-
ing in any of them racist stores, we’re gonna 
break your damn neck.”); Hess, 414 U.S. at 
107 (“We’ll take the fucking street again.”); 
Watts v. United States, 394 U.S. 705, 705 
(1969) (“If they ever make me carry a rifle the 
first man I want to get in my sights is L.B.J.”). 
Based on the allegations of the complaint, 
which the Court must accept as true, Trump’s 
statement at least “implicitly encouraged the 
use of violence or lawless action.” Bible Be-
lievers, 805 F.3d at 246. 

Second, as discussed above, Plaintiffs al-
lege that Trump intended for his statement to 
result in violence, and they provide facts to 
support that allegation. See supra Part 
II.A.1.a.i. Whether he actually intended for 
violence to occur is beyond the scope of the 
Court’s inquiry at the motion-to-dismiss stage. 

Third, the complaint adequately alleges 
that Trump’s statement was likely to result in 
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violence—most obviously, by alleging that 
violence actually occurred as a result of the 
statement. Further, Plaintiffs allege throughout 
the complaint that Trump knew or should have 
known that his statements would result in vio-
lence, and they describe a prior Trump rally at 
which a protestor was attacked. The Court 
finds these allegations to be sufficient. 

The Trump Defendants expend significant 
effort arguing that Trump’s words did not call 
for “imminent lawless action” because Plain-
tiffs were trespassers and thus their removal 
could not have been unlawful. But the com-
plaint does not establish that Plaintiffs were 
trespassers, as the Trump Defendants insist; to 
the contrary, it alleges that tickets and entry to 
the rally “were not denied to people simply 
because they had political views which dif-
fered from Trump and/or his supporters.” It 
thus does not establish that Plaintiffs “knew ... 
that they were in a place they had no right to 
be” as soon as they began protesting. (D.N. 9-
1, PageID # 59 (quoting O’Leary v. Common-
wealth, 441 S.W.2d 150, 157 (Ky. 1969))) 
Unlike the appellants in O’Leary—student 
protestors convicted of breaching the peace 
after being “physically carried down the stairs 
and out of the building” by campus police for 
refusing to leave an area the dean had told 
them to vacate, 441 S.W.2d at 153—Plaintiffs 
did not “refus[e]” to leave before they were 
forcibly removed.4 Rather, according to the 
complaint, the violence began as soon as 
Trump said “get ‘em out of here.” In sum, 
Plaintiffs have alleged a plausible claim of 
incitement to riot. 

b. Vicarious Liability 
Plaintiffs allege that Heimbach and Bam-

berger were acting as Trump’s agents when 
the incident occurred. The Trump Defendants 
maintain that they cannot be held vicariously 
liable for Heimbach and Bamberger’s actions. 
With respect to this claim, the Court agrees 
                                                 
4 The Court does not agree that O’Leary provides 
the applicable standard here in any event. 

that the complaint is deficient. 
“Agency is the fiduciary relation which re-

sults from the manifestation of consent by one 
person to another that the other shall act on his 
behalf and subject to his control, and consent 
by the other to so act.” Phelps v. Louisville 
Water Co., 103 S.W.3d 46, 50 (Ky. 2003). No 
employment relationship is necessary to estab-
lish agency. Brooks v. Grams, Inc., 289 
S.W.3d 208, 211 (Ky. Ct. App. 2008). Nor 
does it matter whether the purported agent 
“volunteered his services.” Id.. Instead, under 
Kentucky law, “the most critical element in 
determining whether an agency relationship 
exists” is the alleged principal’s “right to con-
trol” the agent’s conduct. Phelps, 103 S.W.3d 
at 50. Plaintiffs fail to allege that Trump had 
this right. 

Count IV of the complaint asserts that the 
Trump Defendants “selectively targeted the 
protesters for physical violence because of the 
content of their speech”; that Trump’s “state-
ments and comments during the Rally called 
for and sanctioned the physical abuse of Plain-
tiffs”; that his “inducement and encourage-
ment of Heimbach, Bamberger, and/or Un-
known Defendant to remove Plaintiffs from 
the Rally by way of physical force was a sub-
stantial factor in causing Plaintiffs’ injuries”; 
and that he “knew or should have known” that 
his statement would result in Plaintiffs being 
physically assaulted. Nowhere in Count IV or 
elsewhere in the complaint do Plaintiffs allege 
that Trump or the campaign had the right to 
control the other defendants’ actions. Alt-
hough allegations that audience members act-
ed at Trump’s direction suggest that he exer-
cised some level of control over Bamberger 
and Heimbach, it is not enough that “Trump 
told people to do something” and “[t]hey did 
it,” as Plaintiffs assert. Rather, a principal 
must have control over the manner in which 
the agent performs his duties. Nazar v. Bran-
ham, 291 S.W.3d 599, 606-07 (Ky. 2009) 
(“An individual is the agent of another if the 
principal has the power or responsibility to 
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control the method, manner, and details of the 
agent’s work.” (citing City of Winchester v. 
King, 266 S.W.2d 343, 345 (Ky. 1954))); cf. 
Brooks, 289 S.W.3d at 212 (store employee’s 
spouse who caused car accident with plaintiffs 
while running errand for store was not store’s 
agent where “[a]part from supplying the mon-
ey,” store did not “exercise[ ] any control over 
how [he] performed the task”). Plaintiffs’ con-
clusory assertions that “Heimbach, Bamberg-
er, and Unknown Defendant were acting as 
agents” of the Trump defendants  and that the 
campaign is vicariously liable for the actions 
of Trump and his agents are insufficient with-
out supporting factual allegations. Count IV 
will therefore be dismissed. 

c. Negligence 
Finally, the Trump Defendants contend that 

they cannot be liable for negligence because 
they had no duty to Plaintiffs; the security pro-
vided was adequate; there is no alleged causal 
connection between Trump’s words and Plain-
tiffs’ injuries; and Plaintiffs assumed the risk of 
injury. In their reply, they further assert that to 
find Trump’s statement negligent would violate 
the First Amendment. None of these conten-
tions has merit. 

The Court [is not] persuaded by the Trump 
Defendants’ contention that the First Amend-
ment precludes liability for negligence here. 
The cases they cite involved defamation or 
other false statements. The law is clear, how-
ever, that “[s]peech that falls within th[e] cat-
egory of incitement is not entitled to First 
Amendment protection.” And as explained 
above, Plaintiffs have adequately alleged that 
Trump’s words amounted to incitement. See 
supra Part II.A.1.a. Their negligence claim 
thus presents no First Amendment concerns at 
this stage of the case. 

The complaint also sufficiently alleges that 
the Trump Defendants had a duty to Plaintiffs. 
Though the Trump Defendants are correct that 
“a proprietor is not the insurer of the safety of 
its guests,” Murphy v. Second St. Corp., 48 

S.W.3d 571, 574 (Ky. Ct. App. 2001), this 
does not absolve them from liability.5 “In 
Kentucky, ‘the rule is that every person owes 
a duty to every other person to exercise ordi-
nary care in his activity to prevent foreseeable 
injury.’ ”  

Plaintiffs allege that Heimbach and others 
with him were wearing t-shirts that identified 
them as supporters of the Traditionalist Work-
er Party; that Trump knew or should have 
known that his audience included members of 
“a recognized hate group”; and that ordering 
the removal of an African-American woman 
was thus particularly reckless. They further 
allege that a protestor had been attacked at an 
earlier Trump rally. In sum, the Court finds 
that Plaintiffs have adequately alleged that 
their harm was foreseeable and that the Trump 
Defendants had a duty to prevent it. 

The Trump Defendants also argue that 
Plaintiffs “fail to plausibly allege proximate 
cause.” However, the complaint alleges that 
Plaintiffs’ injuries were “a direct and proxi-
                                                 
5 In a parenthetical, the Trump Defendants assert 
that they were not “proprietors.” They offer no 
explanation or authority for this contention. While 
the term proprietor normally refers to “[a]n owner, 
esp[ecially] one who runs a business,” Black’s 
Law Dictionary (10th ed. 2014), it also means “[a] 
person who ... has a (usually exclusive) right or 
title to [something’s] use or disposal.” Oxford 
English Dictionary (3d ed. 2007); see also Pirolo 
v. City of Clearwater, 711 F.2d 1006, 1010 (11th 
Cir. 1983) (“Black’s Law Dictionary defines a 
proprietor as: ‘One who has the legal right or ex-
clusive title to anything. In many instances it is 
synonymous with owner.’ ” (quoting Black’s Law 
Dictionary 1098 (rev. 5th ed. 1979))). As the 
Trump Defendants had the right to use the conven-
tion center on the day of the rally, they may have 
borne the duty “to provide adequate security,” as 
Plaintiffs allege. (D.N. 1-1, PageID # 21 ¶ 117; see 
id. ¶ 120 (alleging that Trump Defendants were 
negligent or reckless in “relying on the crowd of 
Trump supporters to provide security”)) The Court 
need not resolve this issue at the motion-to-
dismiss stage. 
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mate result” of the Trump Defendants’ ac-
tions, and it contains ample facts supporting 
this allegation. (See, e.g., id., PageID # 12 ¶ 
56 (“When Trump told the audience to ‘get 
‘em out of here,’ Heimbach and his group 
rushed in and began physically assaulting the 
protestors.”); id., PageID # 15 ¶ 76 (“Trump 
kept saying ‘get them out, get them out,’ and 
people in the crowd began pushing and shov-
ing the protestors....” (quoting Bamberger let-
ter to KWVA))) The contention that Trump’s 
“statement could not have been the proximate 
cause of any violence” because the statement 
was “likely not directed at the crowd” is with-
out merit; as explained above, Plaintiffs plau-
sibly allege that Trump intended for audience 
members to act on his words. See supra Part 
II.A.1.a.i. And the Trump Defendants cite no 
authority for their assertion that any causal 
link was “severed” by Trump’s later statement 
“Don’t hurt ‘em.”  

The Court does not share the Trump De-
fendants’ concern that the complaint lacks al-
legations as to the type or costs of security 
present or needed at the rally. Plaintiffs’ claim 
is that the Trump Defendants were negligent 
in relying on audience members to remove 
protestors rather than letting professional se-
curity personnel handle that task, not that se-
curity officers weren’t present or sufficient in 
number. This claim is further supported by 
Plaintiffs’ allegation that no professionals in-
tervened during the assault. 

Finally, the Court rejects the Trump De-
fendants’ contention that Plaintiffs assumed 
the risk of injury by choosing to protest at the 
rally. The doctrine of assumption of the risk 
was abolished in Kentucky decades ago. See 
Parker v. Redden, 421 S.W.2d 586, 592 (Ky. 
1967). To the extent Plaintiffs bear any fault 
for their injuries, that issue will be addressed 
through apportionment. See Ky. Rev. Stat. § 
411.182; see also Carter v. Bullitt Host, LLC, 
477 S.W.3d 288, 295 (Ky. 2015). 

III. CONCLUSION 
For the reasons set forth above, and the 

Court being otherwise sufficiently advised, it 
is hereby 

ORDERED as follows: 
(1) The motion to dismiss by Defendants 

Donald J. Trump and Donald J. Trump for 
President, Inc. is GRANTED as to Count IV 
of the complaint. The Trump Defendants’ mo-
tion is DENIED as to Counts III and V. 

(2) Defendant Alvin Bamberger’s motion 
to dismiss is GRANTED with respect to 
Count VI of the complaint and any claims by 
Shah or Brousseau against Bamberger. Bam-
berger’s motion is DENIED in all other re-
spects. … 
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Lee Rowland, Donald Trump Has Free Speech Rights, Too 
By Lee Rowland, Senior Staff Attorney, ACLU Speech, Privacy, and Technology Project 
April 20, 2017 | 2:15 PM 
https://www.aclu.org/blog/speak-freely/donald-trump-has-free-speech-rights-too 
 
Few organizations have been more engaged 
in fighting President Donald Trump’s attacks 
on civil liberties and civil rights than the 
ACLU. But it’s important to remember that 
political candidates — including Donald 
Trump — have constitutional rights, too. 
A judge recently held that Donald Trump may 
have committed incitement when, at a cam-
paign rally in Kentucky last year, he called on 
his audience to eject protesters who were sub-
sequently manhandled by the crowd. While 
it’s a closer case than most, I don’t think those 
words can clear the high bar for what consti-
tutes incitement.  
The case arises from a March 2016 campaign 
rally in Louisville. A video from the event 
shows a Black woman surrounded by a sea of 
shouting white faces contorted by fury. Trump 
yells, “Get ‘em outta here! Get out!” He adds, 
with notably less enthusiasm, “Don’t hurt 
‘em.” The woman is shoved, screamed at, and 
spun like a top by a multitude of Trump loyal-
ists. It’s a truly scary sight. 
The woman, Kashiya Nwanguma, and two 
other attendees who were similarly ejected 
from the Louisville rally have filed a lawsuit 
over the incident. They assert claims of assault 
and battery against several of the rally’s at-
tendees, and anyone who physically abused 
them should absolutely be held liable. But the 
plaintiffs also sued Trump, alleging that his 
speech incited the other defendants to act vio-
lently. They pointed to a history of violence at 
Trump’s rallies and his prior assurances that 
he’d cover the legal fees of his supporters who 
roughed up protesters. 
There is no question that Trump’s decision to 
use his bully pulpit to actually bully protesters 
and to rile up his crowds against them is mor-
ally despicable. But legally, deciding whether 

what happened in that crowded theater rises to 
the level of incitement is a trickier task. 
This month, a federal judge in Ken-
tucky allowed the case to proceed on the 
grounds that Trump may have engaged in “in-
citement to riot” at that rally. (Notably, he al-
lowed the case on two theories — both inten-
tional and negligent incitement — more on 
that below.) 
The decision is troubling from a civil liberties 
perspective, no matter what you think of 
Trump or of his policies. Many of our strong-
est First Amendment protections come from 
cases in which the government tried to punish 
individuals for advocating illegal activity. 
Incitement charges have been used to jail anti-
war protestors, labor picketers, Communists, 
and civil rights activists. Over time, the Su-
preme Court learned from these mistakes and 
adopted a very speech-protective test to de-
termine when incitement has taken place. 
In Brandenburg v. Ohio, the court ruled that 
the First Amendment permits liability for in-
citement only when speech is intended and 
likely to cause imminent and serious lawless-
ness. It’s a high bar for a reason, and Trump’s 
conduct at the rally didn’t meet it.    
A brief tour through the history of Supreme 
Court incitement cases shows how the very 
same First Amendment rules that protect racist 
speech also protect civil rights advocates. The 
Brandenburg test is named after Clarence 
Brandenburg, an avowed racist convicted for 
holding an Ohio KKK rally in the late 1960s. 
The Supreme Court overturned his conviction, 
despite the rally’s talk of “revengeance” 
against Jews and Black people, and held that 
“abstract advocacy of force” was protected 
speech that did not amount to incitement. 
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A few years later, in a short opinion relying 
entirely on Brandenburg, the court struck 
down another state conviction — this time of 
an anti-war protester who a cop over-
heard yelling, “We’ll take the fucking streets 
later.” The court again held that advocacy of 
generic illegal action was not incitement. 
And perhaps the high water mark for incite-
ment law is NAACP v. Claiborne Hardware, 
in which the court upheld civil rights icon 
Charles Evers’ right to deliver “emotionally 
charged rhetoric” at a 1966 rally. Evers was 
advocating that a crowd of supporters boycott 
racist, white-owned businesses, and during his 
passionate speech, he promised that “we’ll 
break the damn neck” of anyone who broke 
the boycott. Citing Brandenburg once again, 
the court held that there was no evidence “that 
Evers authorized, ratified, or directly threat-
ened acts of violence” — even if he suggested 
such violence might be justified. 
So the history of modern incitement jurispru-
dence begins with a KKK leader’s free speech 
rights and extends to a Vietnam War protester 
and a great civil rights icon. There can hardly 
be a better illustration that our free speech 
rights are truly indivisible. And they sprang, 
battle-born, from the tumult of the civil rights 
era — and apply to racists and civil rights ad-
vocates alike. 
The stringent Brandenburg test is designed to 
ensure breathing room for the messy, chaotic, 
ad hominem, passionate, and even racist 
speech that may be part of the American polit-
ical conversation. For that reason, the Su-
preme Court’s signposts for incitement consist 
of cases upholding free speech rights in the 
face of overzealous prosecutions. So we know 
what the Supreme Court thinks incitement 
isn’t more than we know what they think it is. 
From a lawyer’s point of view, there is some-
thing fascinating about Donald Trump: 
he appears determined to make us dust off our 
law books and reexamine basic constitutional 
precepts. Now it’s incitement’s turn. 

*** 
So we have a theater, a frenzied crowd, an as-
sault on a vulnerable person, and a dema-
gogue. Why doesn’t this qualify as incite-
ment? 
First, the notion of “negligent incitement” is 
plainly unconstitutional, and, under Branden-
burg, a contradiction in terms. Negligent con-
duct is careless conduct, not intentional con-
duct. The law makes it clear that if Trump did 
not intentionally advocate violence, he cannot 
be held liable for incitement. 
Even setting negligence aside, however, the 
facts we have also don’t add up to intentional 
incitement. Start with the words themselves: 
“Get ‘em outta here.” As my colleague Rachel 
Goodman and I have previously written, the 
First Amendment does not entitle you to pro-
test at a politician’s privately run rally. So by 
protesting in Louisville, Nwanguma and her 
two co-plaintiffs were subject to lawful re-
moval. Therefore, Trump’s words do not ex-
plicitly refer to any unlawful action — he had 
a right to tell them to leave. And remember 
that Trump added, from the lectern, “Don’t 
hurt ‘em.” At face value, this doesn’t appear 
to pass that high bar for incitement. Indeed, 
Trump explicitly disavowed violence. 
But the plaintiffs did a good job marshaling 
their facts, which is what makes this such a 
close case. Since incitement is in part about 
state of mind, the fact that Trump previously 
shared his hope that people “knock the crap 
outta” protesters and offered to pay the legal 
fees of those who did has real relevance. And 
interestingly, the judge cited the words uttered 
right after “Get ‘em outta here”: Trump added, 
“I can’t say ‘go get ‘em’ or I’ll get in trouble.” 
The judge held that this was Trump’s way of 
conveying, with a wink and nod, a desire for 
violence to his supporters. 
The final inquiry is whether Trump’s words 
were actually likely to incite violence. Put an-
other way, would a reasonable person have 
heard “Get ‘em outta here” as code for “vio-

http://www.politico.com/blogs/on-media/2016/02/donald-trump-libel-laws-219866


 

168 
 

lently assault those protesters”? Last week, 
one of the individual defendants in this case 
actually countersued Trump, arguing that if 
he’s found liable for assault, Trump should 
pay his legal fees — as the president does ap-
pear to have promised. So we have one listen-
er who claims violence was what Trump 
wanted. (Of course, this argument would con-
veniently relieve him of responsibility for his 
own conduct.)   
But the First Amendment requires that we fo-
cus fault on those who act, rather than on 
those who merely speak, absent extraordinary 
circumstances. We need to be extremely wary 
of granting government the power to shut 
down a speaker because of the power of her 
words. We need to ensure a world where 
Charles Evers can get heated and where street 
activists can sharply criticize the police, with-
out worrying that someone in the audience 
will hurt someone and then try to blame the 
speaker. 
Some people have cheered the judge’s ruling 
in this case — perhaps gratified that Trump’s 
ugly campaign is finally getting some come-
uppance. It’s certainly understandable why 
reasonable people could see those Trump ral-
lies as racist, sexist powder kegs. I know that 
many Americans fear we’re slipping into fas-
cism, and see the violent euphoria that has 
sometimes emerged at Trump rallies as a har-
binger of a moment from which our democra-
cy won’t return. I worry, too. 
But if we really want to protect against that 
moment, we cannot do it by weakening our 
commitment to constitutional values. So many 
of the high water marks of the First Amend-
ment were etched during the civil rights era. It 
is never a good time to alter the law so that 
more speech can be punished. Political speech 
should qualify as incitement only if it is une-
quivocally and inherently a request for violent 
and unlawful action.   
“Get ‘em out” just doesn’t meet that bar. 
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Joanne Sweeny, Not covered under the First Amendment: The ACLU is wrong about Trump and in-
citement to violence, Salon.com, April 29, 2017
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violence/  

Last week, federal judge David Hale ruled that 
Trump’s exhortation for the audience at a 
March 2016 rally in Louisville, Kentucky, to 
“get ’em [three protesters] out of here” could 
be incitement. That is unusual enough to make 
headlines, especially because the defendant is 
Donald Trump. But the real shocker is that last 
week, the ACLU publicly defended Trump. 
The ACLU has defended Trump. The ACLU. 
Donald Trump. Defended. 
I am a professor of law at the University of 
Louisville. I studied constitutional law with 
Erwin Chemerinsky at the University of 
Southern California and I received a PhD in 
Law at Queen Mary University of London. I 
have previously written on comparative con-
stitutional law, including freedom of expres-
sion. And, I have to say, Judge Hale’s opinion 
was almost shocking to me. Incitement always 
seemed to me, from my early days in law 
school, to be this almost impossible standard 
that has resulted in a remarkably unchanging 
doctrine. I haven’t heard of an incitement ar-
gument being accepted by a court in years, if 
not decades. 
That all changed earlier this month. The in-
citement case against Trump, Nwanguma v. 
Trump, was filed after three protest-
ers said they were physically assaulted at a 
Trump rally. The three protesters, who stated 
they were at the rally to protest peacefully, 
were allegedly shoved and punched by rally 
attendees. The entire exchange was captured 
on film and widely broadcast in the media. In 
their lawsuit, the three plaintiffs have alleged 
that the violence occurred as a result of 
Trump’s command to his audience to get them 
out of the building. Their claim that Trump 
incited the crowd is part of their argument that 
Trump’s speech should not be protected by the 
First Amendment, leaving him open to the rest 
of their legal claims. [Disclosure: The lawyer 

representing the plaintiffs in the case against 
Donald Trump and his supporters has written 
for Salon.] 
What makes the Trump incitement case so un-
usual is that it concerns political speech, both 
from the alleged inciter and the victims of the 
incitement. Political speech, particularly 
speech at political rallies, is basically the 
sweet spot for First Amendment protection. 
You can’t get much more in tune with what 
the Constitution was meant to protect, at least 
according to the Supreme Court. 
So what happens when political speakers col-
lide, literally? On one hand you have the pro-
testers, silently holding signs that insulted or 
criticized Donald Trump. (Ms. Nwanguma 
held a poster of Mr. Trump’s face transposed 
on the body of a pig.) This is clearly political, 
protected speech. On the other hand, you have 
Donald Trump, a fiery presidential candidate, 
telling adoring masses about his candidacy 
and how he wants to make the country better. 
Again, political speech. 
Whom is the First Amendment supposed to 
protect? 
According to Trump’s lawyers, Trump did not 
commit incitement because forcefully ejecting 
the protesters was not an unlawful act. Why? 
Because the protesters were trespassing. By 
conflating property owners and property pos-
sessors, Trump’s attorneys actually argue that 
people who come to a public rally can be sub-
jected to violence if the people who are using 
the space at the time decide that they don’t 
want them there. Somehow, it was the tres-
passers silently holding signs that were 
breaching the peace and not the people shov-
ing and grabbing at them. 
Another argument made by Trump’s lawyers 
is that when he said “get ’em out of here,” he 
meant to do it nicely. Apparently, Trump’s 
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later statement “don’t hurt them” proves his 
intent was for a calm, peaceful removal of the 
protesters. Again, this intent is belied by the 
video of the event as well as Trump’s prior 
statements about protesters. As Judge Hale 
noted, Trump’s “don’t hurt them” was said 
much more meekly. Compared to his fiery and 
repeated prior orders to eject the protesters, 
this statement does nothing to show that 
Trump was not getting exactly what he wanted 
when the crowd forcibly ejected the protesters 
from the building. 
Trump’s attorneys have also attempted to min-
imize the impact of Trump’s prior statements 
that advocated violence against protesters, ar-
guing that the plaintiffs identified only three 
prior speeches that included advocacy of vio-
lence against protesters, and no violence oc-
curred then so those speeches don’t provide 
valuable context for the Louisville rally. How-
ever, three prior speeches where a presidential 
candidate specifically approved of violence 
against protesters who attended his rallies is 
actually a lot. Certainly a lot more than other 
presidential candidates, who generally don’t 
advocate violence at all. It is disingenuous to 
ignore the build-up of highly publicized rheto-
ric or to act as though Trump’s prior state-
ments were not in his fans’ minds that day. 
Unsurprisingly, Judge Hale did not agree with 
any of these assertions. 
No, it is the ACLU that has jumped to 
Trump’s defense after Judge Hale issued his 
decision. According to Lee Rowland, a staff 
attorney for the ACLU, although a “close” 
call, Trump’s speech did not amount to in-
citement. 
Rowland actually agrees that what Trump’s 
supporters did was unlawful because the pro-
testers were not entitled to protest at Trump’s 
privately run rally. As Rowland notes, Trump 
had the right to tell them to leave. Unfortu-
nately, that’s not what Trump did. He didn’t 
talk to the protesters; he spoke to the crowd 
and told them to eject the protesters. Second, 
Rowland argues that Trump “disavowed vio-

lence” simply by adding “don’t hurt them” 
later, noting that Trump also told the crowd “I 
can’t say ‘go get ’em’ or I’ll get in trouble.” 
Judge Hale found that to be evidence that 
Trump didn’t really mean to call off the mob; 
he just didn’t want to be blamed for his own 
actions. For some reason, the ACLU is a lot 
kinder to Trump than a federal judge. 
The final piece of the ACLU’s defense of 
Trump, and the one that gets deepest into First 
Amendment cases, is Rowland’s argument 
that Trump’s words were not “likely to incite 
violence.” To make this argument, Rowland 
brushes off the claims of one of the assailants 
who counter-sued Trump by arguing that he 
did take Trump’s words as an order, which he 
obeyed. 
In this Bizarro-World scenario, this bleeding-
heart-liberal legal academic has to come out 
and say something I didn’t think I would ever 
have to say: I think the ACLU is wrong. I 
think ACLU has misinterpreted the require-
ments for incitement. 
The seminal incitement cases cited in the 
ACLU blog were decided in the 1960s and 
1970s and involved civil rights issues or anti-
war protests. Brandenburg v. Ohio involved a 
filmed speech of a Ku Klux Klan leader burn-
ing a cross and giving a speech that denigrated 
black people and stated that they might need 
to take “revengeance” against the government 
if it continued to suppress the Caucasian race. 
According to the Supreme Court in Branden-
burg, that speech was not incitement because, 
in order to legally incite a crowd, you can’t 
just be “advocating” for criminal activity, you 
have to be “preparing a group for violent ac-
tion and steeling it to such action.” 
The other cases cited by the ACLU in its de-
fense of Trump largely say the same thing. 
Hess v. Indiana (an anti-war protestor who 
said “We’ll take the fucking streets later”) and 
NAACP v. Claiborne Hardware (civil rights 
icon Charles Evers, who threatened to “break 
the damn neck” of anyone who broke the boy-
cott) both show that threats aren’t enough. It 
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has to be aimed to produce a response, and an 
immediate one. Hess’s speech wasn’t incite-
ment because there was no immediate call to 
action. Evers’ speech was also just a threat, 
and one contingent on someone acting a cer-
tain way in the future. Threats, no matter how 
graphic, do not constitute incitement. 
Since then, incitement has been argued in a 
surprising variety of cases, and almost always 
unsuccessfully. For example, incitement 
claims have been unsuccessfully tried 
against violent video games, giving advice on 
how to be a successful gang member, 
and requesting (but not possessing) child por-
nography. It is not unexpected that these — 
and I’m being charitable here — creative ar-
guments for incitement did not persuade the 
courts to expand its reach. In those cases, 
there was no command to violence and the 
resulting harm (if any was found) was too 
temporally removed from the speech. 
But there have been some recent cases where 
a court has allowed a claim of incitement to go 
forward, and those cases shed some light on 
what is happening here. A 2009 case, United 
States v. Stewart, found that a spiritual lead-
er’s publicized withdrawal of support for a 
cease-fire could be seen as “a call to arms” to 
his followers to commit violence, placing it in 
the realm of incitement. 
Another 2009 case, United States v. Fulmer, 
found potential incitement where leaders of an 
animal rights group used their website and 
email to urge “supporters to participate in [il-
legal] electronic civil disobedience at a speci-
fied time.” The defendants were found to have 
engaged in incitement because they clearly 
had control over the timing of the illegal “vir-
tual sit-ins” that clogged websites of targeted 
companies — they stated when a “virtual sit-
in” was to start and, when they announced it 
had been successful, the “virtual sit-in” 
stopped. 
Both Stewart and Fulmer show how incite-
ment can be found in modern scenarios, and 
Trump’s speech fits right in. Indeed, Trump’s 

order to “get ’em out of here” is a much more 
explicit “call to arms” than the statements 
made in Stewart. The immediacy of his order 
— the implied “get them out now” — makes 
the harm more imminent than in the case of 
Fulmer. 
And the most damning piece of evidence 
against Trump, and the ACLU’s defense of 
him, is that his other statements approving of 
violence against protesters clearly 
are not incitement. Just looking at two of the 
most offensive of Trump’s statements made at 
prior rallies shows the difference — the legal-
ly significant difference — between what was 
said before and what was said in Louisville. 
First, at a rally on Feb. 1, 2016, Trump told 
the crowd “[i]f you see somebody getting 
ready to throw a tomato, knock the crap out of 
them . . . Just knock the hell out of them. I 
promise you, I will pay for the legal fees.” 
Like the speech made by Evers in the 
Claiborne Hardware case, Trump’s words at 
the February rally were not orders or com-
mands to an audience because they contained 
a contingency: Act violently only if something 
specific happens. The contingency is key be-
cause it removes the immediacy and the com-
mand aspects of the speech. Instead, the 
speech is just advocacy of potential future vio-
lence if certain conditions are met. 
At his Feb. 23 rally, which was mere days be-
fore the Louisville rally, Trump told the 
crowd, “[h]ere’s a guy, throwing punches, 
nasty as hell, screaming at everything else, 
when we’re talking. . . I’d like to punch him in 
the face, I tell ya.” This statement is even fur-
ther from incitement. It’s a statement of ap-
proval of violent action, but it isn’t even sug-
gesting that others engage in that behavior. 
That’s what makes the Louisville rally so 
unique. Trump didn’t say “we’ll get them out” 
or “if they don’t leave, we’ll take them out.” 
There was no promise of future violence, no 
contingency upon which violence could occur. 
He didn’t express a desire to inflict violence 
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or say he hoped that someone would get them 
out. He told his audience to “get ’em out.” It 
was a call to act, to get the protesters out of 
the building. Immediately. According to the 
complaint, at the Louisville rally, Trump 
spoke, knowing that violence was likely to 
occur as a result of his words. And violence 
did occur. 
Rowland’s main point in her article is that we 
shouldn’t allow our distaste of Trump to allow 
courts to shrink the protections of the First 
Amendment. To that argument, I would coun-
ter that we shouldn’t allow our love of the 
First Amendment to blind us to the fact that a 
man commanded a room to use force against 
peaceful protesters. Donald Trump’s words 
don’t deserve First Amendment protection, 
even under the very stringent Brandenburg 
standard. What he did was precisely why the 
incitement doctrine was created — to stop 
speech that leads directly to violence. This 
was not advocacy; it was a call to arms. 
With all due respect to the ACLU, what 
Trump did was textbook incitement. The First 
Amendment should provide him no safe har-
bor. 
 
 
 
 
 
 
 
 
Link to the video:  
https://www.youtube.com/watch?v=ILwalNS
S3vY 
https://www.youtube.com/watch?v=lb-
KFVv4XEs 
https://www.theguardian.com/us-
news/video/2016/mar/02/black-woman-
shoved-donald-trump-rally-video 
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