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WASHINGTON — On Oct. 29, about seven 
months before the recent revelations about 
secret government surveillance programs, So-
licitor General Donald B. Verrilli Jr. made a 
commitment to the Supreme Court. 

It was on the day Hurricane Sandy shut down 
the rest of Washington. The justices had made 
it to court through lashing rain, and they 
seemed to be paying particular attention when 
Mr. Verrilli, the Obama administration’s top 
appellate lawyer, argued that a challenge to a 
2008 surveillance law should be dismissed. 

He said, a little comically in retrospect, that 
the human rights groups, lawyers and report-
ers who sought to challenge the law had no 
particular reason to think that their communi-
cations were being collected. The plaintiffs 
could not show they had been harmed by the 
surveillance program, he said, so they lacked 
standing to sue. Their fears, he said, were the 
product of “a cascade of speculation.” 

That was merely aggressive and effective ad-
vocacy. 

Mr. Verrilli’s responses to the first several 
questions at the argument have turned out to 
be more problematic. He was asked whether a 
ruling in the government’s favor would mean 
that no court could ever assess the constitu-
tionality of the program. 

“Is there anybody who has standing?” Justice 
Sonia Sotomayor asked. 

Yes, said Mr. Verrilli, giving what he called a 
“clear example.” If the government wants to 
use information gathered under the surveil-
lance program in a criminal prosecution, he 
said, the source of the information would have 
to be disclosed. The subjects of such surveil-
lance, he continued, would have standing to 

challenge the program. 

Mr. Verrilli said this pretty plainly at the ar-
gument and even more carefully in his briefs 
in the case. 

In one brief, for example, he sought to refute 
the argument that a ruling in the government’s 
favor would immunize the surveillance pro-
gram from constitutional challenges. 

“That contention is misplaced,” he wrote. 
“Others may be able to establish standing even 
if respondents cannot. As respondents recog-
nize, the government must provide advance 
notice of its intent to use information obtained 
or derived from” the surveillance authorized 
by the 2008 law “against a person in judicial 
or administrative proceedings and that person 
may challenge the underlying surveillance.” 
(Note the phrase “derived from.”) 

In February, in a 5-to-4 decision that split 
along ideological lines, the Supreme Court 
accepted Mr. Verrilli’s assurances and ruled in 
his favor. Justice Samuel A. Alito Jr., writing 
for the majority in the case, Clapper v. Am-
nesty International, all but recited Mr. Verril-
li’s representation. 

“If the government intends to use or disclose 
information obtained or derived from” surveil-
lance authorized by the 2008 law “in judicial 
or administrative proceedings, it must provide 
advance notice of its intent, and the affected 
person may challenge the lawfulness of the 
acquisition.” (Again, note the phrase “derived 
from.”) 

What has happened since then in actual crimi-
nal prosecutions? The opposite of what Mr. 
Verrilli told the Supreme Court. Federal pros-
ecutors, apparently unaware of his representa-
tions, have refused to make the promised dis-
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closures. 

In a prosecution in Federal District Court in 
Fort Lauderdale, Fla., against two brothers 
accused of plotting to bomb targets in New 
York, the government has said it plans to use 
information gathered under the Foreign Intel-
ligence Surveillance Act of 1978, or FISA, 
which authorized individual warrants. But 
prosecutors have refused to say whether the 
government obtained those individual war-
rants based on information derived from the 
2008 law, which allows programmatic surveil-
lance. 

Prosecutors in Chicago have taken the same 
approach in a prosecution of teenager accused 
of plotting to blow up a bar. 

In the Fort Lauderdale case, Magistrate Judge 
John J. O’Sullivan ordered the government to 
disclose whether it had gathered information 
for the case under the 2008 law. He relied on 
Justice Alito’s statement in the Clapper deci-
sion. The government has moved for recon-
sideration. 

By insisting that they need not disclose 
whether there had been surveillance under the 
2008 law, the two sets of prosecutors have so 
far accomplished precisely what Mr. Verrilli 
said would not happen. They have immunized 
the surveillance program from challenges un-
der the Fourth Amendment, which bans unrea-
sonable searches and seizure. 

Yet there is excellent reason to think that sur-
veillance under the 2008 law, the FISA 
Amendments Act, was involved in both cases. 
In December, in explaining why the law 
should be reauthorized, Senator Dianne Fein-
stein, Democrat of California, said the Fort 

Lauderdale and Chicago cases were among 
the “specific cases where FISA Amendments 
Act authorities were used.” 

“These cases show the program has worked,” 
she said. 

Michelle Alvarez, a spokeswoman for the 
United States attorney’s office in Miami, 
would not say whether prosecutors there had 
consulted with the Justice Department in 
Washington before taking a position that 
seems at odds with Mr. Verrilli’s assurances 
to the Supreme Court. Neither would Randall 
Samborn, a spokesman for the United States 
attorney’s office in Chicago. 

A Justice Department spokesman in Washing-
ton said things might yet change in the two 
cases. “The legal issues raised in the filings 
are under active consideration within the de-
partment,” he said. 

Jameel Jaffer, the American Civil Liberties 
Union lawyer who represented the plaintiffs in 
the Clapper case in the Supreme Court, said 
the recent maneuvers were unseemly and dis-
turbing. “The effect of the government’s shell 
game,” he said, “is that the statute has been 
shielded from judicial review, and controver-
sial and far-reaching surveillance authorities 
have been placed beyond the reach of the 
Constitution.” 

Whatever the government’s precise legal obli-
gations, it remains free to say what everyone 
seems to know: that the 2008 program has 
been used to gather evidence for criminal 
prosecutions. Such a concession would seem 
to be a small thing. All it would do is allow 
the courts to make a judgment about whether 
the program is constitutional. 
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WASHINGTON — Five years after Congress 
authorized a sweeping warrantless surveil-
lance program, the Justice Department is set-
ting up a potential Supreme Court test of 
whether it is constitutional by notifying a 
criminal defendant — for the first time — that 
evidence against him derived from the eaves-
dropping, according to officials. 

Prosecutors plan to inform the defendant 
about the monitoring in the next two weeks, a 
law enforcement official said. The move 
comes after an internal Justice Department 
debate in which Solicitor General Donald B. 
Verrilli Jr. argued that there was no legal basis 
for a previous practice of not disclosing links 
to such surveillance, several Obama admin-
istration officials familiar with the delibera-
tions said. 

Meanwhile, the department’s National Securi-
ty Division is combing active and closed case 
files to identify other defendants who faced 
evidence resulting from the 2008 wiretapping 
law. It permits eavesdropping without war-
rants on Americans’ cross-border phone calls 
and e-mails so long as the surveillance is “tar-
geted” at foreigners abroad. 

It is not yet clear how many other such cases 
there are, nor whether prosecutors will notify 
convicts whose cases are already over. Such a 
decision could set off attempts to reopen those 
cases. 

“It’s of real legal importance that components 
of the Justice Department disagreed about 
when they had a duty to tell a defendant that 
the surveillance program was used,” said Dan-
iel Richman, a Columbia University law pro-
fessor. “It’s a big deal because one view co-
vers so many more cases than the other, and 
this is an issue that should have come up re-
peatedly over the years.” 

The officials spoke on the condition of ano-
nymity because they were not authorized to 
disclose internal discussions. The Wall Street 

Journal previously reported on a recent court 
filing in which the department, reversing an 
earlier stance, said it was obliged to disclose 
to defendants if evidence used in court was 
linked to warrantless surveillance, but it re-
mained unclear if there were any such cases. 

The debate was part of the fallout about Na-
tional Security Agency surveillance set off by 
leaks by Edward J. Snowden, the former 
N.S.A. contractor. They have drawn attention 
to the 2008 law, the FISA Amendments Act, 
which legalized a form of the Bush admin-
istration’s once-secret warrantless surveillance 
program. 

In February, the Supreme Court dismissed a 
case challenging its constitutionality because 
the plaintiffs, led by Amnesty International, 
could not prove they had been wiretapped. Mr. 
Verrilli had told the justices that someone else 
would have legal standing to trigger review of 
the program because prosecutors would notify 
people facing evidence derived from surveil-
lance under the 2008 law. 

But it turned out that Mr. Verrilli’s assurances 
clashed with the practices of national security 
prosecutors, who had not been alerting such 
defendants that evidence in their cases had 
stemmed from wiretapping their conversations 
without a warrant. 

Jameel Jaffer, an American Civil Liberties 
Union lawyer who argued in the Supreme 
Court on behalf of the plaintiffs challenging 
the 2008 law, said that someone in the Justice 
Department should have flagged the issue ear-
lier and that the department must do more than 
change its practice going forward. 

“The government has an obligation to tell the 
Supreme Court, in some formal way, that a 
claim it made repeatedly, and that the court 
relied on in its decision, was simply not true,” 
he said. “And it has an obligation to notify the 
criminal defendants whose communications 
were monitored under the statute that their 



communications were monitored.” 

A Justice Department spokesman declined to 
comment. The department’s practices came 
under scrutiny after a December 2012 speech 
by Senator Dianne Feinstein, the chairwoman 
of the Intelligence Committee. During debate 
over extending the 2008 law, she warned that 
terrorism remained a threat. Listing several 
terrorism-related arrests, she added, “so this 
has worked.” 

Lawyers in two of the cases Ms. Feinstein 
mentioned — one in Fort Lauderdale and one 
in Chicago — asked prosecutors this spring to 
confirm that surveillance under the 2008 law 
had played a role in the investigations of their 
clients so they could challenge it. 

But prosecutors said they did not have to 
make such a disclosure. On June 7, The New 
York Times published an article citing Ms. 
Feinstein’s speech and the stance the prosecu-
tors had taken. 

As a result, Mr. Verrilli sought an explanation 
from national security lawyers about why they 
had not flagged the issue when vetting his Su-
preme Court briefs and helping him practice 
for the arguments, according to officials. 

The national security lawyers explained that it 
was a misunderstanding, the officials said. 
Because the rules on wiretapping warrants in 
foreign intelligence cases are different from 
the rules in ordinary criminal investigations, 
they said, the division has long used a narrow 
understanding of what “derived from” means 
in terms of when it must disclose specifics to 
defendants. 

In national security cases involving orders is-
sued under the Foreign Intelligence Surveil-
lance Act of 1978, or FISA, prosecutors alert 
defendants only that some evidence derives 
from a FISA wiretap, but not details like 
whether there had just been one order or a 
chain of several. Only judges see those details. 

After the 2008 law, that generic approach 

meant that prosecutors did not disclose when 
some traditional FISA wiretap orders had been 
obtained using information gathered through 
the warrantless wiretapping program. Division 
officials believed it would have to disclose the 
use of that program only if it introduced a rec-
orded phone call or intercepted e-mail gath-
ered directly from the program — and for five 
years, they avoided doing so. 

For Mr. Verrilli, that raised a more fundamen-
tal question: was there any persuasive legal 
basis for failing to clearly notify defendants 
that they faced evidence linked to the 2008 
warrantless surveillance law, thereby prevent-
ing them from knowing that they had an op-
portunity to argue that it derived from an un-
constitutional search? 

The debate stretched through June and July, 
officials said, including multiple meetings and 
dueling memorandums by lawyers in the so-
licitor general office and in the national secu-
rity division, which has been led since March 
by acting Assistant Attorney General John 
Carlin. The deliberations were overseen by 
James Cole, the deputy attorney general. 

National security lawyers and a policy adviso-
ry committee of senior United States attor-
neys focused on operational worries: Disclo-
sure risked alerting foreign targets that their 
communications were being monitored, 
so intelligence agencies might become reluc-
tant to share information with law enforce-
ment officials that could become a problem in 
a later trial. 

But Mr. Verrilli argued that withholding dis-
closure from defendants could not be justified 
legally, officials said. Lawyers with several 
agencies — including the Federal Bureau of 
Investigation, the N.S.A. and the office of the 
director of national intelligence — concurred, 
officials said, and the division changed the 
practice going forward. 

National Security Division lawyers began 
looking at other cases, eventually identifying 



the one that will be publicly identified soon 
and are still looking through closed cases and 
deciding what to do about them. 

But in a twist, in the Chicago and Fort 
Lauderdale cases that Ms. Feinstein had men-
tioned, prosecutors made new court filings 
saying they did not intend to use any evidence 
derived from surveillance of the defendants 
under the 2008 law. 

When defense lawyers asked about Ms. Fein-
stein’s remarks, a Senate lawyer responded in 
a letter that she “did not state, and did not 
mean to state” that those cases were linked to 

the warrantless surveillance program. Rather, 
the lawyer wrote, her point was that terrorism 
remained a problem. 

In a recent court filing, the lawyers wrote that 
it is “hard to believe” Ms. Feinstein would cite 
“random” cases when pressing to reauthorize 
the 2008 law, suggesting either that the gov-
ernment is still concealing something or that 
she had employed the “politics of fear” to in-
fluence the debate. A spokesman for Ms. 
Feinstein said she preferred to let the letter 
speak for itself. 
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