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UN ITED STA TES D ISTRICT COU RT FOR TH E
SOUTHERN DISTRICT OF FLORIDA
M iam iD ivision
C ase N um ber: 88-2406-CIV -M O REN O
M ICHA EL POTTW GER ,PETER CARTER , M d
BERRY YOUNG,
Plaintiffs,

CITY OF M IAM I,
Defendant.

ORDER REO UIRING EVIDENTIARY HEARING
On October 1,1998,this Courtapproved the ConsentDecree in this case, known asthe
PottingerSettlem ent,whichgovernstheprotocolforarrestofhom elesspersonsandthedestruction
oftheirproperty by City ofM iam iPolice. Fifteen yearslater,theCity isrequesting to m odify the
Pottinger Settlem ent. ThisCourtheld a substantive hearing on October23, 2013 to determine

whetherthe City ofM iamihasmadeaprimafacieshowing thatitisentitled to an evidentiary
hearing on itsM otion forLimited M odification oftheSettlem entAgreem ent.
The City isseeking three sets ofm oditk ations. TheCity requeststhe Courtexcludefrom

Pottinger'spurview thechronicallyhomeless(thosethatrepeatedlyrefuseshelter)andregistered
sex offenders,w ho arehom elessasaresultoflegislativeenactm entsrestricting residency. The City
also proposesa variety ofchanges to the A greem ent'sLaw Enforcem entProtocol. A m ong other
changes,the City seeks to allow police ofticersto offerthe hom eless m ats atshelters, to rem ove
certain life-sustaining conductm isdem eanors from the A greem ent, and to expand thetenitory of

availablesheltersbeyond City limits.
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Rufov.InmatesofsuyolkCountyJail,502U.S.367(1992)setsouttheparametersunder
w hich federalcourtscan m odify consentdecrees, asistherequesthere.The standard form odifying

aconsentdecreesetforth inRufoisaflexibleone.SeeHornev.Flores,557U.S.433,450-451

(2009)(statingthepurposeofthestandardistoprotectthetinalityofjudgmentswhilestillensuring
thatcourtsm aintain a sufficiently flexibleapproach to allow returning m attersto localcontrolwhen

warranted). iiA palty seeking modification ofa consentdecree may meetitsinitialburden by
show ing a significant change in either factual conditions or the law .'
' Rufo,502 U.S.at384.

CtM odification of a consentdecree may be warranted when changed factualconditions make
compliancewiththedecreesubstantiallym oreonerous.''1d.M odificationsarealsoappropriatewhen
thereare unforeseen obstaclesthatrenderthedecreetmworkable. 1d.
The growth and redevelopm entof Downtown M iam i,safety concerns generating from
Septem ber 11,2001 and the recentbom bings atthe Boston M arathon, increased services forthe

homeless,and the Florida and County lawsenacted to restrictresidency ofsex offendersare the
prim ary changesthe City relieson in supportofits m otion. The Courtagreesthe City hasm ade a

primafacieshowingofchangedcircumstanceswarrantinganevidentiaryhearing.
First,itisundisputed the PottingerAgreementpredatesFlorida Statute j 775.215 and
M iam i-Dade County'stt-l-he Lauren Book Child Safety Ordinance.'' Both legislative enactm ents
im pose residency restrictions over those convicted of certain sex offenses. A dditionally,A lyce
Robertson,the Executive Directorofthe M iam iDow ntow n D evelopm entA uthority, provided an

affidavitaffinuing the accuracy ofthe information in theCity'smotion detailing changed factual
circum stances in Dow ntow n M iam i. Those changes include the increase in available bedsforthe

homeless,theeffectsofthenew Cam illusHousecam pus,andtheestablishm entofnew servicesfor
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thehomeless. The City also explainsthedem ographic changesthathave occurred in Downtown
M iam i,includingtheconstructionofover22,000condominium units,theestablislm wntofover200
new restaurants and retailshops,the opening ofnew culturaland entertainmentvenues,and the
developm entofmanynew hotels.Finally,OfficerJam esBernat,aNeighborhoodResourceOftker
forthe City ofM iam i,highlightsin hisaftidavitnew safety concerns overabandoned property left

in heavily populatedareasin thewakeoftheBoston M arathon bom bing thispastyear. In lightof
these changes,the City contendsthe Pottinger A greem entm ustbe m odified so thatitcontinuesto

beworkable fortheCity and itshom elesspopulation.
Giventhelitany ofchangestheCity hasidentified,theCourtfindsthatarlevidentiary hearing

is essentialto determine whether the City can meet its burden under Rufo and Rule 60(b).
Accordingly,itis
A DJUD G ED thattheCourtfindsan evidentiaryhearing isneeded beforethe Courtcan rule

ontheDefendantCityofM iami'sM otionforLimitedM odification ofthe Settlement(D.E.No.
464),filedonSeptember11.2013.
Plaintiffs shall file a list of exhibits and witnesses by Novem ber 15.2013 at noon.
DefendantshallfilealistofexhibitsandwitnessesbyNovem ber26.2013atnoon.Both sidesshall
include a one-page description ofeach witness'stestim ony. By no laterthan N ovem ber 7.2013,

thepartiesshallfile ajointnotice indicating the datesthey are notavailable foran evidentiary
hearing in the m onth ofD ecem ber.

U

DON E A N D ORD ERED in Cham bersatM iam i,Florida,this

day ofO ctober,2013.

FED E
A . REN O
UN ITED STA TES D ISTRICT JU DG E

'

Copiesq
provided to:
t
CounselofRecord
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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
M iam iD ivision

i

CaseNum ber: 88-2406-CIV-M ORENO
I

M ICH EL PO TTIN GER, PETER CA RTER ,
BERR YOU N G , CA RO LE PA TM AN , and
DA VI PEERY ,

tplaintifrs,
VS.

CITY

F M IAM I,

D efendant.
/

ORDER GR ANTING JOINT M OTION TO APPROVE SETTLEM ENT
THIS CAUSE cam ebeforetheCourtupon theparties'JointM otiontoApproveSettlem ent

(D.E. o.525),filedonDecember12.2013.
THE COURT hasconsidered them otion,oralargument,and the pertinentportionsofthe
record,and being otherwise fully advised in thepremises,itis
DJUDGED thatthemotionisGRANTED forthereasonsstatedinOpenCourtonFebruary
28,201 .TheCourtfindsthattheproposedm odificationofthepriorsettlem entagreem entobtained
undert edirectionofthemediator,formerJudgeAngelCortisas,isfair,adequate, reasonable,and

notthe roductofcollusion.Themodificationstakeinto consideration thechanged circum stances
ofthe ity ofM iami,thedrasticreductionoftheCity'shomelesspopulation,theavailabilityofbeds

in shelt rs,and publicrestroom s. Thehom eless,who areregistered sex offenders,willno longer
be part fthe protected class. U rinating and defecating in public w illno longerbe protected life
sustaini g activities,provided that there is an available restroom w ithin a 1/4 m ile. Tem porary
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structlresinparksandlightingfiresinparkswillnolongerbepermitt
ed.
:
;

iThe Courthasconsidered subm issionsfrom the classmembersand concludesthatthey do
i

notc nstituteobjections. The Courtalso hcard from interested parties,including M iami-Dade
Coun yM am rCarlosGim enez,formerM iam iM am rM auriceFenv homelessbenefactorandstellar
citize RobertDickinson,and others.
TheCourttindsthata11the requirementsofFederalRule ofCivilProcedure23havebeen
!

.

metapdincop oratestheaddendum totheoriginalsettlementagreement.A1lotherpendingm otions
are D N IED as m oot.

DONE AND ORDERED in Open Courton February 28,2014 and signed in Cham bersat

m

Mia i,Florida,this// dayofMarch,2014.
FED
C0 A .M ORENO
UNITED STATES DISTRICT JUDGE
Copi sprovided to:
Cou se1ofRecord

1
-

!
i
I

-

2-
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Sections VII & VIII (Combined
Text of 1998 Consent Decree
and 2013 Modifications)

147

12.

Definition of "Public Property".

"Public Property" includes all property

owned by any governmental entity (federal, state or local). "Public property" shall not include
property which has become subject to a leasehold interest, management agreement or other
possessory interest of a nongovernmental lessee, licensee or manager, which is operated as a
private business. A public park shall always be considered public property within the meaning of
this Settlement Agreement.
12a. Definition of "Exempt Public Property. The following are "exempt public
properties": (1) City of Miami, City Hall, 3200 Pan American Drive; (2) Miami Riverside Center,
444 S.W. 2nd Avenue; (3) City of Miami Fire Stations; (4) City of Miami Police Stations; and (5)
City of Miami NET (Neighborhood Enhancement Team) Offices.
13.

Purpose. It is agreed that a specified protocol is necessary to guide Miami police

officers in their interactions and contacts with homeless persons. The protocol is a prescribed
response when the police observe specified conduct or activity.
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(a).

generating form records of all City of Miami police arrests and detentions

of homeless persons, and either entering them into a computer database or creating a paper
data base.

155

(f).

Records Generation -- Field Information Cards, or their electronic

equivalent, shall be available twice per calendar year to Plaintiffs' counsel at no cost for the
six month period prior to the request, to monitor and insure compliance with the
Settlement Agreement and Addendum.
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Homeless in Miami? If you are, your Pottinger rights against arrest while living
on the streets may soon be changed.
You can voice your opinion to the federal court in Miami before it decides whether to approve the
proposed changes. Here’s how.
Your Pottinger rights now: If you’re homeless, Miami police must offer you the chance to
go to a shelter in Miami instead of arresting you for certain offenses. These currently include:
•
•
•
•
•
•
•

being in the park after hours or camping in parks
building fires in parks or putting up a tent in a park
lying or sleeping on the sidewalks or on park benches
trespassing on public property
littering
loitering in restrooms
living in a vehicle

•

City police, the “Green Shirts,” and other City officials must
also respect your property rights.

•

What the proposed changes to Pottinger may mean for
you:

•

Pottinger v. City of Miami
(No. 88-2406-CIV-FAM)
In 1988 the American Civil Liberties Union
(ACLU) sued the City of Miami on behalf of
homeless people in Miami.
In 1992 the U.S. District Court ruled that the
City of Miami had violated homeless people’s
constitutional rights.
In 1998 the ACLU and the City settled the
case. The Pottinger settlement is still in effect
today.
In 2013 the City proposed changes to the
Pottinger settlement. The ACLU and the City
have now agreed to a set of changes. The
Court must review them before they can take
effect.
2/28/14 at 10:00 am: public hearing on the
proposals before U.S. District Court Judge
Moreno, Courtroom 13-3, 400 N. Miami
Ave, Miami FL 33128.

• For most homeless people, Pottinger rights will remain
•
largely the same: City of Miami Police must offer you the
chance to go to a shelter instead of arresting you for certain offenses.
• If the court approves the proposed changes, some rights
against arrest will be eliminated or narrowed. These are •
the main changes:
o You’ll be subject to arrest without being offered the
chance to go to a shelter if, after a warning by a police
officer, you:
 litter within 300 feet of a usable trash can, or
 block a sidewalk so that others have to walk in the street, or
 commit a minor offense in a way that poses an imminent threat of physical injury to you or
others.
o You’ll be subject to arrest, with no warning by a police officer and without being offered the
chance to go to a shelter, if you:
 build a fire in a public park or put up a tent in a park, or
 violate public nudity laws intentionally in plain view or don’t use an open public restroom within a quarter mile.
o The shelter you are offered instead of arrest may have a mat instead of a bed to sleep on.
• City officials can’t take your belongings unless they pose an obvious safety hazard (for example,
leaving an unattended backpack in front of a courthouse).
• If you are homeless and registered as a sex offender or predator, you will no longer be afforded
the Pottinger protections.
• The ACLU will have better access to records to monitor City compliance.
If you agree with these changes you don’t need to do anything.
If you’re homeless in Miami and want to object to any of these changes, you may file written objections to them by Feb. 14, 2014 with the Clerk of the U.S. District Court. (See the back of
this sheet for information on how to do so.)
If you’re homeless in Miami you may appear at the Feb. 28, 2014 hearing at 10:00 am
before Judge Moreno, U.S. District Court, Courtroom 13-3, 400 N. Miami Avenue.

More information from:
• The ACLU, 4500 Biscayne Blvd., #340, Miami, FL 33137, aclufl@aclufl.org, 786-363-2700
• Most homeless shelters in Miami.
• aclufl.org/pottinger: This website has times and places of public information sessions at shelters, and a complete copy of the ACLU-City agreement.
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NOTE: You must fill
out all items in bold.

Pottinger v. City of Miami
Case No. 88-2406-CIV-FAM

Name (Print Neatly): _____________________________________ Date: ______/______/______
I live in the City of Miami:
I am homeless:
At night I sleep:

 Yes


 Yes
 No

 No

in a shelter in the City of Miami



on the streets



elsewhere

These are my views on the proposed changes to the Pottinger settlement:

____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
If you need more space, you can staple additional sheets to this form. If you do that, please write your name
on those additional sheets.
Sign your name here. 

_______________________________________

How to file this form:
• Mail it directly to Clerk, United States District Court, 400 N. Miami Avenue, FL 33128. Mail it in time for it to
arrive by February 14. Just having it postmarked February 14 won’t be enough.
• Submit it in person to the Court at the above address. Note: You will have to pass through security to enter
the Courthouse and will not be allowed to bring a cellphone or other electronic device into the Courthouse.
• Give it to the ACLU by mail or by hand, at 4500 Biscayne Blvd., #340, Miami, FL 33137. The ACLU
must receive it no later than February 12 to be able to file it for you with the court.

• Leave it in a specially designated box at Camillus, the Miami Homeless Assistance Center (Chapman), Lotus
House , Miami Rescue Mission, Mt. Zion, or the Salvation Army Men’s Lodge no later than 5:00 pm February
12. The ACLU will pick them up and file them with the Court for you.
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Homeless in Miami? If you are, your Pottinger rights against
arrest while living on the streets may soon be changed.
You can voice your opinion to the federal court in Miami before it
decides whether to approve the proposed changes. Here’s how.
Your Pottinger rights now:
If you’re homeless, Miami police
must offer you the chance to go
to a shelter in Miami instead of
arresting you for certain offenses. These currently include:
• being in the park after hours
or camping in parks
• building fires in parks or putting up a tent in a park
• lying or sleeping on the sidewalks or on park benches
• trespassing on public property
• littering
City
police,
the
“Green
Shirts,” and other City officials
must also respect your property rights.

•
•
•
•

•

Pottinger v. City of Miami
(No. 88-2406-CIV-FAM)
In 1988 the American Civil Liberties Union (ACLU) sued the City of Miami on
behalf of homeless people in Miami.
In 1992 the U.S. District Court ruled that
the City of Miami had violated homeless
people’s constitutional rights.
In 1998 the ACLU and the City settled
the case. The Pottinger settlement is still
in effect today.
In 2013 the City proposed changes to
the Pottinger settlement. The ACLU and
the City have now agreed to a set of
changes. The Court must review them
before they can take effect.
2/28/14 at 10:00 am: public hearing on
the proposals before U.S. District Court
Judge Moreno, Courtroom 13-3, 400 N.
Miami Ave, Miami FL 33128.

What the proposed changes to Pottinger may mean for you:
• For most homeless people, Pottinger rights will remain largely the
same: City of Miami Police must offer you the chance to go to a shelter instead of arresting you for certain offenses.
• If the court approves the proposed changes, some rights against arrest will be eliminated or narrowed. These are the main changes:
o You’ll be subject to arrest without being offered the chance to go to
a shelter if, after a warning by a police officer, you:
 litter within 300 feet of a usable trash can, or
 block a sidewalk so that others have to walk in the street, or
 commit a minor offense in a way that poses an imminent threat
of physical injury to you or others.
o You’ll be subject to arrest, with no warning by a police officer and
without being offered the chance to go to a shelter, if you:
 build a fire in a public park or put up a tent in a park, or
 violate public nudity laws intentionally in plain view or don’t use
an open public restroom within a quarter mile.
o The shelter you are offered instead of arrest may have a mat instead of a bed to sleep on.
• City officials can’t take your belongings unless they pose an obvious
safety hazard (for example, leaving an unattended backpack in front
of a courthouse).
• If you are homeless and registered as a sex offender or predator,
you will no longer be afforded the Pottinger protections.
• The ACLU will have better access to records to monitor City compliance.
If you are homeless in Miami you may file written objections to
the proposed changes by Feb. 14, 2014 with the Clerk of the U.S.
District Court at the address in the box above (include case name &
no.). You may also appear at the Feb. 28, 2014 hearing. If you
agree with these changes you don’t need to do anything.
More information from: ACLU, 4500 Biscayne Blvd., #340, Miami, FL
33137, aclufl@aclufl.org, 786-363-2700, and at most homeless shelters in Miami. Check aclufl.org/pottinger for times and places of public
information sessions at shelters; for a complete copy of the ACLU-City
159 on how to file an objection.
agreement; and for more information

Homeless in Miami?
These are your Pottinger rights.
If you are homeless in the City of Miami, you have certain rights.
1. Police officers must first offer to take you to a homeless shelter before arresting you for
certain minor crimes. If you refuse, you can be arrested. Those crimes are:
•
•
•
•
•
•
•
•

Being in a public park after closing hours
Camping in a public park (so long as you don’t use a tent)
Trespassing on public property (owned by the government, not by a private
individual or business)
Loitering in restrooms
Living in a car
Partially blocking the sidewalk (as long as you leave enough room so others don’t have to step into the street)
Bathing yourself in public
Going to the bathroom in public, except if you’re within a quarter mile
(1320 feet; typically 3-4 blocks) of an open public bathroom (meaning in
a government building) or you’re in plain view of other people. So if
you’re that close to an open public bathroom, you have to use it. Otherwise, try to go only in out-of-the-way places.

2. Police officers must first WARN you to stop committing certain crimes. If you refuse to
stop, you can be arrested. Those crimes are:
•
•
•

Littering within 300 feet of a usable trash can. So if you’re close to a
trash can, make sure you use it for anything you throw away.
Fully blocking the sidewalk so that others have to walk out onto the street.
Committing any crime (including those listed above) in a way that may cause
someone to be physically hurt.

3. If you are a registered sex offender or predator, none of the above protections apply to
you. You can be arrested for any crime without a warning and without an offer of shelter.
4. Police officers and City Officials (“Green Shirts”) cannot take your property unless it’s an
obvious safety issue or you’ve abandoned it.
•
•
•

So be sure to store your property neatly and in an out-of-the-way place.
If you accept an offer of shelter, you will be allowed to bring your property with you.
If you’re arrested, police must hold on to your property so that you can
get it back when released. The police do not have to keep mattresses.

What if I believe my Pottinger rights have been violated?
Fill out the form on the back of this flyer and drop it off
at the location listed on the back.
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Pottinger Violation Complaint Form
My Name (Print Neatly): ______________________________________________________________
I live in the City of Miami:  Yes  No
I am homeless:  Yes  No
Telephone/other contact: _____________________
What happened:

_______Where it happened: _________________________________

_________________________________________________________

____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
I declare that the facts stated in this complaint form are true to the best of my knowledge and belief.

Attach additional sheets if necessary.

Date:__/___/___Time:

Date: ______/_____/__________________________________________________________
Sign your name here. 

Include in your statement
• Identifying information for police or City officials such as:
 Police Officer names or badge numbers.
 Names of Green Shirts or Other City Officials.
 Car number of any police or City car (or truck).
• Why they approached you; what they did or said.
• What you said or did.
• If possible, names/contact info of witnesses.

Take or mail this completed form to:

ACLU of Florida
4500 Biscayne Blvd
Suite 340
Miami, FL 33137
The ACLU will attempt to contact you within 2 weeks.

List of Downtown Miami Public Bathroom Locations
*Bayfront Park, 301 Biscayne Blvd

Public Bathrooms: 9:00 a.m. to 6 p.m. 7 Days
Where: Klipsch Amphitheater
Bicentennial Museum Park, 1075 Biscayne Blvd
Public Bathrooms: 9:00 a.m. to 9:00 p.m. 7 Days
Where: South end of park in front of American Airlines Arena
Margaret Pace Park, 1075 N Bayshore Drive
Public Bathrooms: 7:00 a.m. to 10:00 p.m. (Mon thru Fri)/
Weekends, 9:00 a.m. to 6:00 p.m.
Where: Free-standing building on NW park entrance.
Gibson Park, 350 NW 13th Street
Public Bathrooms: 9:00 a.m. to 6:00 p.m. 7 Days
Where: Culmer/Overtown Library Branch and building
next to swimming pool.

*Miami Police Department (MPD), 400 NW 2nd Avenue
Public Bathrooms: 24 Hours (inside police station)
Lummus Park, 404 NW 3rd Street
Public Bathrooms: 9:00 a.m. to 5:30 p.m. Mon thru Fri
Where: Building in park.
Miami Dade Government Center, 111 NW 1st Street Public Bathrooms: 7:00 a.m. to 6:00 p.m. Mon thru Fri Where:
2nd floor of Government Center and Clark Center (accessible from station via corridor).
*Miami Dade Public Library, 101 West Flagler Street Public Restrooms: 10:00 a.m. to 6:00 p.m. Mon thru Fri Where:
Inside Library and on plaza outside library.
* Fort Dallas Park, 60 SE 4th Street
Public Bathrooms: Sunrise to 9:00 p.m. 7 Days
Where: Free-standing yellow building

This list is based on information supplied by the City of Miami. Although the police may consider bathrooms marked with *
public, these locations may not in fact be easily accessible, if at all, during operating hours. The City is also planning to
make two portable toilets available downtown; the location and starting date have not yet been announced.
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Section 205 of the Convention Act,
however, creates an exception to this general rule and provides for the removal of
cases governed by the New York Convention. See 9 U.S.C. § 205. Specifically,
§ 205 states that, ‘‘[w]here the subject
matter of an action or proceeding pending
in a State court relates to an arbitration
agreement or award falling under the
[New York] Convention,’’ a defendant may
‘‘remove such action or proceeding to the
district court of the United States.’’ Id.
(emphasis added). Thus, the Convention
Act permits a defendant to remove a case
relating to an arbitration agreement covered by the New York Convention. See
Bautista, 396 F.3d at 1294.
Here, Escobar raised claims relating to
an injury suffered during his employment
with Celebration. Escobar’s employment
contract required arbitration of all claims
‘‘arising out of or in connection with’’ Escobar’s employment. The subject matter of
Escobar’s action in state court therefore
related to his arbitration agreement. Furthermore, as explained supra, Part V, Escobar’s arbitration agreement met the four
jurisdictional requirements and is governed by the New York Convention.
Accordingly, Escobar’s Jones Act claims
brought in state court were subject to
removal, pursuant to § 205, see Bautista,
396 F.3d at 1294, and the district court did
not err in denying Escobar’s motion to
remand.
XI.

CONCLUSION

For the all the reasons stated above, the
district court properly (1) granted Celebration’s motion to compel arbitration and
dismiss the complaint and (2) denied Escoery for personal injury to, or death of, a
railway employee apply to an action’’ brought
under the Jones Act).

bar’s motion to remand the case to state
court.20
AFFIRMED.

,
Michael POTTINGER, et al., Plaintiffs,
David Peery, Plaintiff–Appellant,
v.
CITY OF MIAMI, Defendant–Appellee.
No. 14–13287.
United States Court of Appeals,
Eleventh Circuit.
Nov. 10, 2015.
Background: Following settlement of
§ 1983 class action, alleging that city police department had custom and policy of
arresting, harassing, and otherwise interfering with homeless people, and modification of the parties’ agreement, the class
representative moved for additional attorney fees for work performed by class counsel during the modification process. The
United States District Court for the Southern District of Florida, Federico A. Moreno, J., 2014 WL 2890061, denied motion.
Class representative appealed.
Holding: The Court of Appeals, Jordan,
Circuit Judge, held that class counsel was
not entitled to an award of attorney fees
under § 1988 for legal work performed in
connection with modification of agreement.
Affirmed.
20. Because all of Escobar’s affirmative defenses to his arbitration agreement are premature at this arbitration-enforcement stage,
we need not consider the applicability of the
severance clause in his employment contract.
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1. Compromise and Settlement O72
A district court’s approval of a settlement agreement functions as the equivalent of the entry of a consent decree.
2. Compromise and Settlement O11
Federal Courts O3611(1)
The Court of Appeals exercises plenary review in interpreting a settlement
agreement which has become the functional equivalent of a consent decree through
judicial approval.
3. Compromise and Settlement O11
Federal Civil Procedure O2397.5
In cases governed by federal law, settlement agreements and consent decrees
are interpreted according to principles of
contract law.
4. Contracts O147(2)
Agreements are construed to effectuate the intent of the parties, and such
intent is derived from the objective meaning of the words used.
5. Civil Rights O1478
In civil rights cases brought pursuant
to § 1983, an award of attorney fees is
governed by § 1988. 42 U.S.C.A. §§ 1983,
1988.
6. Civil Rights O1482
Generally, a plaintiff who prevails in a
§ 1983 action is entitled to an award of
reasonable attorney fees unless special circumstances would render such an award
unjust. 42 U.S.C.A. § 1983.
7. Civil Rights O1482
A consent decree constitutes a material alteration of the legal relationship of the
parties, as necessary to permit an award of
attorney fees under § 1988. 42 U.S.C.A.
§ 1988.
8. Civil Rights O1482
A settlement agreement which the
district court retains jurisdiction to enforce
constitutes a material alteration of the legal relationship of the parties, as neces-

sary to permit an award of attorney fees
under § 1988. 42 U.S.C.A. § 1988.
9. Civil Rights O1479
Compromise and Settlement O9, 21
Section 1988 permits settlement
agreements conditioned on the waiver of
attorney fees, and one circumstance justifying the denial of fees is where the plaintiff through a settlement or consent order
agreed to compromise his right to pursue
subsequent fees. 42 U.S.C.A. § 1988.
10. Compromise and Settlement O11
A settlement agreement which is the
functional equivalent of a consent decree
should be interpreted as written.
11. Civil Rights O1482
Compromise and Settlement O72
Class counsel was not entitled to an
award of attorney fees under § 1988 for
legal work performed in connection with
modification of prior settlement agreement
approved by District Court, in § 1983 class
action, alleging that city police department
had custom and policy of arresting, harassing, and otherwise interfering with homeless people, where settlement agreement
allowed for modification of the agreement,
but specifically limited any award of future
attorney fees to enforcement proceedings,
and no enforcement proceedings took
place. 42 U.S.C.A. §§ 1983, 1988.
12. Federal Civil Procedure O2397.5
It is the agreement of the parties,
rather than the force of the law that creates the obligations embodied in a consent
decree.

Kelley S. Roark, Ritter Zaretsky Lieber
& Jaime, LLP, Arthur J. Rosenberg, Florida Legal Services, Inc., Dante Pasquale
Trevisani, Benjamin Samuel Waxman,
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Robbins Tunkey Ross Amsel Raben &
Waxman, PA, Miami, FL, Stephen J.
Schnably, University of Miami School of
Law Law Lib G472, Coral Gables, FL, for
Plaintiff–Appellant.
Forrest Lee Andrews, Warren Bittner,
Office of the Miami City Attorney, Scott
Allan Cole, Thomas Emerson Scott, Jr.,
Cole Scott & Kissane, PA, Kendall Coffey,
Coffey Burlington, PL, Miami, FL, for Defendant–Appellee.
Appeal from the United States District
Court for the Southern District of Florida.
D.C. Docket No. 1:88–cv–02406–FAM.
Before JORDAN and JULIE CARNES,
Circuit Judges, and GOLDBERG,* Judge.
JORDAN, Circuit Judge:
In the hierarchy of law, language is
king. Words matter in constitutions, treaties, statutes, rules, cases, and contracts.
And, as seen in this case, they matter in
civil rights settlement agreements which,
once judicially approved, become consent
decrees.
David Peery, on behalf of a class, asks
us to award his counsel attorneys’ fees for
opposing modifications proposed by the
City of Miami to such an agreement. We
decline to do so because the parties’ agreement limited future attorneys’ fees to enforcement proceedings. Given that modification proceedings do not trigger an award
of attorneys’ fees under the agreement, we
affirm the district court’s denial of fees.
I
This case has a prolonged history. We
summarize only what is necessary to provide context for our analysis.
More than 25 years ago, Michael A.
Pottinger, as representative of a class of
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homeless persons, filed a lawsuit against
the City of Miami under 42 U.S.C. § 1983,
alleging that the City’s police department
had ‘‘a custom, practice and policy of arresting, harassing and otherwise interfering with homeless people for engaging in
basic activities of daily life TTT in the public places where they are forced to live.’’
Pottinger v. City of Miami, 810 F.Supp.
1551, 1554 (S.D.Fla.1992). Mr. Pottinger
sought an injunction against the City to
prohibit its police from arresting homeless
persons who engaged in ‘‘life-sustaining
conduct’’ in public and from seizing and
destroying their property. See id. The
district court found the City liable and
granted Mr. Pottinger’s request for injunctive relief. See id. at 1584 (detailing the
specific relief granted).
The City appealed, challenging the basis
and scope of the injunction. In December
of 1994, following oral argument, we remanded the case to allow the district court
to ‘‘issue appropriate clarifying language
to guide the [C]ity in its determination of
the scope of its duties under the injunction,
and [to] consider whether its injunction
should be modified in light of TTT events
[that transpired subsequent to its order
granting the injunction].’’ Pottinger v.
City of Miami, 40 F.3d 1155, 1157 (11th
Cir.1994). On remand, the district court
conducted an evidentiary hearing and
ruled that the injunction would remain in
effect because the circumstances on the
ground had not changed significantly. See
D.E. 360 at 11.
[1] Once again the City appealed. We
heard oral argument in January of 1996,
and instructed the parties to try to settle
their dispute. See Pottinger v. City of
Miami, 76 F.3d 1154 (11th Cir.1996). After negotiating for nearly two years, the
parties entered into a settlement agree-

* Honorable Richard W. Goldberg, Judge of the
United States Court of International Trade,
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ment which the district court subsequently
approved. See D.E. 397 (joint motion to
approve settlement agreement); D.E. 398
(final order approving settlement agreement, retaining jurisdiction, and dismissing
the case). The district court’s approval of
the parties’ agreement functioned as the
equivalent of the entry of a consent decree.
See Smalbein ex rel. Estate of Smalbein v.
City of Daytona Beach, 353 F.3d 901, 905
(11th Cir.2003) (‘‘A formal consent decree
is unnecessary because the TTT explicit
retention of jurisdiction over the terms of
the settlement [is] the ‘functional equivalent of an entry of a consent decree.’ ’’)
(citation omitted).1
As part of their settlement, the parties
agreed that the lawsuit and then-pending
appeals would be dismissed ‘‘without costs
and attorneys[’] fees (except such attorneys[’] fees as are specifically provided for
[in the agreement] )[.]’’ D.E. 464–1 at 2.
Paragraph 25 of the agreement sets forth
the parties’ resolution of attorneys’ fees:
[T]he City shall pay to the Plaintiffs’
attorneys the sum of $900,000 TTT as
and for attorneys[’] fees and costs, TTT
as a part of the comprehensive settlement to be adopted through the implementation of this Settlement Agreement.
Additionally, said payment is made to
conclude all claims for attorneys [’ ] fees
in the underlying litigation, including
pending appeals, and in regard to all
other matters connected with this Settlement Agreement, except enforcement
proceedings, should such become necessary after non-binding mediation as
provided below.
Id. at 13 (emphasis added).
Like paragraph 25, paragraph 25a of the
agreement, entitled ‘‘Enforcement/Media-

tion,’’ requires the parties to submit to
non-binding mediation prior to initiating
an action to enforce the settlement agreement:
Prior to any party seeking court enforcement against any other party to
this Settlement Agreement, the parties
shall attempt to informally mediate a
dispute in a non-binding mediationTTTT
This requirement to mediate prior to
seeking court enforcement shall not prevent a party from seeking immediate
court enforcement if it clearly appears
from specific facts shown by aff[i]davit
that immediate and irreparable injury,
loss or damage will result to the aggrieved party before the aggrieved party and the other party can conduct mediation[.]
Id. at 13–14 (emphasis added).
Paragraph 30, entitled ‘‘Modification,’’
states that the settlement agreement ‘‘may
be modified by written agreement of the
parties, or upon a showing of a significant
change in circumstances warranting revision of the Agreement in a way suitably
tailored to the change of circumstances,
but in either event, only after approval by
the Court.’’ Id. at 14. Paragraph 30 does
not provide for the award of fees in modification proceedings.
II
In October of 2000, the parties filed a
joint motion to modify the settlement
agreement. See D.E. 458. The agreement had established a ‘‘Start Off Fund’’ in
order to compensate qualified class members. See D.E. 464–1 at 8. The payments
were to be made within two years, see id.
at 13, but they started later than expected,

1. We therefore refer to the document approved by the district court interchangeably
as the settlement agreement or consent decree, and draw upon cases dealing with both
settlement agreements and consent decrees.
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See, e.g., Waters v. Int’l Precious Metals Corp.,
237 F.3d 1273, 1276 (11th Cir.2001) (citing
consent decree case in appeal involving interpretation of settlement agreement approved
by district court).
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and the parties asked the district court to
modify the agreement to allow payments
to continue until the fund was exhausted.
See D.E. 458 at 2. The district court did as
the parties requested. See D.E. 459. No
one sought attorneys’ fees for the work
performed during the 2000 modification
process.
A
Over a decade later, in September of
2013, the City invoked paragraph 30 of the
settlement agreement and filed a ‘‘Motion
for Limited Modification.’’ See D.E. 464.
According to the City, there had been
‘‘vast improvements in programs and services for the homeless,’’ but those improvements did not ameliorate problems among
two subgroups of the homeless population—‘‘the chronically homeless and sexual
predators.’’ Id. at 4. From the City’s perspective, modifications to the agreement
were necessary ‘‘so [the] needs of these
[sub]groups and the public at large [could]
be met.’’ Id. The City stated that it was
‘‘not seeking an Order to have the entire
Agreement set aside.’’ Id.
The City grouped its proposed modifications into three major categories: the
chronically homeless; the law enforcement
protocol as it pertained to shelters; and
sexual predators. See D.E. 464 at 18.
First, arguing that they were ‘‘treatment
resistant,’’ the City proposed exempting
the chronically homeless (defined by the
City as those ‘‘who refuse[ ] services on
three separate occasions within a 189–day
period,’’ with ‘‘multiple refusals in a 24–
hour period’’ counting only as a single
refusal) from the definition of homeless
persons. Second, the City wanted to
change the definition of an ‘‘available shelter’’ to a facility which could accommodate
the homeless for a minimum of 24 hours
(as opposed to the 48 hours set forth in the
agreement) and which had mats (instead of
beds) for the homeless to sleep on. The
City also wished to expand the territorial

boundaries of available shelters and to
count facilities as shelters even if they
imposed involuntary substance abuse or
mental health treatment. Third, the City
sought to exclude sexual predators from
the class of homeless persons under the
agreement. Fourth, the City requested
that police officers be allowed to arrest
homeless persons for ‘‘life-sustaining conduct’’ misdemeanors that endangered the
health, safety, and welfare of such persons
or the public, regardless of shelter availability. Fifth, the City recommended reducing the number of activities constituting ‘‘life-sustaining conduct’’ for which an
arrest was prohibited unless a shelter was
available, offered, and refused.
Mr. Peery, representing the class of
plaintiffs, filed a response opposing the
motion, arguing that, in effect, the City
was attempting to terminate the settlement agreement as to the ‘‘chronically
homeless’’ and registered sex offenders.
See D.E. 477 at 2. Mr. Peery also maintained that the City failed to make out a
prima facie case for the requested modifications. See, e.g., id. at 3, 33.
B
In October of 2013, the district court
held a hearing on the City’s motion for
modification and suggested that the parties mediate their dispute. See D.E. 508
at 45–51. The district court appointed a
mediator, and two months later the parties
filed a joint motion to approve the socalled 2014 addendum to the original settlement agreement. The district court
granted the parties’ motion. See D.E. 525
(joint motion); D.E. 544 (order).
In the 2014 addendum approved by the
district court, the parties agreed to some
of the modifications proposed by the City.
The major changes were that persons who
were registered sex offenders or sexual
predators under certain Florida statutes
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were no longer afforded some of the protections provided by the original settlement agreement; a facility was now considered a shelter if it could accommodate
the homeless for a minimum of 24 hours
and had mats at least three inches thick
for the homeless to sleep on; starting a
fire in a park no longer constituted ‘‘lifesustaining conduct;’’ and arrests could be
now be made for ‘‘life-sustaining conduct’’
misdemeanors after a warning even if a
shelter was available, but only if the conduct involved ‘‘imminent threat of physical
injury.’’ See D.E. 525–1 at 2–5. Some of
the City’s requested modifications, such as
those relating to the chronically homeless,
were not agreed to by the parties and did
not become part of the 2014 addendum.
See id. at 1–2.
Significantly, the 2014 addendum did not
change the attorneys’ fees language in
paragraph 25 of the original settlement
agreement. Nor did it alter paragraphs
25a (‘‘Enforcement/Mediation’’) or 30
(‘‘Modification’’) of that agreement. The
2014 addendum did, however, include a
new paragraph 25b, which recognizes the
fluidity of the homeless situation in Miami,
and allows the parties to ‘‘mediate further
modifications’’ to the settlement agreement
and the 2014 addendum. See D.E. 525–1
at 8. Paragraph 25b provides that if future
issues ‘‘are not resolved in mediation, either party may invoke the court’s jurisdiction TTT to seek further modifications’’ of
the settlement agreement. Id.
C
Following the district court’s approval of
the 2014 addendum, Mr. Peery, as the
class representative, moved for $476,094.55
in attorneys’ fees for the work performed
by counsel during the modification process.
See D.E. 553 at 2. The district court denied
Mr. Peery’s motion, ruling that paragraph
25 of the settlement agreement permits
attorneys’ fees for enforcing the agreement, but not for opposing modifications to

the agreement. See D.E. 557 at 2–3. The
district court also found that Mr. Peery
was not the prevailing party as to the
City’s motion for modification because
paragraph 25 precluded such a finding and
because Mr. Peery ‘‘settled short of a
[c]ourt ruling on the [City’s] motion.’’ Id.
at 3. Mr. Peery now appeals the denial of
fees.
III
[2–4] We exercise plenary review in
interpreting a settlement agreement which
has become the functional equivalent of a
consent decree through judicial approval.
See Waters, 237 F.3d at 1277; Turner v.
Orr, 759 F.2d 817, 821 (11th Cir.1985). In
cases governed by federal law, settlement
agreements and consent decrees are interpreted according to ‘‘principles of contract
law.’’ Waters, 237 F.3d at 1277 (settlement agreements); Jacksonville Branch,
NAACP v. Duval Cty. Sch. Bd., 978 F.2d
1574, 1578 (11th Cir.1992) (consent decrees). Agreements are construed to effectuate the intent of the parties, and such
intent ‘‘is derived from the objective meaning of the words used.’’ Feaz v. Wells
Fargo Bank, N.A., 745 F.3d 1098, 1104
(11th Cir.2014) (applying federal law to
HUD standard-form covenant). Cf. Kimbell Foods, Inc. v. Republic Nat’l Bank of
Dallas, 557 F.2d 491, 496 (5th Cir.1977)
(applying Texas law: ‘‘The language of the
contract, unless ambiguous, represents the
intention of the parties.’’), aff’d sub nom.,
United States v. Kimbell Foods, Inc., 440
U.S. 715, 99 S.Ct. 1448, 59 L.Ed.2d 711
(1979).
A
[5, 6] In civil rights cases brought pursuant to 42 U.S.C. § 1983, the award of
attorneys’ fees is governed by 42 U.S.C.
§ 1988. Generally, a plaintiff who prevails
is entitled to an award of reasonable attor-
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neys’ fees ‘‘ ‘unless special circumstances
would render such an award unjust.’ ’’
Crowder v. Hous. Auth. of City of Atlanta,
908 F.2d 843, 848 (11th Cir.1990) (quoting
Hensley v. Eckerhart, 461 U.S. 424, 429,
103 S.Ct. 1933, 76 L.Ed.2d 40 (1983)).
[7, 8] A consent decree constitutes a
‘‘material alteration of the legal relationship of the parties necessary to permit an
award of attorneys’ fees.’’ Buckhannon
Bd. & Care Home, Inc. v. W. Va. Dep’t of
Health & Human Res., 532 U.S. 598, 604,
121 S.Ct. 1835, 149 L.Ed.2d 855 (2001)
(internal quotation marks and citation
omitted). So does a settlement agreement
which the district court retains jurisdiction
to enforce. See Am. Disability Ass’n v.
Chmielarz, 289 F.3d 1315, 1320 (11th Cir.
2002). Other circuits have therefore held
that under § 1988 attorneys’ fees can be
awarded for defending, enforcing, opposing
the modification of, or monitoring compliance with an existing consent decree. See,
e.g., Binta B. ex rel. S.A. v. Gordon, 710
F.3d 608, 625–27 (6th Cir.2013); Balla v.
Idaho, 677 F.3d 910, 918 (9th Cir.2012);
Johnson v. City of Tulsa, 489 F.3d 1089,
1109 (10th Cir.2007).
[9] There is, however, an important caveat to these general principles. The Supreme Court held in Evans v. Jeff D., 475
U.S. 717, 736, 106 S.Ct. 1531, 89 L.Ed.2d
747 (1986), that § 1988 permits settlement
agreements conditioned on the waiver of
attorneys’ fees, and we have since explained that one of the situations which
might constitute a special circumstance
justifying the denial of fees is ‘‘where the
plaintiff through a settlement or consent
order agreed to compromise his right to
pursue subsequent fees.’’ Maloney v. City
of Marietta, 822 F.2d 1023, 1027 (11th
Cir.1987).
B
[10] A settlement agreement which is
the functional equivalent of a consent de-
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cree should be ‘‘interpreted as written.’’
Sierra Club v. Meiburg, 296 F.3d 1021,
1032 (11th Cir.2002). See also United
States v. Armour & Co., 402 U.S. 673, 682,
91 S.Ct. 1752, 29 L.Ed.2d 256 (1971) (explaining that ‘‘the scope of a consent decree must be discerned within its four
corners, and not by reference to what
might satisfy the purposes of one of the
parties to it’’). As explained below, paragraph 25 of the settlement agreement is
unambiguous, and allows attorneys’ fees
only in enforcement proceedings.
[11] Paragraph 25 provides (emphasis
ours) that the City would pay the plaintiffs’ counsel the sum of $900,000 in attorneys’ fees, and that this payment would
‘‘conclude all claims for attorneys[’] fees in
the underlying litigation, including pending
appeals, and in regard to all other matters
connected with this Settlement Agreement, except enforcement proceedings,
should such become necessary after nonbinding mediation as provided below.’’
The plaintiffs and the City, in other words,
chose to limit future attorneys’ fees to
enforcement proceedings.
Here there were no enforcement proceedings. The plaintiffs never claimed
that the City breached the settlement
agreement/consent decree, and never
sought enforcement through civil contempt
after non-binding mediation. See Reynolds v. McInnes, 338 F.3d 1201, 1208 (11th
Cir.2003) (‘‘[C]onsent decrees, like all injunctions, are to be enforced through the
trial court’s civil contempt power.’’); Reynolds v. Roberts, 207 F.3d 1288, 1298 (11th
Cir.2000) (explaining the process by which
a plaintiff seeks enforcement of a consent
decree). Instead, they opposed the City’s
motion for modification, and following mediation came to an agreement with the
City on some changes. Because there
were no enforcement proceedings, the
plaintiffs’ counsel are not entitled to an
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award of attorneys’ fees under paragraph
25.
Our conclusion is reinforced by paragraph 30 of the agreement, which deals
with modification, the type of proceeding
at issue here. Notably, paragraph 30 does
not provide for the award of attorneys’
fees in proceedings to modify the terms of
the settlement agreement/consent decree.
Simply put, enforcement and modification
are separate concepts (and constitute different proceedings) under the terms of the
parties’ agreement, and attorneys’ fees are
available only in enforcement proceedings.
If we construed the agreement to allow for
fees in modification proceedings, we would,
improperly, be adding language to paragraph 30 and nullifying the limitation in
paragraph 25. See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 63,
115 S.Ct. 1212, 131 L.Ed.2d 76 (1995)
(counseling that an agreement should be
interpreted to ‘‘give effect to all its provisions and to render them consistent with
each other’’).
[12] Mr. Peery’s reliance on cases like
Binta B., 710 F.3d at 625–27, is misplaced.
The Sixth Circuit held in Binta B. that
plaintiffs who achieve some success in opposing modifications to a consent decree
are considered prevailing parties under
§ 1988, but that case did not involve a
settlement
agreement/consent
decree
which limited the availability of future attorneys’ fees. Here we have just that sort
of limitation, and it is the ‘‘agreement of
the parties, rather than the force of the
law TTT that creates the obligations embodied in a consent decree.’’ Local No. 93,
Int’l Ass’n of Firefighters v. City of Cleveland, 478 U.S. 501, 522–23, 106 S.Ct. 3063,
92 L.Ed.2d 405 (1986). Again, we cannot
rewrite paragraphs 25 and 30 to allow for
attorneys’ fees in modification proceedings.
The district court’s approval of the 2014
addendum after the parties’ successful mediation does not help Mr. Peery. It is true

that, in the abstract, the court’s approval
of the 2014 addendum constituted the sort
of judicial alteration in the parties’ relationship that could make the plaintiffs prevailing parties under § 1988. See Chmielarz, 289 F.3d at 1320. But that is almost
beside the point, for—as we have said
before—this is not the typical § 1988 case.
The parties struck a compromise about
attorneys’ fees (past, present, and future)
and deviated from § 1988 when they executed the original settlement agreement
many years ago. Because the 2014 addendum did not change paragraphs 25 and 30
of the settlement agreement/consent decree, those bargained-for paragraphs continue to control the issue of attorneys’ fees.
See Evans, 475 U.S. at 736, 106 S.Ct. 1531;
Maloney, 822 F.2d at 1027. And under
paragraph 25, attorneys’ fees are only
available when there are enforcement proceedings.
We recognize that, at some level, this
result may not ‘‘feel’’ right. After all, in
the 2014 addendum the plaintiffs preserved much of the success they had originally obtained. But when parties enter
into a settlement agreement that turns
into the equivalent of a consent decree,
they generally do so ‘‘after careful negotiation,’’ the aim of which is to ‘‘produce[ ]
[an] agreement on their precise terms.’’
Armour & Co., 402 U.S. at 681, 91 S.Ct.
1752. And we have explained that ‘‘[l]ong
standing precedent evinces a strong public
policy against judicial rewriting of consent
decrees.’’ Reynolds v. Roberts, 202 F.3d
1303, 1312 (11th Cir.2000). Although it is
important to compensate attorneys who
help their clients prevail (or, as is the case
here, keep their hard-won gains) in civil
rights cases, it is just as important to hold
parties to the terms of the bargains they
strike to resolve contentious and difficult
§ 1983 actions.
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lectual disability was not retroactively
applicable.

IV
The district court’s denial of Mr. Peery’s
motion for attorneys’ fees is affirmed.2
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Affirmed.

AFFIRMED.
1. Habeas Corpus O842
Court of Appeals reviews de novo the
district court’s denial of a federal habeas
petition. 28 U.S.C.A. § 2254.

,
Dean KILGORE, Petitioner–Appellant,
v.
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS, Attorney
General, State of Florida, Respondents–Appellees.
No. 13–11825.
United States Court of Appeals,
Eleventh Circuit.
Nov. 16, 2015.
Background: After his state convictions
of capital murder and possession of contraband by an inmate were affirmed on direct
appeal, and post-conviction relief denied,
petitioner sought federal habeas relief. The
United States District Court for the Middle District of Florida denied petition. Certificate of appealability (COA) was granted
and petitioner appealed.
Holdings: The Court of Appeals, Marcus,
Circuit Judge, held that:
(1) state court’s decision to uphold petitioner’s death sentence despite his
claim of intellectual disability was neither contrary to nor an unreasonable
application of clearly established federal law, and
(2) new procedural rule set forth in Supreme Court decision holding that defendants whose IQ test scores fell
within margin of error for state’s test
for intellectual disability should be able
to present additional evidence of intel2.

2. Habeas Corpus O450.1
To prevail in a federal habeas action, a
petitioner must show that the state court’s
ruling on the claim being presented in
federal court was so lacking in justification
that there was an error well understood
and comprehended in existing law beyond
any possibility for fairminded disagreement. 28 U.S.C.A. § 2254(d).
3. Habeas Corpus O450.1
To prevail in a federal habeas action, a
petitioner must show that the state court’s
decision was objectively unreasonable, not
merely wrong; even clear error will not
suffice. 28 U.S.C.A. § 2254(d).
4. Habeas Corpus O477, 508
Florida Supreme Court’s decision to
uphold petitioner’s death sentence despite
his claim of intellectual disability, based on
application of bright-line IQ cutoff of 70,
was neither contrary to nor an unreasonable application of clearly established federal law as determined by the Supreme
Court of the United States, as required to
grant federal habeas relief; state court’s
decision predated Supreme Court decision
limiting states’ previously recognized power to set intelligence quotient (IQ) score of
70 or below as hard cutoff for presenting
additional evidence of intellectual disability, and clearly established federal law at
time of state court’s decision expressly left
it to the states to develop appropriate

Given our interpretation of the settlement
agreement/consent decree, we need not and
do not address the district court’s ruling that
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the modification proceedings.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.: 88-2406-CIV-MORENO
MICHAEL POTTINGER, ET AL.,
Plaintiffs,
vs.
CITY OF MIAMI,
Defendant.
_____________________________________/
THE CITY OF MIAMI’S MOTION FOR TERMINATION, OR, ALTERNATIVELY,
MODIFICATION OF THE POTTINGER CONSENT DECREE
COMES NOW, the Defendant, CITY OF MIAMI (the “City”), by and through its
undersigned counsel, and pursuant to Federal Rule of Civil Procedure 60(b), Paragraph 30 of the
Settlement Agreement [D.E. 382] (“Pottinger Consent Decree”), approved by Order of the Court,
dated October 1, 1998 [D.E. 398], Paragraph 25(b) of the Addendum to Settlement Agreement
[D.E. 525-1], approved by Order of the Court dated, March 10, 2014 [D.E. 544], and based upon
numerous and varied "significant change[s] of circumstances," respectfully moves this Court to
terminate, or, alternatively, modify the terms of the Consent Decree Agreement as requested
herein. In support of this Motion, the City states as follows:
I.

INTRODUCTION

The City’s treatment of its homeless population today bears no resemblance to its policies
and practices concerning the homeless when this litigation began approximately thirty (30) years
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ago. In 1988, Plaintiffs 1 filed suit alleging that the City systematically arrested homeless persons
for committing non-criminal life-sustaining activities such as sleeping and eating in public places
and destroyed their personal belongings in violation of 42 U.SC. § 1983. See Pottinger v. City of
Miami, 810 F. Supp. 1551 (S.D. Fla. 1992).
That lawsuit culminated in the Pottinger Consent Decree which outlined the manner in
which the City and its Police Department interact with those individuals who found themselves
homeless within the City. For nearly twenty (20) years, both the Plaintiffs and the City have
operated under the Pottinger Consent Decree, without the need for court enforcement. The City
attributes this fact to its compliance with both the letter and the spirit of the Pottinger Consent
Decree, the vast increase in programs and services that were created and funded exclusively by the
City to assist the homeless since this lawsuit was filed in 1988 and overhauling its police practices
concerning interaction with homeless persons and disposition of their personal belongings.
Today, it is no exaggeration that the City’s treatment of the homeless within its jurisdiction
is fundamentally different from what it was in 1988. As the indisputable facts demonstrate, the
City has remedied the original 42 U.SC. § 1983 violation and is entitled to termination of the
Pottinger Consent Decree. Moreover, the continuous availability of services within the City and
Miami-Dade County, and the City’s demonstrated commitment to respecting homeless persons’
rights are the very type of “changed circumstances” recognized in Horne v. Flores, 557 U.S. 433
(2009) and United States v. City of Miami, 2 F.3d 1497 (11th Cir. 1993) that make continued
enforcement of a consent decree inequitable. Thus, because there is simply no policy or practice
of constitutional violations that support continuation of this Court’s jurisdiction, the City

1

The original Plaintiffs class consisted of approximately 6,000 homeless people living in the City
of Miami. Pottinger, 810 F. Supp. at 1553-1554.
Page 2 of 27
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respectfully requests that the Pottinger Consent Decree be terminated, or, alternatively,
substantially modified to the extent that its provisions are no longer necessary to remedy the
constitutional violations described in the Pottinger Consent Decree.
II.

FACTUAL BACKGROUND
A. The Pottinger Lawsuit Timeline

To assist the Court in having a brief background of this matter, the applicable timeline for
the Pottinger lawsuit is as follows:
-

December 23, 1988: The Plaintiffs file their initial Complaint
against the City of Miami.

-

July 21, 1989: Judge Atkins grants Pottinger’s motion for class
certification and certifies the class.

-

September 8, 1989: Plaintiff’s file a Second Amended Complaint
against the City of Miami.

-

November 16, 1992: Judge Atkins enters his Findings of Fact and
Conclusions of Law on Plaintiffs’ Request for Declaratory and
Injunctive Relief.

-

December 7, 1994: The Eleventh Circuit finds several provisions in
the Court’s Order unclear and remands the case on a limited basis
for the district court to address these concerns. The Eleventh Circuit
also asked whether Judge Atkins should modify the injunction “in
light of recent events.”

-

On April 17, 1995: Judge Atkins complied with the Eleventh Circuit
mandate but concluded that “[t]hough improvement in the overall
situation is occurring via the [Dade County Homeless] Trust,” “the
salient facts of this case have not changed substantially.”

-

February 7, 1996: The Eleventh Circuit states that “the panel is of
the opinion that this case can be and should be settled” and referred
the case to the Chief Circuit Mediator for settlement negotiations.

-

December 9, 1997: The City of Miami Commission approves the
Settlement Agreement.

Page 3 of 27
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-

February 12, 1998: The oversight committee appointed by then
Governor Lawton Chiles ratifies the Settlement Agreement.

-

October 1, 1998: This Court enters its Final Order Approving
Settlement Agreement and Dismissing Case.

-

September 11, 2013: The City of Miami files its motion for limited
modification of the Settlement Agreement to address chronically
homeless individuals, law enforcement protocol, and homeless
registered sex offenders.

-

December 11, 2013: Following two days of mediation, the parties
agreed to modify the Settlement Agreement concerning the law
enforcement protocol and homeless registered sex offenders.

-

March 10, 2014: This Court approved the Addendum to Settlement
Agreement.

-

May 9, 2014: The Plaintiffs filed a motion seeking $ 476,094.55 in
attorney’s fees for litigating the City of Miami’s motion for limited
modification of the Settlement Agreement.

-

June 25, 2014: This Court denied the motion, concluding that
Plaintiffs were not entitled to attorney’s fees in modification
proceedings pursuant to the terms of the original Settlement
Agreement.

-

November 10, 2015: The Eleventh Circuit Court of Appeals
affirmed this Court’s order denying Plaintiffs’ motion for attorney’s
fees.
B. Circumstances Leading to the Pottinger Consent Decree

At the time this lawsuit was filed, there were few, if any, community-based services to
provide alternatives to living on City streets for homeless persons. In short, “the majority of
homeless individuals literally ha[d] no place to go.” Pottinger, 810 F. Supp. at 1559. In light of
those circumstances, this Court found that the City’s primary method of addressing homelessness
was to engage in “a policy and practice of arresting homeless individuals for the purpose of driving
them from public areas” and “seiz[ing] Plaintiffs’ personal property in violation of their Fourth
Amendment rights.” Id. at 1583. This Court specifically found that from 1987 to 1990, the City

Page 4 of 27
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arrested thousands of homeless persons for misdemeanors such as obstructing the sidewalk and
sleeping in public places. Id. at 559-1560.
On October 1, 1998, after nearly ten (10) years of litigation, which included two (2) trials,
two (2) appeals, extensive court-ordered negotiations and mediations between the parties, and
numerous other hearings, this Court approved the Pottinger Consent Decree. [D.E. 398]. The
Pottinger Consent Decree required, among other things, that the City’s Police Department adopt
departmental orders and training concerning the City’s commitment to respecting the right of
homeless persons and implement protocols for encounters with homeless persons and disposition
of their personal belongings. [D.E. 398].
C. The City of Miami’s Motion to Modify the Pottinger Consent
Decree
By September 11, 2013, the circumstances within the City had changed, in material and
significant respects regarding the conditions of the chronically homeless, law enforcement
protocols, and homeless sexual offenders, which impacted the City’s ability to enforce its police
powers for the safety and well-being of the homeless themselves, City and County residents,
business owners and tourists.
As a result of those significant changes in circumstances, the City filed a Motion for
Limited Modification of the Consent Decree (“Motion for Limited Modification”). [D.E. 464].
Although the City had the right to seek to set aside the entire consent decree, the City sought only
limited modifications in order to address concerns expressed by police officers in their everyday
experience. The City specially tailored limited modifications for the health, safety and welfare of
the homeless, the police department, and the public at large. The Plaintiffs opposed the City’s
attempt to modify the Pottinger Consent Decree which would have allowed it to provide
appropriate programs and services to those homeless persons who were the most difficult to reach.

Page 5 of 27
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During the course of court-ordered mediation, the parties reached an agreement which
included, among other things, that registered sexual offenders would no longer be part of the
protected class, urinating and defecating in public would no longer be protected life sustaining
activities provided that there is an available restroom within a ¼ mile, and temporary structures
and fires in parks would no longer be permitted. [D.E. 525-1; 544].
The Addendum to Settlement Agreement authorized the Police Department, and all other
City departments, such as Solid Waste, to seize personal property belonging to a homeless person
“in accordance with the department’s operating procedure, or if the property is contaminated or
otherwise poses a health hazard or obvious safety issue to CITY workers or to members of the
public. Notwithstanding any language in this Settlement Agreement to the contrary, the CITY is
not responsible for taking custody of mattresses.” [D.E. 525-1, p. 7].
Following approval of the Addendum to Settlement Agreement, Plaintiffs sought
$476,094.55 in attorney’s fees for their “enforcement” of the Consent Decree. [D.E. 553].

This

Court found that because the proceeding was one to modify, not enforce, the Pottinger Consent
Decree, Plaintiffs were not entitled to attorney’s fees pursuant to Paragraph 25 of the Consent
Decree. [D.E. 557].

This Court’s order was affirmed by the Eleventh Circuit Court of Appeals.

Pottinger v. City of Miami, 805 F.3d 1293 (11th Cir. 2015).
III.

THE
POTTINGER
CONSENT
DECREE
SHOULD
BE
TERMINATED BECAUSE THE CITY HAS REMEDIED THE
CONSTITUTIONAL VIOLATIONS GIVING RISE TO IT.

Federal Rule of Civil Procedure 60(b)(5) permits a party to obtain relief from a judgment
or order if, among other things, “applying [the judgment order] prospectively is no longer
equitable.” A district court may terminate a consent decree if it finds that the basic purpose of the
consent decree has been achieved. Horne, 557 U.S. at 450; City of Miami, 2 F.3d 1505-1508; Bd.
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of Educ. of Okla. Pub. Schs. v. Dowell, 498 U.S. 237, 247 (1991) (“In the present case, a finding
by District Court that [the agency] was being operated in compliance with the commands of the
[law] and that it was unlikely the [agency] would return to its former ways, would be a finding that
the purposes of the . . . litigation have been fully achieved.”).
A. The City Has Provided a Broad Range of Services and
Assistance to Homeless Persons Since This Lawsuit Was
Filed
There have been significant changes in this community in the past 30 years which have
alleviated almost all of the homeless issues that necessitated the filing of this lawsuit. For instance,
since the lawsuit was filed, the Miami-Dade County Homeless Trust (the “Trust”) was established
in 1993. The Trust’s annual operating budget is comprised of a local 1% food and beverage tax
which collects millions of dollars from restaurants and business within the City of Miami.
The Trust’s work on behalf of the homeless is conducted in accordance with its Community
Homeless Plan. This Plan provides a three stage “Continuum of Care” approach to assisting the
homeless through emergency, transitional and permanent housing. The Trust also conducts a semiannual survey of homeless persons and operates a toll-free “Homeless Helpline” (which provides
referrals for housing and other related services).
On October 1, 2004, the Trust began outreach efforts known as “Coordinated Outreach” in
an attempt to reach Miami-Dade County’s most chronic homeless individuals.
In addition, also in 1993, a private, non-profit organization which partners with the Trust,
the Community Partnership for Homeless (now known as the Chapman Partnership), was created.
This organization’s mission is to encourage private sector involvement and investment in
implementing the Trust’s Community Homeless Plan. It also operates Homeless Assistance
Centers providing short term residency to the homeless and their families who need a place to live.
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These centers are in downtown Miami (established in 1995) and Homestead (established in 1998).
These shelters provide for immediate and short-term emergency needs such as food, clothing,
showers and residence. Long term needs are also addressed as the shelters also provide a case plan
for the homeless including counseling, job training, placement, child care, primary health care and
legal aid.
The total number of available beds for the homeless has also increased dramatically since
the Pottinger lawsuit was filed. Currently, there are over 8,700 available beds in Miami-Dade
County for the homeless (this includes emergency shelter, transitional housing and permanent
housing). Of this total, approximately 3,410 are located in the City of Miami.
The City of Miami also established a Homeless Assistance Program in 1991. This program
provides outreach, assessment, placement, information, referral and transportation services to the
homeless. Former homeless persons (known as “Green Shirts”) are employed as Community
Outreach Specialists who conduct street outreach, coordinate discharge procedures with Jackson
Memorial Hospital, and the Miami-Dade County Jail, provide transportation and provide
emergency assistance during weather and other emergencies.
Moreover, on May 18, 2012, the Camillus House opened a new multi-building campus
located in the City at 1603 N.W. 7th Avenue. This campus, called the Norwegian Cruise Lines
Campus, cost $84 million (of which, as aforementioned, the City contributed $10 million through
its Community Redevelopment Agency). The campus offers short and long-term housing, mental
health facilities, food service facilities, storage for property, retail space for clothing, computer
and internet access, a multi-level garage, and even a kennel for dogs.
Furthermore, the City contributed a $100,000 grant to Camillus House in FY 2017-18 for
the purpose of funding their Day Services Program which provides, among other provisions, access
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to showers, a warm meal, mailboxes and identification services to assist the unsheltered homeless.
In addition, the City of Miami purchased seventy-five (75) shelter beds from Camillus for the
purposes of insuring that the Police Department will continue to respond to quality of life issues
in accordance with the provisions of the Pottinger Consent Decree.
In addition to the new and extensive outreach, shelter, and nutrition services, in 2009, the
Trust also established a Donation Meter Program so the public could drop money into specially
marked parking meters to fund additional shelter beds and expand the number of indoor meal
programs for people experiencing homelessness.

This fund now brings in approximately

$50,000.00 per year to benefit the homeless population.
Also, auxiliary programs have been implemented to assist persons at-risk of entering the
Miami-Dade County criminal justice system. In 2000, the Eleventh Judicial Circuit instituted a
Jail Diversion Program to divert nonviolent homeless individuals affected by mental health who
commit misdemeanors away from the criminal justice system and into community-based treatment
and support services. This helps provide participants with transitional services, housing assistance,
assistance securing identification and entitlements, and funding for housing and medical needs. In
addition, for those individuals that have been incarcerated in Miami-Dade County, a Discharge
Policies Memorandum of Agreement (“MOA”) was executed in 2008 between the Homeless Trust,
Miami-Dade County Corrections and Rehabilitation Department, Florida Department of
Corrections, Florida Department of Children and Families, Florida 11th Judicial Circuit, Jackson
Memorial Hospital/Public Health Trust, Our Kids, Inc., and community mental health facilities to
aid homeless persons in accessing needed services.
Notably, after the City’s Motion for Limited Modification in 2013, the City established the
Department of Veterans Affairs and Homeless Services as a full-time Department which provides
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outreach, assessment, placement, information services, referral, and transportation services to
homeless individuals and families in a caring and professional manner.
Finally, in 2016, the City partnered with Camillus Health, the Miami Coalition for the
Homeless, and the Homeless Trust to implement the Lazarus Project. Every day, City homeless
outreach workers canvass downtown with a psychiatric nurse practitioner from Camillus Health
in search of homeless individuals who are among the most resistant to offers of housing and
services, build their trust, diagnose their mental health condition, and provide the appropriate
medication and treatment. The Lazarus Project is entirely voluntary for homeless patients who
accept treatment with the goal of preventing the behavioral symptoms of mental illness that will
continue to displace the patient between the streets, psychiatric wards, hospital beds and jail cells.
Before the Lazarus Project was implemented, a homeless individual discharged from a
mental health facility’s crisis ward with anti-psychotic medication would usually fail to take their
medication and wind up back in the hospital after another mental health crisis incident. However,
by going to the streets every day to find patients participating in the Lazarus Project, the City has
shown they can connect with some of Miami’s most vulnerable and hardest to reach with the
objective of providing stable mental health and subsequent living environment.
Importantly, none of the above services or programs were available to the homeless when
the Pottinger lawsuit was filed in 1988.
B. The City of Miami’s Police Department Has Implemented
Training and Departmental Orders Concerning its Law
Enforcement Officers’ Treatment of the Homeless and their
Property
The particular harm that the Pottinger Consent Decree sought to remedy was the City’s
practice of criminalizing homelessness and the systematic disposal of homeless persons’ property.
[D.E. 382, § VI, ¶ 9]. In order to end such practices, the Pottinger Consent Decree required the
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City to train its police officers and implement Departmental Orders “which reflects the CITY’s
commitment to respect the rights of homeless people and implements the protocol which law
enforcement officers must follow when they encounter homeless persons.” [D.E. 382, § V, ¶ 7; §
VI, ¶ 9]. That has been done. (See Departmental Order 11, Chapter 10 attached hereto as
Exhibit “A”).
For instance, Departmental Order 10.1 states that “[i]t is the policy of the City of Miami
Police Department to ensure that personnel are sensitive to the needs and rights of our Homeless
population, as well as knowledgeable of the department’s arrest policies concerning such persons.”
(Exhibit A). That Departmental Order directs how City police officers are to interact with the
homeless and safeguarding their personal possessions in a constitutional manner. In addition, the
City of Miami Police Department trains every new police recruit class on the proper procedures
and protocols for dealing with homeless individuals. Each City of Miami Police Officer is
responsible for abiding by this Departmental Order. (Exhibit A, § 10.3). As with all Departmental
Orders, any violation can subject a police officer to disciplinary action. [D.E. 382, § VI, ¶ 9].
Based on the foregoing, there is no dispute that the City offers a comprehensive range of
community-based and police department-imposed alternatives to arresting homeless persons and
systematically destroying their property. This significant change in circumstances compels a
finding that the City has remedied the constitutional deprivations found at-issue in the Pottinger
Consent Decree and is in compliance with 42 U.S.C. § 1983. Because the objectives of the
Pottinger Consent Decree have been achieved, there is no longer a need for this Court’s continued
oversight. As such, it is time for the Pottinger Consent Decree to be terminated.
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IV.

ENFORCEMENT OF THE POTTINGER CONSENT DECREE IS NO
LONGER EQUITABLE GIVEN THE SIGNIFICANT CHANGE IN
CIRCUMSTANCES WITHIN THE CITY OF MIAMI.

Absent systemic violations of 42 U.S.C. § 1983, and in light of the major policy and
practice changes identified above, continued enforcement of the Pottinger Consent Decree is
inequitable. As the Supreme Court has observed, district courts are empowered to modify or
vacate consent decrees based on changed circumstances. See Horne, 129 S. Ct. at 2593 (“the party
seeking relief bears the burden of establishing that changed circumstances warrant relief, but once
a party carries this burden, a court abuses its discretion ‘when it refuses to modify an injunction or
consent decree in light of such changes’”) (citing Rufo v. Inmates of the Suffolk County Jail, 502
U.S. 367, 383 (1992) (quoting Agostini v. Felton, 521 U.S. 203, 215, 117 S. Ct. 1997 (1997)); see
also In re Pearson, 990 F.2d 653, 658 (1st Cir. 1993) (“the district court is not doomed to some
Sisyphean fate, bound forever to enforce and interpret a preexisting decree without occasionally
pausing to question whether changing circumstances have rendered the decree unnecessary,
outmoded, or even harmful to the public interest”); [D.E. 382, § XV, ¶ 30; D.E. 525-1, ¶ 25-B].
In short, the Supreme Court has determined that consent decrees “are not intended to
operate in perpetuity” and cannot condemn an agency “to judicial tutelage for the indefinite
future.” See e.g. Board of Educ. Of Oklahoma City Public Schools v. Dowell, 498 U.S. 237, 24849 (1991). Precisely the same “changed circumstances” recognized by the Supreme Court in
Horne are present here. As previously described, there can be no doubt that significant changes
to the treatment of homeless persons and their property has occurred over the course of this thirty
(30) year litigation. Hence, even if a de minimis deviation from the Pottinger Consent Decree has
occurred, which the City denies, such a deviation simply does not rise to the level of a systematic
policy or practice necessary to sustain this Court’s continued jurisdiction.
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B. Material and Significant Demographic Changes in the City
of Miami
In addition to the numerous programs outlined above that have been established since the
Pottinger lawsuit was filed, the City of Miami has seen a dramatic demographic movement as the
downtown area is now a densely populate urban center where residents live and work.
First, the 2000 census showed that approximately 39,000 persons lived in downtown
Miami. Currently, over 92,000 persons now live in Downtown Miami, an increase of 136%.
Moreover, studies show that the downtown population will increase to at least 109,000 by 2021.
Finally, over 13,000 residential units have been added to Downtown Miami since 2012. That is
above the 22,000 condominium units were built between 2003 and 2011 of which approximately
95% of these are occupied with primary full-time residents. Currently there are 12,000 residential
units under construction.
Second, Downtown Miami is one of the State of Florida’s largest employment centers, with
just under 250,000 people coming to downtown to work, attend classes and visit each day. Over
3.3 million feet of new office space has been developed in the past 10 years. It is also anticipated
that Brightline trains will carry over 240,000 passengers to Miami per month by 2020.
Third, in addition to the increase in population and businesses, nearly 400 restaurants and
retail shops have opened in Downtown Miami in the past 7 years concurrent with the addition of
900,000 premium square feet of retail. This growth is expected to continue.
Fourth, Downtown Miami has seen the development of numerous new cultural and
entertainment venues, attracting more visitors and tourists to the downtown areas, including the
American Airlines Arena, the Adrienne Arsht Center for the Performing Arts, and the Live Nation
Amphitheater at Bayfront Park. These are in addition to the Pérez Art Museum, the Frost Science
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Museum, and the Gusman Center for the Performing Arts. This does not include the Miami
Marlins Park, opened in 2012 which is located about a mile from downtown.
Finally, to accommodate all of the tourists who visit Downtown Miami each year,
numerous hotels have been constructed in the past few years including the JW Marriott Marquis,
Mandarin Oriental, Epic Hotel, Four Seasons, Viceroy and Hampton Inn. Downtown Miami now
contains 38 hotels featuring over 8,100 rooms and 132,000 square feet of meeting space.
C. New Safety and Security Concerns Since the Pottinger
Lawsuit Was Filed
In addition to the above significant changes set forth in A-C above, the terrorist attacks of
September 11, 2001 and April 15, 2013 (in Boston) have impacted how police departments
investigate and dispose of suspicious items, such as bundles of clothes, backpacks, and tents left
unattended on the public right of way near security sensitive locations. Because of the Pottinger
Consent Decree, however, the City Police Department’s ability to carry out security-related
investigations of what may or may not be homeless property is extremely limited, endangering the
public at large.
Moreover, the opioid epidemic has impacted the City as many homeless persons overdose
before Fire-Rescue has a chance to reach them. In 2016, the Miami Fire-Rescue Department
responded to 194 calls related to homeless persons who overdosed and administered Narcan to 135
homeless persons.
VI.

THE
POTTINGER
CONSENT
DECREE
SHOULD
BE
TERMINATED BECAUSE THE CITY HAS DEMONSTRATED
SUBSTANTIAL, GOOD FAITH COMPLIANCE.

In addition to remedying the underlying violation of law, the City is in substantial
compliance with the Pottinger Consent Decree. The “substantial compliance” analysis is similar
to the analysis discussed in Horne—it requires the Court to evaluate, for example, whether the
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City has complied in good faith with the core purpose of the Consent Decree; whether the purposes
of the litigation have, to the extent practical, been achieved; and whether it is necessary or sensible,
under current circumstances, for the Court to continue to exercise judicial oversight. City of
Miami, 2 F.3d at 1508.
Since the Pottinger Consent Decree was approved (and prior to that), the City has acted in
good faith in achieving the objectives of the Pottinger Consent Decree, thus eliminating the need
for Court supervision. For three decades, the City has completed a comprehensive overhaul of its
Police Department’s procedures for interacting with the homeless and their property to ensure
compliance with the Constitution and respect for human dignity. See Dowell, 498 U.S. at 249 (the
“passage of time enables the district court to observe the good faith of the [local government] in
complying with the decree”).
It is important to note that good faith, substantial compliance does not require full
compliance. Courts have found that a party has achieved substantial compliance with a consent
decree, and accordingly have dismissed litigation, even where some noncompliance persisted. For
example, in City of Miami the original violation consisted of “past discriminatory practices against
blacks, Latins and women” in city hiring. 2 F.3d at 1507. The Eleventh Circuit held that the goal
of correcting this violation informed the meaning of the decree’s (seemingly broader) stated
purpose, which was to “eliminate the substantial underrepresentation and uneven distribution of
blacks, Latins and women throughout the City’s work force.” Id. As the court explained:
Considering this language and the consent decree as a whole, we
believe that the basic objective of the decree was to eliminate
discrimination and the effects of past discrimination, which effects
included the gross underrepresentation of minorities and women in
certain segments of the City’s work force. The long term goal of
work force parity, or the shorter term goals regarding promotions
and hiring, were not the “basic objectives” of the decree. Rather,
these goals were a means of achieving and measuring progress
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toward the ultimate purpose of eliminating effects of past
discrimination. The real aim is non-discrimination: not achieving
parity is a failure if caused by discrimination, but not a failure if
due to factors other than discrimination.
Id. at 1507-08 (emphasis added).
The Eleventh Circuit again looked to a consent decree’s original purpose, not merely its
formalistic language, in affirming the dismissal of a longstanding class action decree in R.C. v.
Walley, 270 F. App’x 989 (11th Cir. 2008). The Walley court held that, “after eighteen years of
supervision, the Alabama child welfare system had undergone radical changes and was on secure
footing to continue its progress in the years to come, without court supervision,” notwithstanding
the fact that the system “is not yet perfect and may never be.” Id. at 992 (citing Reynolds v.
McInnes, 338 F.3d 1201, 1219 (11th Cir. 2003)). In so holding, the Court expressly relied on the
state’s “history of good faith and its present commitment to remedying remaining problems.” Id.
at 993.
The same rationale applies equally here. Because the purpose of the Pottinger Consent
Agreement has been achieved, any alleged minimal noncompliance does not preclude its
termination. See Labor/Cmty. Strategy Ctr. v. L.A. County Metro. Trans. Auth., 564 F.3d 1115,
1123 (9th Cir. 2009) (adhering to “the principle that federal court intervention in state institutions
is a temporary measure and may extend no longer than necessary to cure constitutional
violations”), citing Dowell, 498 U.S. at 248; Walley, 270 F. App’x at 993 (“[F]ederal courts should
not be in the business of running important functions of state government for decades at a time.”)
(internal quotation marks omitted).
Furthermore, the Pottinger Consent Decree was not intended to remain in effect forever.
It was entered to end the practice of harassing homeless individuals engaging in non-criminal life
sustaining activities, while also recognizing the City’s obligations to protect the safety and welfare
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of its residents and visitors. However, strict adherence to the consent decree in its current form
has the City shouldering the burden of unconstitutional practices from 30 years ago that are no
longer present today.
Indeed, a City of Miami Police Officer, unlike any other officer in Miami-Dade County,
may not take any action when they observe a homeless person observed violating a “life sustaining
conduct” misdemeanor, such as sleeping in public or obstructing a sidewalk when there is no
shelter space available. If a shelter space is available, the City of Miami Officer must give a
warning to stop the unlawful conduct and advise as to the availability of shelter. Only if shelter is
available and the homeless person refuses assistance, may an arrest be made. Significantly, the
consent decree restricts the definition of “available shelter” to a shelter within a mile of the City,
unless the homeless person agrees to go there. Thus, even if there are available shelters in other
cities within Miami-Dade County, the consent decree imposes a heavy burden upon the City which
is not equally shared by other cities.
Because the City has demonstrated good faith substantial compliance with the Pottinger
Consent Decree’s basic purpose, its termination is now appropriate.
VII.

THE CITY’S REQUESTED MODIFICATIONS
POTTINGER CONSENT DECREE.

OF

THE

The party seeking relief bears the burden of establishing that changed circumstances
warrant relief, … but once a party carries this burden, a court abuses its discretion ‘when it refuses
to modify an injunction or consent decree in light of such changes.’” Horne, 557 U.S. at 447
(citing Agostini, 521 U.S. at 215).
In the event this Court finds that termination of the Pottinger Consent Decree is not
appropriate at this time, the City seeks modifications that will not alter the spirit or intent of the
Consent Decree as follows:
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A. Modifications for Those Deemed Chronically Homeless
The City seeks to modify the Pottinger Consent Decree by exempting chronically homeless
individuals from its purview. The individuals who have been identified as chronically homeless,
are those who are approached by City Police Officers (or outreach workers) on a continuous basis
and who either: 1) refuse services, 2) accept services only to repeatedly drop out of the continuum
of care thereby depriving others of valuable shelter space or services, or 3) dissipate the limited
resources of City Police Officers (or outreach workers) as they repeatedly encounter the
chronically homeless. Moreover, the chronically homeless use the Pottinger Consent Decree
against City Police Officers as they know enforcement of the City’s police powers is impossible
given the restrictive language of the Consent Decree.
When this Court approved the Pottinger Consent Decree on October 1, 1998, none of the
parties contemplated that individuals would refuse to take advantage of services aimed at getting
them off the streets. By remaining on the streets, however, there is a greater likelihood that
chronically homeless individuals (particularly those who suffer from serious mental illness,
substance abuse, or both), may engage in aggressive panhandling, theft, or violent crimes.
The Pottinger Consent Decree serves as an impediment to the City enforcing its police
powers for the safety and well-being of the homeless themselves, City and County residents,
business owners, visitors, and tourists. The City therefore requests that chronically homeless
persons be exempt from the provisions of the Pottinger Consent Decree by adding the following
proposed sentences to Paragraph 10 as follows:
An individual is not covered by the provisions of the Pottinger
Agreement if the individual is a chronically homeless person. A
chronically homeless person is one who refuses services on three
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separate occasions within a 180-day period; however, multiple
refusals in a 24-hour period shall only serve as a single refusal. 2
Despite seeking this exemption, the City remains committed to treating chronically
homeless persons in a humane and constitutional manner. The City only desires to have the tools
necessary to get the most difficult groups of homeless into a continuum of care and provide them
the food, shelter, clothing, beds and medical attention they need.
B. Modifications to the Law Enforcement Protocol
1. Definition of “Available Shelter”
It is believed that the Pottinger Consent Decree incentivizes cities throughout Miami-Dade
County, such as Miami Beach, Coral Gables, Homestead, Sunny Isles, and even agencies such as
the Veterans Administration and Baker Acts at Jackson Memorial Hospital, to relocate their
homeless population to the City. The Pottinger Consent Decree also encourages homeless persons
to remain in the City despite available services and shelter space throughout Miami-Dade County.
Thus, increasing the City’s homeless population and putting a significant strain upon the City’s
resources.3 It is onerous for the City to put displaced homeless persons in its facilities when there
is available shelter space elsewhere in Miami-Dade County.

2

The City made a similar request in its 2013 Motion for Limited Modification. Although not part
of the Addendum to Settlement Agreement, the Court agreed to allow the City to re-raise this issue
at a later time. [D.E. 525-1, ¶ 25b].
3

The most recent homeless census from January of 2018 demonstrates, for example, that while
the number of unsheltered homeless went down in Miami Beach, Miami-Dade County south and
only slightly up in north Miami-Dade County, the number went up in the City of Miami. The
homeless census also provides a historical accounting of homeless going from a total of 2161
homeless persons in 1997 to a total of 1030 this year. That is in stark comparison to the estimated
number of 6000 in 1992.
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The City is already at a disadvantage because every time a homeless person is arrested
anywhere in Miami-Dade County they are transported to the Turner Guilford Knight “TGK” jail
facility. Upon their release from TGK the Miami-Dade Corrections Department then transports
the homeless individuals from TGK to the jail facility in the City of Miami and then releases them
onto the streets of Miami. There is no effort undertaken by Miami-Dade Corrections or the
arresting agency to return the individuals from whence they came. The City, as mentioned above,
is prohibited from transporting the homeless individual back to their originating community by the
provision of the settlement agreement that prohibits the City from offering a shelter space that is
not within a mile radius of the City. Thus, other municipalities in Miami-Dade County are able to
funnel their homeless individuals to the City of Miami via the court system.
Finally, the City submits that by limiting its ability to place homeless persons throughout
Miami-Dade County, the Pottinger Consent Decree serves as a barrier to family reunification.
Therefore, the City would request that Paragraph 11 be modified as follows:
VII. Law Enforcement Protocol
11. “Definition of Available Shelter”. An “available shelter” means a shelter, for a
period of at least 24 but not to exceed 48 hours, with a bed or a mat at no cost to a
homeless person, within the territorial boundaries of the City or within one mile
thereof Miami-Dade County, that treats homeless persons with dignity and respect,
imposes no religious requirements, and, unless agreed to by the homeless person,
does not impose substance abuse or mental health treatment as a condition for
shelter.
This proposed provision will allow the City to place homeless persons throughout MiamiDade County, which in many cases will be closer to the area of the County where they originated
from, and who only passed through the City because they were in jail, in court, at Jackson
Memorial Hospital, or taking advantage of homeless services only offered in the City. It also will
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not restrict the City from offering services to the homeless when a bed (or mat) is not available
within the territorial limits of the City.
This modification benefits the homeless person as well as the City in that it once again
increases the number of emergency shelter beds available to the homeless, such as the 300
emergency shelter beds available in the City of Homestead. The City will provide appropriate
transportation to the homeless to other shelters located outside of the City but within Miami-Dade
County.
2. Prohibition of Storing Personal Belongings on Public
Property
City Police Officers frequently encounter homeless persons who accumulate items which
clutter public sidewalks and prevent pedestrians from being able to use it:4

(See additional photographs attached hereto as Exhibit “B”).
4

Often, such items are abandoned or contaminated.
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For example, the accumulation of trash and drug paraphernalia prevented school children
from walking to their neighborhood bus stop near N.W. 13th Street and 1st Court. For the safety of
those children, the City requested Miami-Dade County Public School to relocate the bus stop,
which it did. Furthermore, pedestrians should not have to walk in the street and contend with
oncoming traffic in order to avoid these obstructions. Because the accumulation of property and
trash significantly interferes with the community’s use of public areas, the Pottinger Consent
Decree should be modified to prohibit such hazardous conditions.
3. Cleaning and Sanitizing Public Areas
Numerous homeless encampments consisting of tents and makeshift structures can be
found on public and private property within the City of Miami.

(See additional photographs attached hereto as Exhibit “C”).
These encampments contain unsanitary conditions due to the presence of human feces,
accumulated garbage, and disease carrying pests. Moreover, the City, especially its downtown
area, is a magnet for street feeding where containers (usually Styrofoam) are discarded on the
ground sometimes turning a sidewalk or vacant lot into a landfill. Not only is the Styrofoam an
environmental hazard, but leftover food results in an infestation of rats, cockroaches, and other
vermin which attract disease. Many homeless persons sleep in encampments near such conditions,
which is a health hazard and safety concern:
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Furthermore, City personnel has found dangerous materials such as hypodermic needles in
areas where encampments have proliferated:
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As a result, the City needs to take measures to clean and sanitize these public areas without
the threat of Plaintiffs filing an enforcement proceeding pursuant to the Pottinger Consent Decree.
This request is not unreasonable considering this Court recognized that the City has an interest in
keeping its streets and sidewalks clean. Pottinger, 810 F. Supp. at 1584. In fact, the City has
begun to clean its sidewalks and posts the following notice to homeless individuals in the area
beforehand:

Thus, enabling homeless individuals to move their property temporarily from the area
scheduled to be cleaned.
The foregoing demonstrates the health and safety issues associated with homeless persons
storing and accumulating property in public areas. While the City remains committed to respecting
homeless persons’ property rights, it needs the leeway to protect the public at large from the health
and safety issues associated with the unsanitary conditions caused by encampments. That includes
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limiting the number of items that can be possessed by homeless persons on public property and
disposing of belongings that are not only a health hazard but a safety issue.
CONCLUSION
For more than twenty (20) years, the City of Miami’s treatment of homeless persons within
its jurisdiction has dramatically improved, and there is no going back. The City does not make its
request to terminate the Pottinger Consent Decree lightly and stands before the Court ready to
confirm what the community already knows – that the City of Miami has evolved in its treatment
of homeless persons such that a policy of harassment has been replaced with one of compassion.
Plaintiffs will no doubt vigorously oppose this motion with outlier incidents (which do not
represent a City policy or practice) to support their position that conditions for the homeless has
not reached the level of perfection. Although the City has done its part, this case was never about
solving homelessness, and the City should not be held captive by a consent decree that does not
take into account the significant change of circumstances within the City. Therefore, the City of
Miami submits that the Pottinger Consent Decree is no longer necessary to ensure its fair and
constitutional treatment of homeless persons.
WHEREFORE, the City of Miami respectfully moves this Court for an order terminating,
or, alternatively, modifying the Pottinger Settlement Agreement as set forth above.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 88-2406-CIV-MORENO
MICHAEL POTTINGER, PETER
CARTER AND BERRY YOUNG,
Plaintiffs,
vs.
CITY OF MIAMI,
Defendant.
__________________________________/
PLAINTIFFS’ RESPONSE TO DEFENDANT’S MOTION FOR TERMINATION, OR
ALTERNATIVELY, MODIFICATION OF THE POTTINGER CONSENT DECREE
I.

Introduction
The product of twenty months of difficult negotiations in light of this court’s holding that

the City had a policy and practice of criminalizing homelessness, the Pottinger Consent Decree
protects the constitutional rights of a vulnerable population that lives under unimaginably difficult
circumstances. As was true when the City agreed to the Consent Decree in 1998, people live on
the streets today not because they choose to, but because there is a severe shortage of affordable
housing and shelter. As was true in 1998, the Consent Decree is respectful of local authority, imposing no constraints on the City’s ability to pursue constructive policies to address that shortage.
The City now seeks termination or modification of the Consent Decree. As the City
acknowledges, it bears the heavy burden of establishing that, in light of significant changes in
circumstances, the Consent Decree’s basic purpose has been fully achieved, and its limits on the
City’s treatment of homeless persons are no longer necessary. DE 566: 6-7, 12, 25.
The court need look no further than Plaintiffs’ pending Motion to Enforce the Pottinger
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Consent Decree and to Hold the City in Contempt, DE 568, to see how closely the City’s systematic and brutal violations of the Decree resemble the conduct that led to its adoption. The City has
certainly not complied with either “the letter [or] spirit of the Pottinger Consent Decree.” DE 566:
2. As evidence of changed circumstances, it points to an array of services and programs addressing
homelessness, a formal policy of respecting the rights of homeless persons, and the growth in
downtown Miami. DE 566: 7-14. But the changes were actually anticipated by the parties when
the Consent Decree was adopted in 1998 and modified in 2013-2014, and so cannot justify termination or modification under Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 385 (1992).
One pivotal circumstance has not changed: While the resources directed toward combatting
homelessness have improved over the years – an improvement contemplated in 1998, and which
the Consent Decree has not impeded – there continue to be many people who “do not have the
choice, much less the luxury, of being in the privacy of their own homes. Because of the unavailability of low-income housing or alternative shelter, plaintiffs have no choice but to conduct involuntary, life-sustaining activities in public places.” Pottinger, 810 F. Supp. 1551, 1564 (S.D.
Fla. 1992). Police sweeps, arrests, and destruction of their property, as the City has done repeatedly
in recent years, “effectively punish[] them for being homeless.” Id.
II.

The City Has Failed to Meet the Heavy Burden of Showing that the Consent Decree
“Is Clearly No Longer Necessary”
The City has the burden of showing that the “basic purpose” of the Consent Decree, has

been “fully achieved.” U.S. v. City of Miami, 2 F.3d 1497, 1505 (11th Cir. 1993) (quoting Board
of Education of Oklahoma City Public Schools v. Dowell, 498 U.S. 237, 247 (1991)). This is a
demanding test: a consent decree may be terminated only if its continuation “is clearly no longer
necessary” to remedy the violations that prompted the decree in the first place. Id. at 1508.
To hold that the Consent Decree’s basic purpose has been fully achieved, this court would
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have to find that the City has complied in good faith and is unlikely to “return to its former ways.”
Id. at 1505 (quoting Dowell, 498 U.S. at 247). Dowell cautions against “accept[ing] at face value
the profession” of a defendant that it will commit no future violations. 498 U.S. at 249. The City
accepts that the burden to justify termination is heavy. DE 566:2 (“compliance with both the letter
and the spirit” of the Decree); id. (treatment of homeless must be “fundamentally different” from
earlier conduct); id. (there should be “no policy or practice of constitutional violations”). Yet the
City has systematically violated the Decree, both recently and in the past, and its pattern of conduct
over the years makes clear that it will continue those violations if the Consent Decree is terminated.
The City errs in reading U.S. v. City of Miami to allow its burden to be met even when
“some noncompliance persist[s].” DE 566: 15. The Eleventh Circuit sharply distinguished between
the basic purpose of that decree – to “eliminate discrimination [in hiring] and the effects of past
discrimination,” id., 2 F.3d at 1508 – and the means of measuring progress (such as parity between
the composition of the work force and general population). The court correctly held that the former
was decisive: the decree’s basic purpose. And it remarked that “nothing in the record to our
knowledge … indicates that the City” had violated the consent decree issue since it was first approved. Id. at 1507 (emphasis added). 1 The City equally errs in its claim that significant changes
in circumstances justify termination of the Consent Decree. DE 566: 6-17. The changes it cites
were largely anticipated by the parties in 1998, and there remains a shortage in shelter and housing.
Significantly, the Consent Decree is a negative injunction, forbidding an unconstitutional
policy and practice: arresting people for being homeless and destroying their property. It imposes

1

Similarly, in the cases the City cites, DE 566: 16, the courts found virtually full compliance with
only de minimis violations R.C. v. Walley, 270 F. App’x 989, 993 (11th Cir. 2008) (“highly successful execution” of consent decree); Labor/Cmty Strategy Ctr. v. Los Angeles County Metro.
Trans. Auth., 564 F.3d 1115, 1123 (9th Cir. 2009) (defendant “complied fully” with only de minimis violations).
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no obligation to appropriate funds. It leaves the City with full power to work constructively on its
own or with other private and governmental entities to implement policy options that are consistent
with the Constitution, such as providing more affordable housing or shelter. It is respectful of local
government autonomy in legitimate policy choices, and so is consistent with federalism. Cf. Horne
v. Flores, 557 U.S. 433, 448-49 (2009); Rufo, 502 U.S. at 392; Dowell, 498 U.S. at 248.
A. The City’s Pattern of Violations Precludes Termination
As set out in Plaintiffs’ Motion to Enforce, DE 568, for the last three to six months, the
City has been engaging in a systematic practice of seizing and destroying the Plaintiffs’ property,
banishing them from certain areas of the City, and engaging and arresting them for life-sustaining
misdemeanor conduct without offering shelter as required by the Consent Decree.
Typically, in these carefully planned operations, police arrive early in the morning, sound
loud buzzers and shine bright lights to rouse homeless people, and bring in a fleet of trucks to
power wash streets and sidewalks. City employees, working with City police, seize homeless individuals’ vital or irreplaceable property such as clothes, medicine, and ID – with traumatic effects
on the targeted individuals. Often the seizures take place even as the owner or someone watching
over the property pleads with City workers not to throw it away. Further, City police on many
occasions order homeless persons to move on, and have effectively cleared certain areas of homeless people entirely, such as the “Lot 16 area.” DE 568: 3-11. The City also violates the Consent
Decree on these occasions by not filling out Field Information Cards (FICs). DE 568: 14-15.
The City asserts that its violations are “de minimis deviation[s]” or “outlier incidents.” DE
566: 12, 25. In fact it has been engaging in a carefully planned activity. For example, the senior
advisor to the City Manager acknowledged that the City has had “a real push in terms of trying to
address our homeless issues in various areas that we’re calling ‘hot spots’ around the City.” DE
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578, Pl. Ex. at 40. While he asserted that it was done consistent with the Consent Decree, id., the
manner in which the “clean-ups” and police sweeps have been conducted is plainly inconsistent
with the Consent Decree. The City persisted even after Plaintiffs advised it of these violations. DE
568: 9. Indeed, two days after the status conference, at which the City agreed with the Court that
seizures of ID and medication should stop, Transcript of Status Conference Proceedings, June 5,
2018 (“Status Conference”), at 30, the City seized homeless individuals’ belongings. 2
Moreover, as noted in the Plaintiffs’ Motion to Enforce, the City’s conduct over the last
three to six months is virtually identical to the conduct that led to the lawsuit in the first place, and
for which this court held the City in contempt in 1991.DE 568: 11-13. See also DE 566:17, 25
(acknowledgment by City that it had a “policy of harassment” at the time of the lawsuit). In 1990,
Judge Atkins found that the City had conducted sweeps of homeless encampments and ordered
homeless people to stand aside while it seized and destroyed their belongings – conduct he described as “innately offensive and repulsive.” DE 568: 12. He ordered the City to cease such activities. Instead it continued to engage in them, and he held the City in contempt. DE 568: 12.
Further refuting any notion that the City’s violations over the past three to six months are
somehow “outliers” is the close resemblance of those actions to violations the City committed in
2013 and 2014. Over several months in 2013, including July, November and December, City workers, accompanied by police, seized and destroyed the property of homeless individuals in the Hospital District on several foccasions. 3 A number of the incidents took place within a week or two

2

Declaration of Pablo Herrera, DE 578, Pl. Ex. 33 (medication, clothes, shoes, blankets, personal
hygiene items seized June 7, 2018); Declaration of Eladio Morales, DE 578, Pl. Ex. 28 (immigration papers, medication, clothes seized June 7); Declaration of Rafael Aguiar, DE 578, Pl. Ex. 27
(medication, phone numbers, personal items, clothes seized June 7).
3
Statement of Robert Celenza, DE 578, Pl. Ex. 100; Sttement of Kevin Henderson, DE 578, Pl.
Ex.102; Statement of Marivic Perez, DE 578, Pl. Ex.103; Statement of Anthony Rozier, DE 578,
Pl. Ex.105; Statement of David Walkerow, DE 578, Pl. Ex.106; Statement of Brenda Davis, DE
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after the parties submitted their Joint Motion to Approve Settlement, DE 525. (Two of the declarants also recount similar incidents in 2012. 4)
Declarant Marivic Perez recounts a familiar pattern:
“[On December 17, 2013, around 10:00 am] Six Miami PD cars, including a K-9 unit, came
to the area where I have been sleeping on the sidewalk. They blocked off the streets. ‘Green
shirts’ were also present in City pick-up trucks. It appeared that they were preparing to take
my belonging as well as those of other homeless persons sleeping the area. An apparent
supervisor, ‘Steve Harvey’ was belligerent and disparaging of the homeless people on the
street. I observed them taking the belongings of other homeless persons in the area that
were organized and stacked against the fence.”
Statement of Marivic Perez, DE 578, Pl. Ex.103. He lost property in similar circumstances on other
occasions, including clothing, shoes, toiletries, and other personal items. Id.
Like the more recent ones, the 2013 violations occurred as the City sought to severely limit
the Consent Decree through sweeping proposals for modification. Moreover, in February and
March of 2014, around the time this court approved modifications to the Consent Decree, the City
again violated the Consent Decree in the Health District. 5 The harassment became particularly
severe under the Brickell Avenue Bridge near the Hyatt in at least four separate incidents. Police
roused homeless individuals sleeping there around midnight, at 2:30 am, and around 5:00 am on
several occasions in March and April. The officers accused the individuals of trespassing, but offered no shelter, with one officer even asserting that Pottinger did not apply in parks. 6
B.

The City’s Other Bad Faith Conduct Equally Precludes Termination
1.

The City’s Cavalier Approach to Its Obligations Under the Consent
Decree Demonstrates Bad Faith

The City has a history of unilaterally adopting or attempting to adopt changes in its conduct
578, Pl. Ex.108; Statement of Danny Dessassau, DE 578, Pl. Ex.109; Statement of William
Yoummes Malsachi, DE 578, Pl. Ex.110.
4
Statement of Kandi Robinson; Statement of Anthony Rozier. DE 578, Pl. Ex.104, 105.
5
Statement of Richard Pryor; Statement of Diana Inciarrano. DE 578, Pl. Ex.115, 116.
6
Statement of Vijay Ganta, et al., DE 578, Pl. Ex.107; Emails from Stephen Schnably to Tom
Scott, Warren Bittner, April 3, 2014, DE 578, Pl. Ex. 111-113.
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related to matters covered by the Consent Decree that would amount to a significant modification
of its obligations – without following the Modification provision of the Consent Decree. DE 382:
31 (§ XV ¶ 30), modified by DE 525-1 (§ X ¶ 25b). In 2009, for example, the City decided to clear
out an encampment of homeless sex offenders, with City police threatening them with arrest for
trespassing even though they did not (and could not) offer shelter. See Letter from Carlene Sawyer
to John Timoney, Chief of Police, Feb. 2, 2009, DE 578, Pl. Ex.126. Only in 2013 did the City
bother to invoke the Modification provision and press the issue. The City then took the position
that the 1998 Settlement Agreement did not cover sex offenders. The Plaintiffs took the position
that it did. The parties settled the matter by agreeing to express language exempting sex offenders.
Similarly, in 2015, the City undertook serious consideration of a proposed “anti-camping”
ordinance that would have outlawed being homeless. As originally proposed the Ordinance would
have made it illegal to “live temporarily in a camp facility or outdoors” on public property. Proposed Ordinance, File No. 15-0008 (2/2/15, 3/3/2015), DE 578, Pl. Ex. 117. Even apart from that
provision, the ordinance would have made it illegal to “camp” outdoors on public property, with
camping defined as using camp paraphernalia, and camp paraphernalia including (in the first version) blankets, pillows, and sleeping bags, among other things. In sum, the ordinance would have
practically outlawed sleeping in public. No draft of the ordinance included any recognition of the
City’s obligations under the Pottinger Consent Decree. Although ultimately it was not adopted, it
did reach the second reading stage. No city that took its obligations under a consent decree seriously could possibly give consideration to a course of action so blatantly inconsistent with them.
More recently, the City appears to have adopted a new approach to implementing the Consent Decree. The law enforcement protocol requires that City police offer actually available shelter
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in lieu of arresting or threatening to arrest a homeless individual for committing most of the specified life-sustaining conduct misdemeanors. DE 525-1: 3-5 (Section VII.14.C). In certain instances, such as fully blocking a sidewalk, an arrest can be made even if no shelter is available,
but only if a warning is first issued. DE 525-1: 4-5 (Section VII.14.C.3.d). Yet as indicated in the
arrest records of Tabitha Bass and Chetwyn Archer, and in a number of the more recent FICs, the
City has begun to treat prior warnings or earlier offers of services (which may or may not include
an offer of shelter) as sufficient to satisfy the protocol. DE 578, Pl. Ex. 35 and 36. They are not.
Moreover, this change in practice again mirrors a modification the City proposed in 2013 (to which
the Plaintiffs did not agree) and again in its Motion to Terminate, in which what the City calls
chronically homeless persons (those “who refuse[] services on three separate occasions within a
180-day period,” DE 566: 18-19) would no longer be covered by the Consent Decree.
In addition, City police appear to have applied terms of the proposed anti-camping ordinance to homeless individuals, in violation of the Consent Decree. For example, a number of FICs
for December 2017 show police officers approaching homeless individuals and accusing them of
camping in the park (see DE 525-1: 5 [§ VII.14.C.3.h, citing CMC § 38-71]), even though there
was no such violation. Section 38-71 merely prohibits all camping with “trailers, campers and
similar wheeled vehicles,” and prohibits camping overnight with tents unless a permit is secured.
The police either note that the subject had “camping paraphernalia” – a phrase unique to the proposed ordinance, and nowhere found in the City of Miami Code – or specifically cite the individuals as camping in a park because they had what that proposed ordinance identified as camping
paraphernalia (e.g., sleeping bed, blanket). Often shelter is offered, and in a number of cases accepted. Where shelter is refused, however, arrest is avoided – even though the individual commit-
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ted no offense – only because the individual left the area. Yet while police may approach individuals not committing any crime to offer services, DE 525-1: 2-3 (§ VII.14.A), they may not then
force an individual to leave the park if he or she does not accept that offer.
2.

The City’s Consistent Mischaracterization of Its Obligations under the
Consent Decree Demonstrate Bad Faith

The City has continued its long-standing practice of blatantly mischaracterizing the Consent Decree. In 1995, Judge Atkins observed that “City employees have been misusing the Injunction and misrepresenting it to the public in ways the court is shocked to think about.” DE 360, at
12-13. See DE 477:32-33. In 2013, the Chairman of the City of Miami Commission claimed that
homeless people “can’t be arrested for ‘life-sustaining’ activities such as defecating or urinating
on the streets, taking naked baths, starting fires for warmth or blocking private property.” DE 477:
32. This overstates the breadth of the Consent Decree (which does not protect trespass on private
property) and obscures the City’s power to arrest homeless people if there is available shelter.
In 2015, the City adopted an ordinance prohibiting public urination or defecation. CMC
§ 37-11, DE 578, Pl. Ex. 117. The City has a legitimate interest in such an ordinance (as with any
of the life-sustaining conduct misdemeanor ordinances). But as the City knows, the failure to provide anything remotely approaching a reasonable set of public bathrooms has necessitated inclusion of limits on the City’s power to arrest homeless individuals for relieving themselves in public.
DE 525-1: 4. Rather than publicly acknowledge those limits, however, the City approved the ordinance without any recognition of them. Only in a letter to Plaintiffs did the City acknowledge
the limitation, leaving the public in the dark. DE 578, Pl. Ex. 124.
The City’s current Motion to Terminate displays the same mindset. The City repeatedly
claims in its Motion that the Consent Decree somehow prevents it from providing services to
homeless people. DE 566: 5, 17, 18-20, 24. That is false. The City never says how being freed
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from the Decree’s restrictions on arrest and property destruction would make it possible to offer
more services. None of the services the City might provide, on its own or working with other
public and private entities is even arguably restricted or hindered by the Consent Decree’s limitations on arrest or destruction of property.
Instead of focusing on how to offer more services to solve the problem of homelessness,
the City Commission chose to seek termination of the Consent Decree amidst a parade of blatant
mischaracterizations of it. The Commission Chair raised the prospect that drug use is somehow
protected. DE 578, Pl. Ex. 42, at 39-40 (Chair Hardemon). Commissioner Carrollo complained
that because of Pottinger “[y]ou have hundreds of people sleeping in the streets there, having sex,
urinating in the streets, taking drugs. It’s one big party every night,” and concluded that “If someone’s going to say ‘no,’ then let it be a Federal judge.” Id. at 167.
In sum, the City’s own conduct makes clear that it has not satisfied the requirement of good
faith compliance with the decree, and that it would quickly return (indeed, on a large number of
occasions, has already returned) to its former ways in the absence of the Consent Decree.
C.

Changed Circumstances Do Not Justify Termination of the Consent Decree

In moving to terminate the Consent Decree, the City asserts that changes in services to
homeless persons and in the City’s formal commitment to respect homeless people’s constitutional
rights mean that the Decree is no longer needed and is somehow inequitable. The City also argues
that changes in downtown Miami, including an increase in population, employment, restaurants,
entertainment venues, and hotels, somehow justify terminating the Decree. DE 566: 7-13. 7

7

The City also hauls out the same safety and security issue it raised in 2013, DE 566: 14, without
noting that the agreement was modified to address the City’s alleged concerns. Nor does it cite any
specific problems with protecting security. See DE 477: 17. The City also cites the opioid epidemic, DE 566: 14, again without bothering to say how the Consent Decree interferes either with
the provision of emergency services to homeless people or treatment for substance abuse.
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The conclusion the City draws from these alleged changes is specious at best. The City
says that because it currently offers “a comprehensive range of community-based services,” it now
has an alternative to “arresting homeless persons and systematically destroying their property” –
thus obviating the need for the Consent Decree. DE 566: 11. The City seems unaware that even
when there were fewer services for the homeless, it did have an alternative: It could simply respect
the constitutional rights of people who are involuntarily homeless, and not arrest them or destroy
their property. That is all the Consent Decree (and the Constitution) requires.
Leaving this fundamental misconception aside, the City’s argument still fails to satisfy the
requirements of Rufo and Horne. Those cases require that the changes not only be relevant to the
City’s obligations, but also significant. Horne, 557 U.S. at 447 (quoting Rufo, 502 U.S. at 384).
Further, changes actually contemplated by the parties at the time the Consent Decree will ordinarily not justify termination or modification, particularly if the party seeking termination or modification has failed to comply with the decree. Rufo, 502 U.S. at 385.
The City points to developments before or around the time of the Consent Decree as somehow constituting significant changed circumstances. There must be a significant change in circumstances since the adoption of the Consent Decree. The relevant point of comparison is not 1988,
when the lawsuit was filed, but 1998, when the City, after careful consideration, agreed to the
Consent Decree. Yet the City lists the establishment of its Homeless Assistance Program (1991),
the creation of the Miami-Dade Homeless Trust and the imposition of a 1% meals tax to fund it
(1993), the creation of the Chapman Partnership (1993), and the opening of the Homeless Assistance Centers (1995, 1998), as somehow changed circumstances. DE 566: 7-8. The Eleventh Circuit’s Criminal Mental Health Project, DE 566: 9, was created at roughly the same time, in 2000.
It is ironic that the City would cite this program – aimed at reducing the number of mentally ill
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people in jails – as a reason to terminate a Consent Decree that limits the City’s power to arrest
homeless people for minor offenses they cannot help but commit when forced to live in public.
Second, even developments that took place after the Consent Decree was adopted cannot
constitute changed circumstances if they “actually were anticipated at the time … [the City] entered into a decree.” Rufo, at 502 U.S. at 385. That is so for the vast majority of “changes” the
City cites. The rise of downtown as a residential, business, entertainment, and tourist venue was
fully contemplated and planned by the City at the time it chose to enter into the Consent Decree.
See DE 477: 21-23. Given that the Consent Decree in fact in no way undercuts the City’s ability
to adopt constructive policies, the only logical conclusion is that the City decided that entering into
the Consent Decree was fully consistent with promoting the revitalization of downtown.
Other allegedly new circumstances the City cites were already in place or contemplated
around the time of the Consent Decree. The City points to the opening of Camillus House’s new
facility in 2012. DE 566: 8. Yet as it is doubtless aware, even in the 1980s there were plans to
redevelop the area where the old Camillus facility was located and move it. Actual plans for the
new facility were being made around the time of the Consent Decree, at least as early as 2003. 8
Similarly, the City points to its recent agreement to help fund Camillus House’s day services program, DE 566: 8-9, without mentioning that Camillus has long provided services to homeless individuals not living there (and without noting that even with the City’s funding, the program had
to be cut back after the Homeless Trust, reflecting the U.S. Department of Housing and Urban
Development’s priorities, eliminated funding for it). 9

8

Paul Ahr, The Gifts of Camillus: Celebrating the Life of the Ministry 60 (2010), DE 583, Pl. Ex.
23 (“From the mid-1908s on, various strategies were proposed to purchase the Camillus House
building on NE 1st Avenue and relocate its services, but none ever came to fruition.”); Camillus
House, A New Home for An Old Friend, July 3, 2003, DE 583, Pl. Ex. 22.
9
Tom Tracy, Bad News, Good News at Camillus House, March 4, 2017, DE 583, Pl. Ex. 37.
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The City also claims that its Departmental Order and the training it provides police officers
is somehow a changed circumstance. Yet the Departmental Order was incorporated into the 1998
Consent Decree, § V ¶ 7, & Ex. A, DE 382, at 5, 33-37 (and subsequently modified in light of the
2014 Addendum, DE 525-1). The issue is not the formal commitment by the City to respect homeless people’s rights. The 1998 Consent Decree accomplished just that. Section I.4 provided that
that “the CITY is committed to ensuring that the legal and constitutional rights of all homeless
persons be fully respected by all city policies, rules, regulations, practices, officials and personnel.”
DE 382: 3. Section VI.9 provided that “[t]he CITY hereby expressly adopts a policy as provided
for herein to protect the constitutional rights of homeless persons, to prevent arrests and harassment
of these persons, and the destruction of their property …” DE 382: 5. A provision included in a
consent decree cannot by definition constitute evidence of changed circumstances. The issue is the
City’s failure to live up to the obligations it took on.
Even if the City could somehow point to some truly changed circumstances, 10 the most
fundamental circumstance remains the same. In 1992, Judge Atkins found that:
The lack of low-income housing or shelter space cannot be underestimated as a factor contributing to homelessness. At the time of trial, Miami had fewer than 700 beds available in
shelters for the homeless. Except for a fortunate few, most homeless individuals have no
alternative to living in public areas.
Pottinger 810 F. Supp. at 1558. He further noted that “people rarely choose to be homeless,” id.
at 1563, and that one “notable form of assistance that is unavailable to a substantial number of

10

The City cites three other service-related developments that are new. DE 566: 9-10. None constitutes a significant change in circumstances. The Lazarus Project provides intensive voluntary
outreach to individuals with mental health challenges. While valuable, it does not address the
shortage of beds. The Homeless Trust’s Donation Meter Program gives the public a new way to
donate, but by measure is $50,000 in new funding of an agency with annual expenditures around
$60 million a significant change. The City’s creation of a Department of Veterans Affairs and
Homeless Services in 2013 changes its bureaucratic structure, but the services the City describes
are the same as before the Department was created.
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homeless individuals is shelter space,” id. at 1564.
There are more shelter spaces today than in 1998; that is exactly what the City, working
with the County, was planning at the time. And some new policy approaches have risen to the
forefront, such as Housing First. But there is equally no doubt that there remains a major gap
between the number of homeless people and the number of shelter beds. Further testimony to the
lack of available shelter is the fact of a long wait list for shelter, the opacity of the process for those
seeking it, and the unclear supervision, training, and operation of the City’s outreach workers.
The gap, as Plaintiffs will demonstrate at the evidentiary hearing, is a large one countywide and city-wide. There are many ways to count beds and homeless populations, and at the
evidentiary hearing Plaintiffs will present the most accurate information available. As one indication, the U.S. Department of Housing and Urban Development (HUD) figures show that there were
3,009 emergency beds in Miami-Dade County as of January 2017. 11 HUD’s 2007-2017 Point in
time (PIT) Counts by CoC (Continuum of Care Provider) for Miami-Dade County show that there
were 3,721 homeless individuals (sheltered and unsheltered) as of January 2017. By this measure,
the number of homeless individuals exceeds the number of emergency beds by 712. 12

11

DE 578, Pl. Ex. 85.These are what HUD calls Emergency, Safe Haven, and Transitional Housing
Beds. The City, in contrast, cites a figure of over 8,700 beds. DE 566: 8. This figure apparently
includes what HUD calls Permanent Housing beds (Permanent Supportive Housing, Rapid Rehousing, and Other Permanent Housing). In January 2017 there were 5,669 such beds, bringing
the total to 8,678 Emergency and Permanent Beds. DE 578, Pl. Ex. 85. While in theory any type
of bed in Miami could satisfy the definition of “available shelter” under the Consent Decree, in
practice the City is likely to offer people on the streets emergency shelter beds as an alternative to
arrest, not permanent supportive beds (even though permanent supportive housing is cheaper and
more effective). Still, a comparison of the relevant population with the larger figure of Permanent
and Emergency Beds in Miami-Dade County would also reveal a shortfall. As Plaintiffs will show,
by any reasonable measure, the number of homeless people well exceeds the number of beds.
12
The comparable figures in the Miami-Dade County Homeless Trust PIT Count for January 2017
were slightly higher: 2,836 sheltered homeless and 1,011 unsheltered homeless, for a total of 3,847
homeless individuals. This would make a gap of 838.
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Plaintiffs are attempting to develop figures on beds and the homeless population within the
City of Miami. As for the population, the Miami-Dade County Homeless Trust PIT Count for
January 2017 showed 609 people living on the streets within the City of Miami, of whom 353 were
living in the Downtown area, according to the DDA.
A constructive approach to the problem of homelessness would be for the City to work
with other government agencies, non-profits, and the business sector towards the provision of adequate emergency shelter and affordable housing. And even with the Consent Decree in place, the
City could theoretically put every one of the 600 or so persons living on the streets of Miami 13 to
a choice of accepting shelter or being arrested – which is what the City seems to want to be able
to do. What would stop the City from doing so is not the Consent Decree, but the lack of available
shelter. Moreover, the City not only admits there is a shortage, see Status Conference at 41, but
also seems committed to maintaining a shortage out of fear of being “inundated” by homeless
people from around the country, id. at 74. This fear makes no sense; the vast majority of people
who are homeless in Florida lived in the state for more than a year before becoming homeless.
Indeed, Miami’s rate of homelessness is lower than the State average. DE 583, Pl. Ex. 21.
Finally, while the City now pays Camillus for 75 “Pottinger beds,” DE 566: 9, these beds
do not fundamentally change the relevant circumstances. (Nor does the City state whether it would
continue funding the beds if the Consent Decree were terminated.) As Plaintiffs understand it, 10
of these beds are used for individuals for stays of up to 24 hours, and so have a daily turnover.
They can be accessed by persons on the street only through a City police officer. The other 65 beds

13

The Miami-Dade County Homeless Trust PIT counts routinely vary from one period to the next.
For example, the PIT counts of unsheltered persons in the City of Miami for January 2016, August
2016, January 2017, August 2017, and January 2018 were 640, 681, 609, 684, and 665, respectively. Further, PIT counts undercount the number of homeless persons in important ways.

212

15

Case 1:88-cv-02406-FAM Document 587 Entered on FLSD Docket 06/29/2018 Page 16 of 22

are occupied exclusively by individuals who came to Camillus through one of the 10 24-hour beds.
Individuals in those 65 beds may stay for up to several months with Camillus’ services. Thus on
any given day most of the 65 beds are occupied. It is unclear whether the City’s decision to fund
75 beds added to total bed capacity in Miami-Dade County, or simply reserved some of existing
capacity for use by the City police. Either way, the gap between the total number of beds and the
total number of homeless people remains great.
III.

The City’s Proposed Modifications Are Neither Justified by Significant Changes in
Circumstances Nor Suitably Tailored
The City asserts that the Consent Decree should be modified because of changed circum-

stances, relying on the same factors to which it points as justifying termination. For the reasons set
out above and in Plaintiffs’ 2013 Reply, DE 477, the allegedly changed circumstances do not justify modifying the Consent Decree. Equally important, the City’s proposed changes are not suitably tailored to the allegedly changed circumstances as Rufo, 502 U.S. at 383, 391, requires.
The City proposes four modifications. The first two are identical in substance to modifications the City proposed in 2013. It does not connect any of the four to particular changed circumstances. 14 In any event, as set out above, the City points to no significant changed circumstances.
The City proposes to strip “chronically homeless person[s]” of all the Consent Decree’s
protections, saying it needs “the tools necessary to get the most difficult groups of homeless into
a continuum of care and provide them the food, shelter, clothing, beds and medical attention.” DE
566: 19. 15 It does not say how exposing them to arrest for being homeless, without the Consent

14

In contrast to 2013, DE 464: 20, the City does not now claim that the problem of the chronically
homeless is new. As Plaintiffs pointed out in 2013, the issue of chronically homeless individuals
was an important concern in 1998, and so actually anticipated. DE 477: 23.
15
Neither HUD nor the Homeless Trust provides a figure for the chronically homeless (by the
federal definition) for the City of Miami alone. But the HUD PIT Counts for January 2017 show
there were 309 chronically homeless individuals in all of Miami-Dade County, of whom 135 were
unsheltered (i.e., living on the streets). DE 578, Pl. Ex. 85.
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Decree’s protections, would help them. The City does not have the power to commit anyone to
mental health treatment except through law, such as the Baker Act. Even if the City began to try
to force people into shelters, it would run up a currently insuperable barrier: the large shortage of
shelter beds. And even if it could force all “chronically homeless” persons into shelters, it could
not make them stay there. Shelters are not prisons. Likewise, continually arresting and jailing
homeless people, and then discharging them into homelessness, is not a sustainable solution.
Plaintiffs pointed out in detail the many problems with the City’s proposal in their 2013
Response. See DE 477: 9-10, 11-12, 18-19, 28, 30, 31-32. The carelessly drafted proposal would
exempt anyone deemed chronically homeless from all the protections of the Consent Decree, including the property protections and monitoring obligations. Further, the City’s definition (at odds
with the federal definition) would, for example, sweep in a person who had been on the streets for
only six months and turned down offers of shelter in Homestead (which, under the Consent Decree,
may be offered as a voluntary option). Even more ominously, the City’s complaint that people
“drop out of the continuum of care,” DE 566: 18, suggests that leaving a shelter without having
found housing would be counted as a refusal of services under the City’s definition. That would
penalize individuals for leaving shelters, coming close to turning them into detention centers.
The City’s second proposal is to eliminate the requirement that shelter offered a homeless
person in lieu of arrest be within a mile of the City limits. DE 566: 19-21. It misquotes the very
provision it seeks to modify, DE 566: 20, leaving out language added in 2013 that includes as
“available shelter” any shelter in the County “if agreed to by the homeless person.” DE 525-1: 2
(¶ 11). If “family reunification” is somehow a problem, DE 566: 20, this provision takes care of it.
As a practical matter, the City’s proposal would mean that in lieu of arrest, homeless individuals in Miami could be taken against their will to the HAC in Homestead, some 30 miles away.
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The City ignores the many reasons that homeless individuals’ unbelievably difficult lives might
be a little less hard downtown: government services, day jobs, public transportation, and medical
care. Homeless persons, like all individuals, have a constitutional right to travel and against forced
travel, as well as the right to live in a municipality of their choosing; exile is not a permitted punishment for violating the law. Moreover, the City – which complains without any evidence that
other cities “dump” homeless individuals downtown, DE 566: 19 – in essence seeks to dump
homeless people in Homestead. The court should not endorse this shell game. Finally, the City’s
proposal would accomplish nothing. The Homestead HAC is typically full, as are other emergency
shelters, rapid rehousing, safe havens, and transitional housing.
This court should not consider the City’s third and fourth proposed modifications. DE 566:
21-25. The City provides a diatribe with photos, including two of an area with little foot traffic,
DE 566: 21, but does not provide specific changes. This failure makes it impossible for Plaintiffs
to respond fully, but Plaintiffs offer the following comments.
The City complains about trash and health hazards, and sidewalks being so blocked that
pedestrians have to walk in the streets. DE 566: 21-25. 16 The City does have a legitimate interest
in clean streets and free passage on sidewalks. So do Plaintiffs. Indeed, the very photographs of
the squalor in which some individuals are forced to live (DE 566 at 21-23) drive home the point
that Plaintiffs living on the street are doing so because they have no practical choice.
Nothing in the Consent Decree prohibits the City from cleaning up discarded styrofoam
containers or used needles, or requiring people to temporarily move their property out of the way
while an area is cleaned up. More public bathrooms and trash cans in areas where homeless people

16

The photograph on DE 566, at 22, depicts a vacant lot, not goods stored on a sidewalk. The City
does not say whether that lot is public or private. Trespassing on private property is not a protected
life-sustaining conduct misdemeanor. DE 525-1: 5.
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live would reduce the need for clean-ups. But to the City, that would somehow be encouraging
homelessness, just as food sharing programs – which the City has unlawfully attempted to prohibit
DE 568: 11 n.5 – supposedly give people an incentive to live on the streets.
What the Consent Decree does prevent is throwing away belongings that are recognizably
the property of homeless people. DE 525-1: 7. Nor does the Consent Decree permit an army of
police officers and NET employees to move in so quickly that homeless persons do not have the
time to move their belongings out of the way. And while property that is genuinely abandoned or
contaminated need not be preserved, id., the many declarations the Plaintiffs have submitted show
the deliberately indiscriminate nature of the City’s operations. Further, the Consent Decree does
not permit the City to “clean up” an area by eliminating homeless people from it. Yet that is the
City’s aim. For example, right after homeless individuals living near Macy’s were placed in shelters, the City’s Director of Homeless and Veterans Affairs remarked that “Now it’s just a matter
of consistently monitoring it to deter people from returning.” Email from Sergio Torres, March 20,
2018, at 8:40 am, DE 578, Pl. Ex. 76. See also DE 568: 7-8. Finally, while the City has a legitimate
interest in clean public areas, the court should recall Judge Atkins’ earlier finding that there is a
strong public interest in not worsening the plight of homeless individuals by throwing away their
belongings or subjecting them to repeated arrests for living in public. DE 568: 12-13.
The City vaguely suggests that accumulations of property and trash on public property
should be prohibited, and “the number of items that can be possessed by homeless persons on
public property” should be limited, DE 566: 22, 25. It also says that belongings that are health
hazards and safety issues should be subject to disposal. DE 566 at 25.
These vague proposals are not suitably tailored to the alleged changed conditions. First,
nothing in the Consent Decree prohibits the City from disposing of trash on public property –
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where “trash” means items the City reasonably understands to have been abandoned. Second, the
Consent Decree expressly permits the City to dispose items that are contaminated or pose a health
hazard or an “obvious safety issue.” DE 525-1: 7-8 (VII.14.F).
The other proposal – to somehow limit the number of items that homeless people may keep
on public property – would amount to a ban on living on the streets. It is not possible to live on the
streets without keeping some property, and not all of it is small like medicines or ID. Any attempt
to set some limit on the kind or amount of belongings a homeless person may keep would be
arbitrary. Nor is the burden on the City great. To the extent that belongings of homeless persons
fully obstruct passage on a sidewalk, the Consent Decree permits a police officer to warn individuals to cease blocking it, and arrest them if they do not heed the warning – even if there is no
available shelter. DE 525-1: 4-5 (VII.14.C.3.d). Even a partial blockage may result in a threat of
arrest, if available shelter is offered as an alternative. While the Consent Decree rightly requires
that the City secure even large or bulky items when a homeless person is arrested or placed in a
shelter, it does not require the City to store mattresses. DE 525-1: 7-8 (VII.14.F). The City gives
no evidence why any of these provisions – to which it agreed in 1998 and 2013 – are unworkable.
IV.

Conclusion
The Consent Decree neither prescribes a solution for ending homelessness, nor stands in

the way of any legitimate policy response to homelessness. The one thing it does is preclude criminalization as a policy response, one universally rejected as an effective approach. This fact, combined with the City’s repeated violations and bad faith treatment of the Consent Decree, and the
continuing existence of a severe shortage of shelter and affordable housing, leaves the City’s proposals for termination or modification of the Consent Decree utterly without any foundation.
WHEREFORE, Plaintiffs respectfully request the Court to issue an order denying the motion.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 88-2406-CIV-MORENO
MICHAEL POTTINGER, PETER
CARTER AND BERRY YOUNG,
Plaintiffs,
vs.
CITY OF MIAMI,
Defendant.
__________________________________/
MOTION TO ENFORCE THE POTTINGER CONSENT DECREE AND TO HOLD THE
CITY IN CONTEMPT
Plaintiffs, through undersigned counsel, pursuant to Federal Rule of Civil Procedure 7(b)
and Sections X ¶ 25a and XIV ¶ 29 of the Settlement Agreement approved by this Court on October
1, 1998, DE 398, with modifications approved by this Court on March 10, 2014, DE 544 (referred
to hereafter as the “Consent Decree”), and based on the City’s recent pattern of widespread and
systematic violations of fundamental protections of the Consent Decree, move this Court to enforce the Consent Decree and for other relief specified below.1 As grounds, the Plaintiffs state:
I.
1.

Introduction

Some twenty-six years ago, Judge Atkins issued his landmark decision condemning

1

It’s no surprise that the City “beat the Plaintiffs to the punch” with its Motion for Termination,
or, Alternatively, Modification of the Pottinger Consent Decree. Upon learning in late March of
a series of suspected widespread violations of the Pottinger consent decree, Plaintiffs invoked the
mandatory mediation provisions of the Consent Decree to seek enforcement of its provisions. The
City broke from a second mediation session on May 17th for City representatives to “confer" with
its clients. Plaintiffs heard nothing more from the City until they got notice the morning of May
30th from the mediator that the City had declared an “impasse.” Moments later, the Plaintiffs
received electronic copies of the City’s Motion for Termination.
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the City for its policy and practice of systematically violating the constitutional rights of homeless
people in the City of Miami. Pottinger v. City of Miami, 810 F. Supp. 1551 (S.D. Fla. 1992).
2.

After appealing Judge Atkins’ ruling, and in response to the Eleventh Circuit order

to mediate, the City, over the course of some twenty months, negotiated a detailed settlement of
all of Plaintiffs’ claims against it. It agreed to, inter alia, (1) a policy of respecting the rights of
homeless persons, (2) a protocol for making contact with or seeking to arrest homeless persons
engaged in “life sustaining misdemeanor conduct” while living on the streets, and (3) a scheme to
compensate homeless persons for the injuries they suffered as a result of being harassed, wrongfully arrested, and having their property destroyed. In 1998, after a “fairness” hearing, this Court
accepted the parties’ mediated settlement as a consent decree.
3.

Five years ago, the City invoked provisions of the consent decree to modify it. Fol-

lowing two day-long mediation sessions, with all City stakeholders present, the Plaintiffs agreed
to give up certain protections, and to loosen others in the City’s favor. This Court again accepted
the parties’ compromises and entered the parties’ amended settlement as a Consent Decree.
4.

It has recently come to Plaintiffs’ counsels’ attention that, for the last approximately

three to six months, the City has been systematically violating the Consent Decree by seizing and
destroying the Plaintiffs’ property, banishing Plaintiffs from certain areas of the City, and engaging
and arresting Plaintiffs for “life sustaining misdemeanor conduct” without offering shelter or assistance as required by the Consent Decree. The City’s actions are nearly identical to its actions
and conduct that precipitated this lawsuit and formed the basis for Judge Atkins’ condemnation of
its anti-homeless policy and practices.
5.

Plaintiffs have amassed nearly two dozen declarations from homeless persons who

recently have had their property destroyed, have been ordered to leave public sidewalks while
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committing no crime, or have been harassed by police and/or arrested without being offered shelter. Plaintiffs possess video evidence demonstrating that the City is collecting and destroying
homeless persons’ property en masse. They have video evidence of homeless persons being arrested without probable cause, and without any offer of shelter.
6.

The City’s conduct has persisted even after Plaintiffs contacted it to advise of these

blatant transgressions. After learning of the City’s systemic violations, Plaintiffs contacted the City
informally, requesting a meeting, to avoid formal proceedings. This request was ignored. Plaintiffs then invoked Section X of the Consent Decree and requested a mediation, which took place
on April 24 and May 17. These efforts were met by the City’s mandate to its lawyers to dissolve
the Pottinger consent decree, and the City’s sudden declaration of an impasse on May 30. Because
the Plaintiffs have been unable to resolve their claims through mediation, they seek the Court’s
assistance to enforce its the Consent Decree, order the City to cease and desist from its violative
conduct, compensate them for the injuries they have suffered, pay their attorneys’ fees, and provide
such other and further relief as is necessary to protect their rights.
II.

The City’s Systematic Police Harassment of Homeless Persons and Destruction of
Their Belongings
7.

Beginning some three to six months ago or more, the City embarked upon a “clean-

up” of various targeted areas throughout Miami. City employees, typically working under the
supervision of the police, have seized what are clearly homeless people’s belongings and hauled
them off like trash – at times over the desperate pleadings of individuals trying to save them.
Separately or in connection with these “clean-ups,” City police officers have been threatening
homeless persons with arrest – explicitly or implicitly in the form of orders to move on from an
area – without offering shelter, and often without even citing any legal violation. On many occa-
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sions, these threats have amounted to banishment from a given area, as the police admonish homeless persons to stay away from that area and not come back. Finally, City police have failed to
document their interactions with homeless persons in the “clean-ups” and sweeps, as required by
the Consent Decree.
8.

These violations are City-wide. Many of them have taken place in a downtown area

known as Lot 16, referring to a municipal parking lot a block east of the Miami River under the I95 underpasses that span SW 2nd and 3rd Streets.2 Many other violations have occurred in an
Overtown neighborhood around the I-395 overpass, near NW 11th and 13th Streets, roughly between NW 1st and 2nd Avenues. But the violations have by no means been confined to those areas.
The attached declarations document violations near the old Macy’s on Flagler, near the FedEx
Ship Center on SW 2d Street, near the new BrightLine station on NW 1st Avenue at NW 6th Street,
and in Peacock Park in Coconut Grove.
9.

The “clean-up” operations follow a consistent pattern. Particularly in the Lot 16

area, the operations have begun with police arriving between 5 and 6 am, sounding loud buzzers
and shining bright lights on homeless people in the area, telling them to move on because the area
is going to be cleaned up. Declaration of Robert Rhodes, ¶¶ 6-9;3 Richardson ¶ 6; Villalonga ¶ 8.
In some instances signs have been posted notifying people of clean-ups, but the operations do not
necessarily follow the posted times. Haynes ¶¶ 11-12; Cauley ¶ 6; Blasko ¶ 6; Chibanguza ¶ 4. In
some instances, a fleet of trucks is brought in – a water pressure cleaning truck, pick-up trucks,

2

The Lot 16 area is roughly bounded by the Miami River on the West, SW 2d Avenue on the east,
SW 2nd Street on the north, and SW 3rd Street on the South. the Map in Exhibit 1 gives the
approximate location of the violations referred to in this Motion or in the attached declarations.
3
The Declarations are provided in the Appendix in alphabetical order by last name as Exhibits 224. In this motion, they are cited by last name and the paragraph number of the Declaration. An
index to the Exhibits in the Appendix follows this motion.
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and a street sweeper – and a team of City employees arrives to conduct the clean-up under police
supervision. Archer ¶ 8; Bass ¶ 6; Donald ¶ 5; Rhodes ¶ 6. In other instances the operation is
somewhat simpler, confined to the police, City employees, and a pick-up truck. Allen ¶ 5; Blasko
¶ 7.
10.

The initiation of the clean-ups is hurried. People report being told by police or City

employees (usually “Green Shirts” -- City of Miami NET employees) to move their belongings
out of the way quickly, Richardson ¶ 7, or even “immediately,” Rhodes ¶ 6. The time between
warning and commencement of the clean-up can be as little as five minutes. Archer ¶ 3; Bass ¶ 3.
In Overtown, City employees woke up one individual known as Rhode Island Red and would not
even give him a minute to gather his belongings; the City ended up seizing all his belongings
except his backpack. Bass ¶ 8; Archer ¶ 9. Some people have been told by City employees that
they can take only what they can move in 30 seconds. Archer ¶ 8; Bass ¶ 7. Individuals who haven’t
left quickly enough have been sprayed with the power-washer. Archer ¶ 3; Bass ¶ 3.
11.

City workers then move quickly to gather up for disposal belongings that are obvi-

ously those of homeless people – i.e., which are neatly organized and stacked, out of the way so
they do not block passage on the sidewalk. Every declarant who lost property to the City’s seizures
describes how he or she or others had done so. Allen ¶ 4; Archer ¶ 3; Bass ¶ 3; Blasko ¶ 4; Cauley
¶¶ 5, 7; Chibanguza ¶ 2; Donald ¶ 5; Grant ¶¶ 8, 9; Haynes ¶ 9, 13, 14; Hill ¶¶ 6, 8, 14; King ¶ 4;
Lane ¶ 5; Peery ¶ 13; Rhodes ¶ 5; Saluki ¶ 10; Self ¶ 4; Stanley ¶ 4; Winston ¶ 5. People’s
belongings are kicked around and thrown into piles, Cauley ¶ 9, and then loaded into trucks to be
carted away as trash. Individuals who see their property being piled up this way or who see it
already in a truck plead to be allowed to retrieve it. Archer ¶ 8; Cauley 19; King ¶¶ 4-5; Saluki ¶ 5,
12. Either their requests are denied entirely – sometimes threateningly – or they are allowed to
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retrieve a particular item, with the bulk of their belongings still being thrown away. Archer ¶ 8;
Peery ¶ 13, and video, Exhibit 34.4
12.

For example, Terry Fluker, who had been staying near Macy’s saw City employees

take his backpack and throw it into a truck. Mr. Fluker asked the employee “why he took my
backpack and he said, ‘we owe you no explanations,’” and would not let Mr. Fluker get his backpack back. He lost his clothes, personal items, his Florida identification card, and his social security
card. Fluker ¶ 4. In Overtown, on April 17, David Peery saw a NET employee take a look at neatly
organized stacks of homeless people’s belongings and then tell the people in the vicinity, “Okay,
now we’re going to throw your shit away” and then began to kick them into one pile. A woman
cried and screamed as her belongings were piled up; the NET employee allowed her to get back
one thing – her purse or her shoes. The NET employee also threatened another man with his fist
for trying to retrieve his belonging from the heap they’d been put into. These events are documented in Mr. Peery’s Declaration and in the video he took that day, Exhibit 34.
13.

As is described in a number of declarations, the property of anyone who happens

to be away at the time of the operation is routinely disposed of. Allen ¶ 6,7; Archer ¶ 3; Bass ¶ 3;
Blasko ¶¶6-7; Cauley ¶¶ 7-11; Chibanguza ¶¶ 5-6; Donald ¶ 9; Grant ¶ 10; Haynes ¶¶9, 13, 14,
19; Hill ¶¶ 9-12, 13-16, Lane ¶¶ 7-9; Rhodes ¶¶ 6, 7, 10, 12; Richardson ¶ 7, 9; Self ¶ 4; Stanley
¶ 6; Winston ¶¶ 6-8. This happens even though the individuals have left their belongings out of
the way, neatly organized, in a form that makes it clear they are not abandoned. It happens even
where they ask another individual to watch over it for them; the City workers do not allow people

4

As noted in the list of Exhibits attached to this motion, Plaintiffs will file video evidence pursuant
to this Court’s Local Rule 5.3.
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watching another’s belongings to save it from disposal. For example, Wilbert Hill, who has diabetes and other medical conditions including acid reflux and heart problems, left the area near the
BrightLine station early one morning to seek a bed at Camillus. He left his belongings neatly organized and out of the way, and asked another person named Steve to watch over them while he
was gone. When he returned, Steve told him that city workers and the police had come by and
thrown everything away, and had refused to let people who were safeguarding others’ belongings
prevent them from being seized and removed. Hill ¶¶ 9-12. Willie Grant, homeless and in a wheelchair because of an accident that resulted in loss of a leg, left the area near Government Center
where he was staying to wash up half a block away. He returned to find City employees throwing
his belongings away. Even though he identified them as his, the City employee said they were
“abandoned” and refused to let him get them back. Grant ¶¶ 9-10.
14.

The City also treats returning in the midst of a clean-up operation as too late. When

Markell King returned from a meal at Little Sisters of the Poor to the Overtown street on which he
was staying, he witnessed City employees throwing his belongings in a truck. In response to his
efforts to get them back, they said “it’s clean up day” and told him he was too late: “These are the
rules,” they said. A police officer nearby said his hands were tied. King ¶¶ 8-9. The same thing
happened to Eddie Fisher. Fisher ¶¶ 7-9.
15.

The police role in these “clean-up” operations is pervasive and central. Nothing

begins until the police arrive. Further, it is the police who order individuals to get out of the area.
E.g., Allen¶ 5; Bass ¶ 3; Fluker ¶ 4; Lane ¶ 7.
16.

Particularly in the Lot 16 area, but not only there, the police have ordered homeless

individuals not just to move out of the way during the “clean-up,” but to leave the area entirely
and stay away. Haynes ¶ 13. The Lot 16 area, in which 20-60 homeless persons formerly stayed,
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is now largely devoid of homeless people. Peery ¶ ¶ 8-10; Haynes ¶ 3. As Carl Winston said,
“When the police tell us to move, I do what they say and relocate for the night.” Winston ¶ 11.
Many others state that they have permanently moved to a different location after being ordered
out. Allen ¶ 9; Blasko ¶ 8; Chibanguza ¶ 8; Fluker ¶ 5; Self ¶ 9; Villalonga ¶ 9.
17.

Apart from these “clean-ups,” there have also been multiple instances of police of-

ficers ordering homeless individuals to move on or leave an area – without citing any claimed
violation, and without offering shelter. Individuals who are subjected to these orders have no practical choice but to comply. To take one example, Java Houston’s declaration and video, Exhibit
34, document an arbitrary order by a police officer to leave the area near Macy’s where she was
staying – arbitrary because the police cited no violation and she was not in fact blocking the sidewalk. She notes, “I complied with the order and moved, even though I had done nothing wrong.”
Houston ¶ 7. Rafael Villalonga’s experience provides a second example. As he was sitting on the
sidewalk alone in the Lot 16 area one evening in mid-March, a police officer drove up to him and
told him, “You can’t stay here, you have to leave now!” Villalonga ¶ 4. He, too, complied even
though the order was wrongful.
18.

One constant in these clean-up operations and police orders to move on or leave an

area is the fact that no one is offered shelter. Under Section VII.14.A of the Consent Decree, police
officers are not permitted to approach a homeless person who is not engaged in any violation unless
it is to offer shelter or other services. Yet police officers have ordered many homeless individuals
to move on and stay away from an area, without offering any shelter. When Java Houston was
arbitrarily ordered by police to move on, on two separate occasions, no shelter was offered. Houston ¶ 6. Further, the declarations document many instances of clean-ups with no offers of shelter
– even though a threat of arrest is explicit or implicit. E.g., Cauley ¶ 12; Self ¶ 6; Villalonga ¶ 4;
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Winston ¶ 11.
19.

Far from being isolated, these violations have been persistent over a considerable

period of time. The bulk of the violations Plaintiffs have documented so far have taken place since
March of 2018. But as the attached declarations show, there are documented instances of property
seizures as far back as mid-October, 2017. Allen ¶ 5 (“The police would pull up in squad cars …,
tell people to move and the city workers would take their possessions from the street and throw
them into the pick-up truck.”) Further, although Plaintiffs demanded that the City cease the violations during the time when the parties attempted to work things out through mediation, they have
continued through the present: the most recent property seizure documented in the attached declarations took place on May 17, 2018. The seizure of Willie Grant’s belongings on that date, recounted above, is strikingly similar to the property seizures Stephen Allen describes back in midOctober in the Lot 16 area. Grant ¶¶ 8-10.
20.

The City’s violations have affected many people. Plaintiffs’ counsel currently have

declarations from twenty-three class members. The number of instances of violations described in
these declarations far exceeds the number of declarants. Many declarants recount not only their
own experiences but also having personally seen City and police conduct that violates others’
rights under the Consent Decree. E.g., Bass¶¶ 3, 8, 9; Fisher ¶ 8; Haynes ¶¶ 9, 13, 14; Peery ¶¶ 1316; Rhodes ¶ 6; Richardson¶ 7. Moreover, many homeless persons are reluctant to be identified
or seen as challenging the police. As noted earlier, areas where homeless people previously stayed
are now cleared out, with individuals having gone to parts unknown because police have ordered
everyone to move on and stay away.
21.

Some of the declarants have been homeless for several years; others have been liv-

ing on the streets for no more than a few months. E.g. Allen ¶ 2 (since February 2018); Blasko ¶ 2
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(same); Donald ¶ 2 (past three and a half years). Regardless of how or when they became homeless, all face the same shortage of shelter – the number of homeless persons county-wide exceeds
the number of available beds – and the same lack of affordable housing.
22.

A number of homeless people have vulnerabilities going beyond those that are in-

herent in being forced to live on the streets. Physical and mental disability can lead to homelessness
for some people; and homelessness can cause or exacerbate these disabilities. Pottinger v. City of
Miami, 810 F. Supp. 1551, 1557, 1563 (S.D. Fla. 1992). As a result, homeless people are disproportionately likely to be disabled, sick and fragile. That is true of many of the declarants here:
Tabitha Bass, struck by a car the day before her arrest for obstructing the sidewalk, dead ten days
after being released from jail; Michael Cauley, a disabled army veteran, Cauley ¶ 2; Michael Donald, an army veteran/defense contractor severely injured in 2007 by an IED, leaving him with
traumatic brain injury, post-traumatic stress disorder, and a bad leg with metal rods, Donald ¶¶ 2,
3; Willie Grant, who became homeless and wheelchair-bound after losing his leg, and suffers
stress-triggered asthma which sent him to the hospital for three days following seizure and destruction of his property, Grant ¶¶ 2-4, 12; Ashley Self, a social security disability recipient who
cannot walk well, Self ¶ 2; Jeffrey Stanley, who suffers from a bladder disorder that keeps him in
diapers, Stanley ¶¶ 5, 7; and Wilbert Hill, who suffers from diabetes, a heart condition and acid
reflux. Hill ¶ 12.
23.

The property losses have had calamitous effects on Plaintiffs. The City has trashed

homeless people’s medicines, Florida ID cards, social security cards, birth certificates, phones,
clothes, shoes, blankets, jackets, toiletries, food, cash, eyeglasses, sleeping bags, a bike, e.g.,
Archer ¶ 6, Bass ¶ 4; Blasko ¶ 7; Cauley ¶ 10; Chibanguza ¶ 5; Donald ¶ 9; Fisher ¶ 10; Fluker
¶ 4; Haynes ¶ 14; Hill ¶ 12; King ¶ 10; Lane ¶ 9; Saluki ¶¶ 8, 13; Self ¶ 4; Stanley ¶ 7; Winston
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¶ 8 – the list of basic survival items people on the streets need, and which the City has seized, is
endless. Sometimes the description is especially basic: “I lost everything I owned.” E.g., Donald
¶ 9; Self ¶ 4. Even when the items aren’t somehow essential to survival, their loss is real – irreplaceable family photos, books, radios, head phones, board games, stuffed animals, an old iPad,
personal papers or journals. E.g,. Archer ¶ 6; Cauley ¶ 10; King ¶ 10; Lane ¶ 9; Winston ¶ 8. Those
who lost ID to the City’s seizures – some more than once – have enormous challenges in replacing
it. Ashley Self believes she suffered identity theft as a result. Declaration of Ashley Self, ¶ 5. Some
lost their clothes and bedding on a cold night. E.g., Rhodes ¶ 11. The stress of the loss (including
the loss of his asthma medicine) caused Willie Grant an asthma attack and sent him to the hospital
for three days, Grant ¶ 12, and sentenced Michael Donald to suffer from his migraines without the
benefit of his migraine medication Zomig. Donald ¶ 9. The City’s destruction of Jeffrey Stanley’s
property on a day when he was in the hospital for removal of a cyst made his recovery from the
procedure very difficult. Stanley ¶ 7.5
24.

The injuries suffered by those who have been subjected to arbitrary orders to move

on are of a different nature, but just as real. To be subjected to temporary or permanent banishment
from an area of a City, simply because you are homeless, is a grievous denial of the most basic
rights.
25.

The conduct by police and City employees described in the preceding paragraphs

5

The devastating health impacts of class members’ losses are magnified by the City’s concerted
efforts to shut down a number of private charitable food sharing programs. Haynes ¶ 16; Peery
¶ 12(b); Self ¶ 7; Villalonga ¶ 7. Police threats to individuals providing or receiving food in such
programs are unlawful, and violate the requirements in Section V of the Consent Decree that the
City “respect the rights of homeless people” and that it “prevent harassment of these persons,”
Section VI. See also Section I.4 (“the CITY is committed to ensuring that the legal and constitutional rights of all homeless persons be fully respected by all city policies, rules, regulations, practices, officials and personnel”). The City’s actions are unlawful, as there is no statute or ordinance
prohibiting food sharing.
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is utterly inconsistent with the solemn commitments the City made to “respect the rights of homeless people,” Section V.7, and to “protect the constitutional rights” of all class members, Section
VI.9. Strikingly, it is virtually identical to the conduct that Judge Atkins condemned in 1990 as
“innately offensive and repulsive,” and “especially horrid.” Order on Plaintiffs’ Second Application for Preliminary Injunction, April 26, 1990, at 1-2. That conduct was a pattern of police sweeps
in which City police and other employees systematically seized Plaintiffs’ belongings, “including
identification, medication, and clothing” as well as “other personal belongings, which are vital to
their survival,” piled them up, and then destroyed them. Id. at 2. In April 1990, he ordered the City
to cease such activities. Id. at 4. Instead, the City continued to engage in them, and a year later
Judge Atkins held the City in contempt. Order Finding City of Miami in Civil Contempt of Court’s
April 26, 1990 Order and Providing Further Injunctive Relief, March 18, 1991 (“1991 Contempt
Order”), at 23-24. He found that City police came to parks or other areas where homeless people
stayed and sounded loud alarms to rouse them. The police were accompanied by dump trucks and
front-end loaders. They ordered homeless people to leave immediately, giving them insufficient
time to gather their belongings, and then proceeded to pile up and destroy what people had not
been able to take with them. The property of anyone who was gone when the police and sanitation
workers arrived was destroyed, even if it had been left neatly organized in a way that made clear
it was not abandoned. Individuals who saw their property being destroyed, and who pleaded to be
able to retrieve it, were threatened with arrest instead. 1991 Contempt Order, at 6-9, 13. Referring
to a police officer’s testimony in court that the belongings “looked like junk,” Judge Atkins noted
that “particularly under these circumstances, value is in the eyes of the beholder, as one man’s
junk is another man’s treasure.” Id. at 14. He went on:
Any police officer or city worker assigned to the various areas where homeless persons
congregate should be well aware that homeless persons use shopping carts, plastic bags
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and cardboard boxes as means of transporting their possessions. Any asserted ignorance of
this fact insinuates a narrow-minded attitude that this court will not tolerate.
Id. He acknowledged, as do Plaintiffs today, the City’s “substantial interest in the effective cleaning and securing of its parks and other public areas.” Id. at 20. But that interest was outweighed
by “the more immediate harm to class members posed by the destruction of their personal belongings.” Id. Indeed, he found that “the public has at least an equally important interest in ensuring
that the less fortunate members of society are not deprived of their property rights under the Constitution. Moreover, the public has an interest in homeless persons’ being physically able to seek
employment,” which they could not do if leaving their possessions exposed them to the City’s
destructive policies. Id.
26.

The clean-ups systematically violate the property protections these commitments

are meant to ensure. In Section VI.9, the City promised to “prevent … the destruction of the[
Plaintiffs’] property.” This fundamental commitment is spelled out in Section VII.F.1: “The CITY
shall respect the personal property of all homeless people.” This commitment binds not only the
police but all City employees. Id. The commitment entails several specific constraints on City
conduct: One is that City departments must “follow their own internal procedures for taking custody of personal property.” Id. Apart from those procedures, the City may virtually never destroy
property that it knows belongs to a homeless person.6 Trashing someone’s belongings over their
anguished pleas is one example of such a violation; another is trashing someone’s belongings even

6

“In no event shall any city official or worker destroy any personal property known to belong to
a homeless person, or readily recognizable as property of a homeless person (i.e., bedding or clothing and other belongings organized or packaged together in a way indicating it has not been abandoned), except as permissible by law and in accordance with the department’s operating procedure,
or if the property is contaminated or otherwise poses a health hazard or obvious safety issue to
CITY workers or to members of the public. Notwithstanding any language in the Settlement
Agreement to the contrary, the CITY is not responsible for taking custody of mattresses.” Section
VII.F.1.
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though an individual identifies them as belonging to another homeless person who is temporarily
away from the site. Nor may the City treat as abandoned and then destroy homeless persons’ property, if it is recognizable as such, simply because it is left unattended. Again, seizing and destroying
property that a homeless person has left neatly organized and stacked, in a way that does not block
passage on the sidewalk, is a clear-cut violation.
27.

There are, as Section VII.F.1 of the Consent Decree makes clear, some exceptions

to the City’s duty. These involve any property that is contaminated or a health or obvious safety
hazard. None of these exceptions applies to the ID, medicine, and other belongings described in
the declarations. Indeed, there is no sign that the City makes the kind of individual inspections that
would be needed to invoke the exceptions.
28.

Another key commitment is that when an individual is arrested, the arresting officer

is required to “secure personal items such as identification, medicines and eyeglasses and other
small items identified by the arrestee, which are not large and bulky, in accordance with the police
department’s internal operating procedures.” Section VII.F.2.a. With respect to large and bulky
items, the police must ensure that they “are not abandoned at the point of arrest, but rather are
secured by an outreach worker and maintained in accordance with existing outreach procedures.”
Section VII.F.2.b. This requirement was blatantly violated in the arrests of Chetwyn Archer and
Tabitha Bass, set out below in ¶¶ 30-32 .
29.

In conjunction with and also separately from the “clean-ups,” the City has violated

the police protocol provisions of the Consent Decree. A police order to anyone – homeless or not
– to move on or clear out of an area is unlawful if the individual is lawfully present and not violating any statute or ordinance. The declarations document multiple such instances, which violate
the City’s obligation under the Consent Decree to “respect the rights of homeless people,” Section
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V.7, and to “protect the constitutional rights” of all class members, Section VI.9. Moreover, Section VII.14.A, an officer is not permitted to approach a homeless person not observed engaging in
any criminal conduct except to advise them of “shelter, services, or assistance which are then currently available.” In none of the instances documented in the declarations was there an offer of
shelter or other assistance. Moreover, even if somehow a police officer believed a homeless individual was violating one of the life sustaining conduct misdemeanors (LSCMs), but for some reason failed to say so, no warning or threat of arrest for such offenses is permissible unless shelter
(not just services) that is currently available is offered to the homeless person and he or she refuses
it. Section VII.10.C. Again, as the declarations make clear, City police have been ordering individuals to move on or clear out an area – both in conjunction with the clean-up operations and
separately from them, and with an implicit and well understood threat of arrest – without making
any offers of available shelter.
30.

The arrests of Tabitha Bass and Chetwyn Archer are documented in their Declara-

tions, arrest records, and the police body cams, all provided as Exhibits. They illustrate the City’s
numerous violations. Ms. Bass and Mr. Archer were asleep in the morning of March 27, 2018, on
a cracked sidewalk on NW Second Avenue, between 14th Terrace and 15th Street, that dead-ends
into an expressway abutment, making it unusable for pedestrian traffic:
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Archer ¶ 7. Furthermore, Bass and Archer were not obstructing the non-pedestrian sidewalk,
because their bedding, the white mattress above, was pushed against the fence parallel to the
sidewalk. Archer ¶ 7; Bass ¶ 5. Nevertheless, seconds after Officer H. Gonzalez arrived on the
scene he arrested Mr. Archer for obstructing the sidewalk:
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Archer ¶ 7. (Mr. Archer, who expressed great concern for Ms. Bass’s condition, was also arrested
for a misdemeanor drug paraphernalia offense (a crack pipe) after the officer asked him, “You’re
going to take it, right?”) The police confiscated and destroyed all his property. Id. Archer pleaded
with the police not to arrest Ms. Bass, hit by a car the day before, her face visibly injured:

Unheeding, Officer C. Gonzalez arrested Bass for obstructing the sidewalk. Bass ¶ 5.
31.

The arrest record for Ms. Bass states that they had a mattress on the sidewalk that

completely obstructed pedestrian passage. It did not. In any event, the Consent Decree requires the
office to first warn the individual in cases where there is a complete obstruction. Only if the warning is disregarded does the violation become an LSCM under Section VII.14.C.3.d. (This is consistent with City of Miami Code § 54-2 (cited in the arrest records), which makes clear that that
section is not violated – as to anyone – unless the individual “shall refuse to obey a request by a
law enforcement officer to move on; mere refusal to move on is not enough to support the offense
– there must be an actual blocking of free passage over, on or along said … sidewalk.”) No warning
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was given. The narrative in Ms. Bass’s arrest record virtually admits this. It states that she was
“given a warning in several occasions.” Whether or not such warnings were in fact given, nothing
in Section VII.14.C.3.d permits prior warnings to substitute for a contemporaneous warning. Finally, even if Ms. Bass were somehow considered to be partially obstructing the sidewalk, and
even if that were sufficient to constitute a violation of CMC 54-2, the officer did not offer shelter
as required under Section VII.14.C.3.d. Again, the body-cams show that no shelter was offered,
and the arrest record essentially admits this, claiming that “the defendant has been offered homeless placement by the Miami Homeless Assistance Program Staff (the Green Shirts) but refused
any assistance” (emphasis added). Past offers of shelter do not constitute “available shelter” under
Section VII.11. The narrative in the arrest record for Mr. Archer shows the same violation of the
Consent Decree, referring to past warnings and offers of shelter (“The Defendant has been given
several warnings in regard to blocking the sidewalk and has been offered shelter. However, the
defendant declined shelter and agreed that he would not block the sidewalk again.”)7
32.

Mr. Archer’s case was dismissed at his first appearance. Archer ¶ 7. For Ms. Bass’s

arrest was resolved with a withhold of adjudication and a suspended sentence, by which time the
City had confiscated and destroyed all her property. Id. Ms. Bass died ten days after her release
from jail.
33.

Finally, in many instances the City has systematically failed to comply with the

documentation requirements. If a police officer approaches a homeless person who is not committing any crime to offer shelter or other assistance, that encounter must be documented in a Field
Information Card (FIC). Section VII.14.A (either a new FIC or an update to a prior FIC if assistance was refused in the past 30 days). If the clean-ups are somehow intended to be assistance to

7

The arrest records are provided in Exhibits 25 and 26.
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the persons living in the area, then the police who supervise each clean-up should document the
encounter in FICs. Further, warnings or threats of arrest for committing an LSCM must be documented by an FIC. Section VII.14.C. To the knowledge of Plaintiffs’ counsel, however, there are
no FICs for the encounters described in the declarations.8
III.
34.

Conclusion and Prayer for Relief

Based on the City’s grievous misconduct and the devastating injuries Plaintiffs

have suffered as a result, Plaintiffs seek (1) enforcement of the amended consent decree, (2) compensatory damages, (3) attorney fees for filing this action and obtaining any relief, and (4) for this
Court to hold the City in contempt and impose a punitive fine.
35.

The preliminary showing Plaintiffs have made, and the evidence Plaintiffs will in-

troduce at any evidentiary hearing, establish that the City is systematically violating the Consent
Decree this Court entered in 1998, and the amendments to that consent decree to which the City
agreed in 2013. At a minimum, this Court must enforce the Consent Decree by ordering the City,
a party to it, to comply with each and every one of its provisions.
36.

Plaintiffs also seek compensatory damages for injuries they have sustained as a

result of the City’s wrongful and violative misconduct. These injuries include (1) the destruction
of their property, some fungible and some irreplaceable, (2) loss of time needed to replace identification, medication, and other property necessary to day-to-day living on the streets, (3) emotional
pain and suffering caused by the ordeal of having all one’s property destroyed, being wrongfully

8

Plaintiffs’ counsel have received the FICs for December 2017 and January 2018, pursuant to
Section VIII.15(f), which entitles Plaintiffs’ counsel to the FIC in six- month batches. The most
recent batch covers through January 2018. When Plaintiffs’ counsel first began receiving reports
from class members of widespread violations, they made a Public Records Request for the period
March 17 through April 12, 2018. Plaintiffs’ counsel do not currently have the FICs for February
1-March 16, 2018.
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arrested, or being otherwise harassed and disturbed from one’s peace and quiet, and (4) the violation of their First, Fourth, Fifth, Eighth, and Fourteenth Amendment rights.9
37.

Consistent with the Consent Decree and the laws and policies supporting the award

of attorney fees for lawyers who assist civil rights claimants to demonstrate violations of their
rights and obtain compensatory damages, this Court should award Plaintiffs their attorney fees and
costs based on the hours of time they have invested in securing this relief for Plaintiffs and their
reasonable hourly rates for these legal services.
38.

Lastly, this Court should hold the City in contempt and fine it for its blatant viola-

tions of the Consent Decree. The City promised its adherence to the consent decree when it settled
all of Plaintiffs claims against it in 1998. It reaffirmed this promise when it benefitted from the
modification of the settlement in 2013. The City has intentionally broken these promises by its
recent concerted actions. Finding the City in contempt is necessary to vindicate this Court’s authority and to deter the City from any future violations.
Wherefore, Plaintiffs request that this Court (1) order the City to abide by each and every
provision of the Consent Decree, including ceasing its harassing conduct described herein, which
continues to this day; (2) direct that Plaintiffs be compensated for their injuries resulting from the
City’s recent violations of the Consent Decree; (3) award Plaintiffs their reasonable attorneys’ fees
and costs; (4) hold the City in contempt and fine it for violating the Consent Decree and to deter
any future violations; and (5) provide any and all other relief that this Court deems just and proper.

9

If the Court awards damages, Plaintiffs intend to propose damages appropriate to the class action
status of this suit and the challenges in individual proof that Plaintiffs face because of their homelessness and the City’s actions in proving exact losses. A pool of liquidated damages distributed
among injured class members, with any residue devoted to homelessness-related services for all
class members, would be a suitable approach.
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CERTIFICATE OF CONFERRAL
Pursuant to Local Rule 7.1(a)(3), I hereby certify that I conferred with counsel for Defendant in a good faith effort to resolve by agreement the issues raised in this motion, and have been
unable to do so. Specifically, Plaintiffs invoked Section XX of the Consent Decree, and contacted
the City about a required mediation. After two mediation sessions, the City declared an impasse.
Respectfully submitted,
Benjamin S. Waxman, Esq.
Florida Bar No. 403237
Black, Srebnick, Kornspan & Stumpf, P.A.
201 S. Biscayne Blvd., Suite 1300
Miami, FL 33131
(305) 371-6421
benji@benjaminwaxmanlaw.com

Valerie Jonas, Esq.
Florida Bar No. 616079
Weitzner and Jonas
1444 Biscayne Blvd Ste 207
Miami, FL 33132-1430
Tel: 786-254-7930
Fax: 305-358-0910
valeriejonas77@gmail.com

Stephen J. Schnably, Esq.
Admitted Pro Hac Vice
Miami ACLU Cooperating Attorney
University of Miami School of Law
1311 Miller Drive
Coral Gables, FL 33146
Tel: 305-284-4817
Fax: 305-284-6619
schnably@law.miami.edu

Arthur J. Rosenberg, Esq.
Florida Bar No. 967580
601 NE 56th St
Miami, FL 33137-2317
Tel: 786-269-6749
tacajr@bellsouth.net

Dante P. Trevisani
Florida Bar No. 72912
Ray Taseff
Florida Bar No. 352500
Florida Justice Institute
100 SE 2nd St, Suite 3750
Miami, FL 33131-2115
Tel: 305-358-2081
Fax: 305-358-0910
dtrevisani@floridajusticeinstitute.org
rtaseff@floridajusticeinstitute.org
BY:
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 30th day of May, 2018, I electronically filed the foregoing document with the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being served this day on all counsel of record or pro se parties identified on the attached
Service List in the manner specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized manner for those counsel or parties who are not
authorized to receive electronically Notices of Electronic Filing.
BY:

/s/ Benjamin S. Waxman
BENJAMIN S. WAXMAN

SERVICE LIST
George K. Wysong
Senior Assistant City Attorney
444 SW 2nd Avenue, Suite 945
Miami, FL 33130-1910
Tel.: (305) 416-1800
Fax: (305) 416-1801
gkwysong@miamigov.com

Victoria Méndez
City Attorney
444 SW 2nd Avenue, Suite 945
Miami, FL 33130-1910
Tel.: (305) 416-1800
Fax: (305) 416-1801
John A. Greco
Deputy City Attorney
444 SW 2nd Avenue, Suite 945
Miami, FL 33130-1910
Tel.: (305) 416-1800
Fax: (305) 416-1801
jgreco@miamigov.com

Douglas A. Harrison
Assistant City Attorney
444 SW 2nd Avenue, Suite 945
Miami, FL 33130-1910
Tel.: (305) 416-1800
Fax: (305) 416-1801
daharrison@miamigov.com

J.C. Perez
Assistant City Attorney
444 SW 2nd Avenue, Suite 945
Miami, FL 33130-1910
Tel.: (305) 416-1800
Fax: (305) 416-1801
jcperez@miamigov.com
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Plaintiffs’ Motion to Enforce--Violations Map
Declaration of Stephen Allen, 4/19/18
Declaration of Chetwyn Archer, 4/13/18
Declaration of Tabitha Bass, 4/13/18
Declaration of Michael Blasko, 4/17/18
Declaration of Wilbur Cauley, 5/14/18
Declaration of Guthrie Chibangza, 4/20/18
Declaration of Michael Donald, 4/18/18
Declaration of Eddie Fisher, 5/26/18
Declaration of Terry Fluker, 4/13/18
Declaration of Willie Grant, 5/23/18
Declaration of Ellis Haynes, 4/16/18
Declaration of Wilbert Hill, 5/21/18
Declaration of Java Houston, 4/19/18
Declaration of Markell King, 5/14/18
Declaration of Robert Lane, 4/30/18
Declaration of David Peery, 4/20/18
Declaration of Robert Rhodes, 4/13/18
Declaration of Willie Richardson, 4/13/18
Declaration of Malik Saluki, 5/14/18
Declaration of Ashley Self, 4/20/18
Declaration of Jeffrey Stanley, 5/24/18
Declaration of Rafael Villalonga, 4/13/18
Declaration of Carl Winston, 4/30/18
Arrest Records-Chetwyn Archer
Arrest Record-Tabitha Bass/Obstructing Sidewalk
Photo taken by David Peery of City operation, 4/17/18 (9:07 AM)
Photo taken by David Peery of City operation, 4/17/18 (9:45 AM)
Photo taken by David Peery of City operation, 4/17/18 (9:46 AM)
Photo taken by David Peery of City operation, 4/17/18 (9:46 AM)
Photo taken by David Peery of City operation, 4/17/18 (9:46 AM)
Photo taken by David Peery of City operation, 4/17/18 (9:47 AM)
Video taken by Java Houston, 4/12/18 (to be filed separately pursuant to Local Rule 5.3)
Video taken by David Peery of City operation, 4/17/18 (to be filed separately pursuant to
Local Rule 5.3)
Body Cam of Chetwyn Archer/Tabitha Bass Arrests, 3/27/18 (12:42 PM) (to be filed separately pursuant to Local Rule 5.3)
Body Cam of Chetwyn Archer/Tabitha Bass Arrests, 3/27/18 (12:45 PM) (to be filed separately pursuant to Local Rule 5.3)
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Exhibit 1-Plaintiffs' Motion to EnforceViolations Map
Violation Locations (General area;
not exact addresses)
Brightline MiamiCentral
Station
FedEx Ship Center, SW 2d
Street
Commonwealth Bldg near
Robert's Garage
Overtown / NW 1st Ave & NW
12th St
Parking Lot #16
Macy's, 22 E Flagler St
Metromover Repair Facility, 95
SW 1st Ave
Coconut Grove, Peacock Park
NW 2nd Ave & NW 2d Street,
near Gov't Center

For convenience, this map
shows the general areas of the
locations referenced in the
Motion to Enforce or the
Declarations attached as
Exhibits.
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Exhibit 1-Plaintiffs' Motion to EnforceViolations Map (Downtown/Overtown)
Violation Locations (General area;
not exact addresses)
Brightline MiamiCentral
Station
FedEx Ship Center, SW 2d
Street
Commonwealth Bldg near
Robert's Garage
Overtown / NW 1st Ave & NW
12th St
Parking Lot #16
Macy's, 22 E Flagler St
Metromover Repair Facility, 95
SW 1st Ave
Coconut Grove, Peacock Park
NW 2nd Ave & NW 2d Street,
near Gov't Center

For convenience, this map
shows the general areas of the
locations referenced in the
Motion to Enforce or the
Declarations attached as
Exhibits.
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Exhibit

UNITED STATES DISTRICT COTIRT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.: 88-2406-CIV-MORENO

MICHAEL POTTINGER, PtrTER
CARTER, BERRY YOUNG, DAVID
PEERY, AND CAROLE PATMAN,
Plaintiffs,

CITY OF MIAMI,
Defendant.

I

DECLARATION OF MICHAEL DONALD

1.

My name is Michael Donald. I am over the age of

2.

I am currently homeless and have lived on the streets of tl're City of Miarni for

18.

about the past 3 and halfyears.

3.

I am a veteran of the United

States

Army. From

1985

to 1988 I was an Army

Ranger. From 2002 to 2007 I worked for a defense contractor performing security selvices in

Iraq. In

2007

,l was hit with an improvised explosive

device (IED), and I was severely injured. I

suffered a traumatic brain injury and have been diagnosed with PTSD. I have a metal rod in my

leg. I have not worked since 2007.

4.

Up until recently, most days I stayed and slept on the sidewalk on SW 2''d Street

by the Miami River, outside of the parking lot called Lot 16. There used to be many homeless
people who slept there. This area is up the street from The
Customers have starled using

5.

Whari which is on the river.

Lot 16 to park when they visited The Wharf.

Beginning in roughly January of 2018, the City starled power-washing the

sidewalks two or three times per week in that area where homeless people slept and kept their

262

Case 1:88-cv-02406-FAM Document 568-1 Entered on FLSD Docket 05/30/2018 Page 21 of
82

property. Every morning when they did the power-washing, police officers would show up at
around 5 or 6 a.m., get on their loudspeakers, and tell evelyone that they had to take their stuff
and leave. Most days,

I would pack up my tent and other belongings and go around the corner to

wait for the power-washing to finish. At some point after the police made the announcernent,
city workers would come by and power-wash the sidewalks. If there \\'ere any personal
belongings left on the sidewalk, the workers would take thern and throw ther-n away.

All of the

properly obviously belonged to someone. It was not abandoned. I was never personally offered
shelter during any of this.

6.

The only streets that were power-washed were the ones where homeless people

were staying. They didn't wash any other streets.

7.

Most of the homeless people I knew in tl-rat area, includirrg me. became very

afraid to be there, because we were afraid of losing everything we had.

8.

Attached to this declaration is a picture I took of city ernployees telling homeless

people to leave. The picture is from January 201 8 and is taken from the 2"d street bridge. It
shows police officers telling homeless people that they had to leave and take their

stuff. If they

left stuff behind, or if there were other belongings on the sidewalk, the workers would put it in
the back of the white pickup truck.

9.

One day, some time in early to mid January of 201 8,

I was not there on one of the

power-washing days, but I had left my stuff there. When I returned, all of my stuff was gone. I
heard that there had been a power-washing.

I lost everything I owned, including a tent, clothing,

medications, and other personal items. A picture of my tent is attached to this declaration. I

took the picture in January of 2018. It shows

2nd street

facing east, away from the river. The

medications I lost included Zomig nasal spray, which I take for migraines, and r.,,'hich cost $75
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each. It was very difficult for me to be wit}rout that medication.

I declare under penalty of perjury that the foregoing is true and correct. I understand that
a false statement in this Declaration

will subject me to penalties for perjury.

Executed on
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OBTS NUMBER

ARMED FORCES

BWC

1314036582

NO

YES
FELONY

IDS NO.

AGENCY CODE

2616791

001

X MISD

DV

MOVES

CIV INF

JAIL NO.

PMHD

COURT CASE NO.

FUGITIVE WARRANT:

In State

Out State

180133561

UNK

M18008595

TRAFFIC

WARRANT

1803270023634

JUV

MUNICIPAL P.D. DEF. ID NO.

MDPD RECORDS AND ID NO.

STUDENT ID NO.

0540184

DEFENDANT'S NAME (LAST, FIRST, MIDDLE)

GANG RELATED

FRAUD RELATED

NO

NO

ALIAS and / or STREET NAME

SIGNAL:

ARCHER, CHETWYN EVERARD
DOB (MM/DD/YYYY)

AGE

RACE

SEX

HISPANIC:

04/03/1960

56

B

M

ETHNICITY:

NO
AFR

HEIGHT WEIGHT HAIR COLOR

HAIR LENGTH HAIR STYLE EYES

GLASSES

FACIAL HAIR TEETH

5'06

SHT

NO

UNS

150

BLK

AFR

BRO

SCARS, TATTOOS, UNIQUE PHYSICAL FEATURES (Location, Type, Description)

NOR

PLACE OF BIRTH (City, State/Country)

TATTOO: NONSPECIFIC HEAD,ARROW

BRONKS NY US

LOCAL ADDRESS

PHONE

CITIZENSHIP

US
PERMANENT ADDRESS (Street, Apt. Number)

(City)

(State) (Country) (Zip)

407 NW 59TH TER

MIAMI

FL

SCHOOL OR BUSINESS ADDRESS (Street, Apt. Number)

(City)

(State) (Country) (Zip)

US

PHONE

OCCUPATION

33127

CARPENTER
PHONE

ADDRESS SOURCE

DL
DRIVER'S LICENSE NUMBER/STATE

SOCIAL SECURITY NO.

WEAPON SEIZED

FL-A626105601230

XXX-XX-XXXX

NO

Defendant/CONCEALED WEAPON
PERMIT

INDICATION OF:
Alcohol Infuence: N
Drug Infuence:
U

NONE

ARREST DATE

ARREST TIME

ARREST LOCATION

GRID

03/27/2018

08:48

NW 2ND AVE & NW 14TH TER MIAMI, FL 33136

1169

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

JUV Relation
only

Name

Street

CHARGES

Zip

CHARGE CNTS
AS:

1. L/0-OBSTRUCTION OF FREE PASSAGE/SIDEWALK/MIAMI

ORD

FL STATUTE NUMBER

1

VIOL OF SECT.

54-2(C)

CODE
OF

UCR

Phone

Contacted?

DV

WARRANT TYPE OR
TRAFFIC CITATION

COMPLAINT/ARREST AFFIDAVIT - COURT COPY

SPECIAL
OPERATION:

POLICE CASE NO.

COMPLAINT/ARREST AFFIDAVIT

001 95000060 N

2.
3.
4.
The undersigned certifies and swears that he/she has just and reasonable grounds to believe, and does believe that the above named Defendant committed the following violation of law:
On the 27 day of

MARCH, 2018, at 08:45 at NW 2ND AVE & NW 14TH TER. MIAMI, FL, 33136
I OBSERVED THE DEFENDANT AT THE LOCATION SLEEPING ON A MATTRESS ON THE SIDEWALK. THE MATTRESS THE DEFENANT WAS
SLEEPING ON WAS BLOCKING THE ENTIRE SIDEWALK PREVENTING PEDESTRIANS TO USE THE SIDEWALK. THE DEFENDANT HAS BEEN
GIVEN SEVERAL WARNINGS IN REGARD TO BLOCKING THE SIDEWALK AND HAS BEEN OFFERED SHELTER. HOWEVER, THE DEFENDANT
DECLINED SHELTER AND AGREED THAT HE WOULD NOT BLOCK THE SIDEWALK AGAIN.
DEFENDANT ARRESTED AND TRANSPORTED TO... [Continued on Next Page]

HOLD FOR OTHER AGENCY VERIFIED BY

HOLD FOR BOND HEARING. DO NOT BOND
OUT (Officer Must Appear at Bond Hearing).

I SWEAR THAT THE ABOVE STATEMENT IS TRUE AND
CORRECT.

SWORN TO AND SUBSCRIBED BEFORE ME, THE
UNDERSIGNED AUTHORITY THIS 27 DAY OF

MARCH, 2018

I Understand that should I willfully fail to appear before the
court as required by this notice to appear that I may be held in contempt of
court and a warrant for my arrest shall be issued. Furthermore, I agree that
notice concerning the time, date and place of all court hearings should be
sent to the above address. I agree that it is my responsibility to notify Clerk
of the Court (Juveniles notify Juvenile Division) anytime that my address
changes.
You need not appear in court, but must comply with the
instructions on the reverse side hereof.

GONZALEZ, H: Court ID: 001-41285 MPD
WILSON, J: Court ID: 001-40904 MPD
20181587487
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COMPLAINT/ARREST AFFIDAVIT
CONTINUATION

OBTS NUMBER

1314036582
JAIL NO.

COURT CASE NO.

180133561

M18008595
FELONY

X MISD

WARRANT

TRAFFIC

1803270023634

DV

MOVES

CIV INF

JAIL NO.

PMHD

COURT CASE NO.

FUGITIVE WARRANT:

In State

Out State

180133561

UNK

M18008595

JUV

DEFENDANT'S NAME (LAST, FIRST, MIDDLE)

DOB (MM/DD/YYYY)

ARCHER, CHETWYN EVERARD

04/03/1960

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

CHARGES

CHARGE CNTS FL STATUTE NUMBER
AS:

5.
6.
7.
8.

VIOL OF SECT.

CODE
OF

UCR

DV

WARRANT TYPE OR
TRAFFIC CITATION

COMPLAINT/ARREST AFFIDAVIT CONT.

SPECIAL
OPERATION:

POLICE CASE NO.

TGK WITHOUT FURTHER INCIDENT.
OFFICERS USING BODY-WORN CAMERA:
GONZALEZ, C: Court ID: 001-41229
GONZALEZ, H: Court ID: 001-41285

HOLD FOR OTHER AGENCY VERIFIED BY

HOLD FOR BOND HEARING. DO NOT BOND
OUT (Officer Must Appear at Bond Hearing).

I SWEAR THAT THE ABOVE STATEMENT IS TRUE AND
CORRECT.

SWORN TO AND SUBSCRIBED BEFORE ME, THE
UNDERSIGNED AUTHORITY THIS 27 DAY OF

MARCH, 2018

I Understand that should I willfully fail to appear before the
court as required by this notice to appear that I may be held in contempt of court and a warrant
for my arrest shall be issued. Furthermore, I agree that notice concerning the time, date
and place of all court hearings should be sent to the above address. I agree that it is my
responsibility to notify Clerk of the Court (Juveniles notify Juvenile Division) anytime that my
address changes.
You need not appear in court, but must comply with the
instructions on the reverse side hereof.

GONZALEZ, H: Court ID: 001-41285
WILSON, J: Court ID: 001-40904
20181587487
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OBTS NUMBER

ARMED FORCES

BWC

1314036582

NO

YES
FELONY

IDS NO.

AGENCY CODE

2616791

001

X MISD

DV

MOVES

CIV INF

JAIL NO.

PMHD

COURT CASE NO.

FUGITIVE WARRANT:

In State

Out State

180133561

UNK

M18008594

TRAFFIC

WARRANT

1803270023641

JUV

MUNICIPAL P.D. DEF. ID NO.

MDPD RECORDS AND ID NO.

STUDENT ID NO.

0540184

DEFENDANT'S NAME (LAST, FIRST, MIDDLE)

GANG RELATED

FRAUD RELATED

NO

NO

ALIAS and / or STREET NAME

SIGNAL:

ARCHER, CHETWYN EVERARD
DOB (MM/DD/YYYY)

AGE

RACE

SEX

HISPANIC:

04/03/1960

56

B

M

ETHNICITY:

NO
AFR

HEIGHT WEIGHT HAIR COLOR

HAIR LENGTH HAIR STYLE EYES

GLASSES

FACIAL HAIR TEETH

5'06

SHT

NO

UNS

150

BLK

AFR

BRO

SCARS, TATTOOS, UNIQUE PHYSICAL FEATURES (Location, Type, Description)

NOR

PLACE OF BIRTH (City, State/Country)

TATTOO: NONSPECIFIC HEAD,ARROW

BRONKS NY US

LOCAL ADDRESS

PHONE

CITIZENSHIP

US
PERMANENT ADDRESS (Street, Apt. Number)

(City)

(State) (Country) (Zip)

HOMELESS

MIAMI

FL

SCHOOL OR BUSINESS ADDRESS (Street, Apt. Number)

(City)

(State) (Country) (Zip)

PHONE

OCCUPATION

US

CARPENTER
PHONE

ADDRESS SOURCE

DL
DRIVER'S LICENSE NUMBER/STATE

SOCIAL SECURITY NO.

WEAPON SEIZED

FL-A626105601230

XXX-XX-XXXX

NO

Defendant/CONCEALED WEAPON
PERMIT

INDICATION OF:
Alcohol Infuence: N
Drug Infuence:
U

NONE

ARREST DATE

ARREST TIME

ARREST LOCATION

GRID

03/27/2018

08:48

NW 2ND AVE & NW 14TH TER MIAMI, FL 33136

1169

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

JUV Relation
only

Name

Street

CHARGES

Zip

CHARGE CNTS
AS:

1. M/1-DRUG PARAPHERNALIA/POSSESSION W/INTENT TO USE

F.S.

FL STATUTE NUMBER

1

893.147(1)

VIOL OF SECT.

CODE
OF

UCR

Phone

Contacted?

DV

WARRANT TYPE OR
TRAFFIC CITATION

COMPLAINT/ARREST AFFIDAVIT - COURT COPY

SPECIAL
OPERATION:

POLICE CASE NO.

COMPLAINT/ARREST AFFIDAVIT

0011350B N

2.
3.
4.
The undersigned certifies and swears that he/she has just and reasonable grounds to believe, and does believe that the above named Defendant committed the following violation of law:
On the 27 day of

MARCH, 2018, at 08:45 at NW 2ND AVE & NW 14TH TER. MIAMI, FL, 33136
THE DEFENDANT WAS ARRESTED REFERENCE CITY OF MIAMI POLICE CASE NUMBER 180327-0023634. A SEARCH INCIDENT TO ARREST OF
THE DEFENDANT'S BELONGINGS BY OFC. C. GONZALEZ IBM 41229 REVEALED A CLEAR, CYLINDER GLASS PIPE WITH A BURNT TIP
CONTAINING PIECES OF BRILLO PAD ON ONE END, CONSISTENT WITH THE USE OF CRACK COCAINE. I SHOWED THE DEFENDANT THE
ALLEGED CRACK PIPE AND HE IMMEDIATELY SAID THAT THE CRACK PIPE BELONGED TO HIM. DEFENDANT ARRESTED AND TRANSPORTED
TO TGK WITHOUT FURTHER INCIDENT.
THE DRUG PARAPHERNALIA WAS TURNED IN TO THE... [Continued on Next Page]

HOLD FOR OTHER AGENCY VERIFIED BY

HOLD FOR BOND HEARING. DO NOT BOND
OUT (Officer Must Appear at Bond Hearing).

I SWEAR THAT THE ABOVE STATEMENT IS TRUE AND
CORRECT.

SWORN TO AND SUBSCRIBED BEFORE ME, THE
UNDERSIGNED AUTHORITY THIS 27 DAY OF

MARCH, 2018

I Understand that should I willfully fail to appear before the
court as required by this notice to appear that I may be held in contempt of
court and a warrant for my arrest shall be issued. Furthermore, I agree that
notice concerning the time, date and place of all court hearings should be
sent to the above address. I agree that it is my responsibility to notify Clerk
of the Court (Juveniles notify Juvenile Division) anytime that my address
changes.
You need not appear in court, but must comply with the
instructions on the reverse side hereof.

GONZALEZ, H: Court ID: 001-41285 MPD
WILSON, J: Court ID: 001-40904 MPD
20181587496
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COMPLAINT/ARREST AFFIDAVIT
CONTINUATION

OBTS NUMBER

1314036582
JAIL NO.

COURT CASE NO.

180133561

M18008594
FELONY

X MISD

WARRANT

TRAFFIC

1803270023641

DV

MOVES

CIV INF

JAIL NO.

PMHD

COURT CASE NO.

FUGITIVE WARRANT:

In State

Out State

180133561

UNK

M18008594

JUV

DEFENDANT'S NAME (LAST, FIRST, MIDDLE)

DOB (MM/DD/YYYY)

ARCHER, CHETWYN EVERARD

04/03/1960

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

CO-DEFENDANT NAME

DOB

IN CUSTODY
AT LARGE

FELONY
DV

JUVENILE
MISDEMEANOR

CHARGES

CHARGE CNTS FL STATUTE NUMBER
AS:

5.
6.
7.
8.

VIOL OF SECT.

CODE
OF

UCR

DV

WARRANT TYPE OR
TRAFFIC CITATION

COMPLAINT/ARREST AFFIDAVIT CONT.

SPECIAL
OPERATION:

POLICE CASE NO.

PROPERTY DEPARTMENT AS EVIDENCE.
OFFICERS USING BODY-WORN CAMERA:
GONZALEZ, C: Court ID: 001-41229
GONZALEZ, H: Court ID: 001-41285

HOLD FOR OTHER AGENCY VERIFIED BY

HOLD FOR BOND HEARING. DO NOT BOND
OUT (Officer Must Appear at Bond Hearing).

I SWEAR THAT THE ABOVE STATEMENT IS TRUE AND
CORRECT.

SWORN TO AND SUBSCRIBED BEFORE ME, THE
UNDERSIGNED AUTHORITY THIS 27 DAY OF

MARCH, 2018

I Understand that should I willfully fail to appear before the
court as required by this notice to appear that I may be held in contempt of court and a warrant
for my arrest shall be issued. Furthermore, I agree that notice concerning the time, date
and place of all court hearings should be sent to the above address. I agree that it is my
responsibility to notify Clerk of the Court (Juveniles notify Juvenile Division) anytime that my
address changes.
You need not appear in court, but must comply with the
instructions on the reverse side hereof.

GONZALEZ, H: Court ID: 001-41285
WILSON, J: Court ID: 001-40904
20181587496
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CASE INFORMATION
Court Case No.: M18008593 State Case No.: 132018MO0085930001XX
Name: BASS, TABITHA

Date of Birth: 02/21/1980

Date Filed: 03/28/2018

Date Closed: 03/28/2018

Warrant Type:

Hearing Date:

Hearing Time:

Hearing Type:

Court Room: REGJB - JUSTICE BUILDING, ROOM No.: 4-10
Address: 1351 N.W. 12 ST
Previous Case:

Next Case:

Judge: SERAPHIN, FRED

Defense Attorney: PUBLIC DEFENDER APPOINTMENT, ASSIGN

Bfile Section: M003

File Location: FILE ROOM

Box Number:

CHARGES
Seq No. Charge
1

Charge Type

Disposition

OBSTRUCT/FREE PASS MUNICIPAL ORDINANCE WH ADJ-SUSP ENT SENT

ADDITIONAL INFORMATION
Probation Start Date: Probation End Date:
Probation Length:

Probation Type:

Defendant in Jail: N

Defendant Release to: CTS,

Bond Amount: $0.00

Bond Status:

Bond Type:

Bond Issue Date:

DOCKETS:
Seq. No. Date

Book/Page Docket

11

03/30/2018

DEFN ZIP CODE CHANGED BY FINALIST PURSUANT TO CLERK

8

03/28/2018

AFFIDAVIT FOR INDIGENT STATUS - INDIGENT

2

03/28/2018

FIRST APPEARANCE/JAIL ARRAIGNMENT - A.M.

1

03/28/2018

CLOSING JUDGE FRANCIS, MARY JO
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1

2

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

3

CASE NUMBER 88-2406-CV-MORENO

1

4

MICHAEL POTTINGER, et al.,

5
6
7

Courtroom 13-3

Plaintiffs,

Miami, Florida

vs.
CITY OF MIAMI,

September 26, 2018

8
9
10
11
12
13
14
15
16
17
18
19

Defendant.
__________________________________________________________________
EVIDENTIARY HEARING
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1

Q.

Were there any notices put out telling you that there's

2

going to be cleaning of the sidewalks?

3

A.

There was one notice on March 29th.

4

Q.

Was it in English or Spanish?

5

A.

It was in English.

6

Q.

Do you read English?

7

A.

Yes.

8

Q.

Did you know that, therefore, there was going to be a

9

cleaning on the sidewalk?

10

A.

Yeah, but the only sign -- that March 29th sign that I'm

11

talking about was on Southwest 2nd Street after I left, so I

12

ignored it.

13

THE COURT:

14

MR. HARRISON:

15

THE COURT:

16

Thank you.

Nothing further, Your Honor.

Have a good day.

(The witness was excused.)

17

THE COURT:

18

MR. TASEFF:

19

THE COURT:

20

Okay.

Next witness.

Who's next?

Michael Donald.
Give me a number, please.

They're not in

alphabetical order, so you have to give me a number.

21

MR. GAMEZ:

Your Honor, he is number 52 on their list.

22

THE COURT:

Thank you.

23

You're Michael Donald, sir?

24

THE WITNESS:

25

THE COURT:

Yes, sir.
Raise your right hand, please, sir.
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1

MICHAEL DONALD, PLAINTIFFS' WITNESS, SWORN.

2

THE WITNESS:

3

THE COURT:

4

Yes, sir.
Have a seat there.

Thank you, sir.

Tell

me your name, please, sir.

5

THE WITNESS:

6

THE COURT:

7

Michael Donald.
All right.

Go ahead.

DIRECT EXAMINATION

8

BY MR. TASEFF:

9

Q.

Mr. Donald, where do you live presently?

10

A.

I currently live in Missouri.

11

Q.

And do you have a family?

12

A.

Yes.

13

Q.

How long have you lived in Missouri now?

14

A.

Well, I went back to Missouri this spring.

15

grew up.

16

Q.

Are you a veteran of the United States military?

17

A.

Yes, sir, I am.

18

Q.

Tell us about that.

19

A.

From 1985 to 1988 I was an Army Ranger, 1989 I was in the

20

Special Forces Reserves.

21

Q.

Did you serve after that in the war in Iraq?

22

A.

As a GS-12 equivalent Department of Defense contractor from

23

2002 to 2007, both in Qatar, Kuwait, and immediately -- in 2003

24

to 2007 in Iraq.

25

Q.

Did you see combat action?
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1

A.

I was a high threat security person, and yes.

2

Q.

Were you injured?

3

A.

Yes, I was blown up in January of 2007.

4

Q.

When did you return to the United States?

5

A.

I was med-evac'd to Germany and then within two weeks, I was

6

returned to America.

7

Q.

8

became homeless and living in the streets of Miami?

9

A.

Yes, I did.

10

Q.

Were you living on the streets of Miami earlier this year,

11

2018?

12

A.

Yes, sir.

13

Q.

Where were you living at that time, in January of 2018?

14

A.

On the sidewalk on 2nd Street.

15

Q.

Now, how is it that you came to become homeless?

16

A.

I had a Dominican wife and she had cervical cancer and

17

chemotherapy and I took out a series of those payday loans which

18

were extremely high interest and I dug myself such a deep hole

19

in debt that was the only real way I could try to pay off those

20

loans and get out of debt.

21

Q.

And did you go through a period of financial hardship?

22

A.

100 percent.

23

Q.

Have you recovered from that somewhat?

24

A.

Yes, I have.

25

Q.

And who do you live in Missouri with at this time?

Did you go through a period in your life after that when you
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1

A.

2

order to preserve the 20 acres that I had there, we somewhat

3

reconciled and now I live in the house that I used to own.

4

Q.

5

year, 2018, tell us exactly where you were sleeping on the

6

streets of Miami.

7

A.

8

2nd Street.

9

Q.

Southwest 2nd Street?

10

A.

Southwest 2nd Street.

11

Q.

Where exactly would you stay on the sidewalk at that

12

location?

13

A.

14

anyone could pass by should they need to.

15

Q.

16

the sidewalk.

17

that?

18

A.

19

comfortable.

20

Q.

Did you have personal property with you at that time?

21

A.

Yes, I did.

22

Q.

What did you have?

23

A.

Oh, just all my belongings.

24

spray that was a little over a thousand dollars from Walgreens.

25

Well, from a previous divorce, I had lost that house and in

Now, getting back to where you were in January, earlier this

On the lower section of the sidewalk towards The Wharf on

Not blocking the sidewalk, but just right on the edge so

Describe to His Honor how it is you actually would sleep on
What would you put down?

How did you actually do

You get yourself a piece of cardboard.

THE COURT:

I also had some Zomig nasal

Say that again.
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1

THE WITNESS:

I had some Zomig nasal spray that was for

2

migraine headaches --

3

THE COURT:

4

THE WITNESS:

5

possessions.

6

BY MR. TASEFF:

7

Q.

8

assemble them?

9

A.

Okay.
-- as well as just books and personal

Where would you actually keep those items?

How would you

What would you put them in?

Well, I had a tent for a little bit and then they would just

10

be placed nicely and neatly and packed up along the edge of the

11

fence line in the daytime.

12

Q.

13

what had happened to you during your term in the Armed Services?

14

A.

That's correct.

15

Q.

What do you suffer from?

16

A.

I had a traumatic -- when I was blown up, I had a traumatic

17

brain injury and that left me with some headaches.

18

Q.

19

this year, while sleeping on a sidewalk in the City of Miami at

20

the Southwest 2nd Street location that you just described, did

21

there come a time when the police presence in the area

22

increased?

23

A.

Absolutely.

24

Q.

Describe to His Honor what it is you saw and experienced.

25

A.

About 5:00 or 6:00 in the morning, they would come by on

You suffer from headaches, severe headaches, as a result of

Now, earlier this year, in 2018, approximately February of

There was clearly a push to --
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1

loudspeakers with their -- with, you know, the top lights on the

2

police vehicle, as well as, you know, shining a spotlight,

3

telling everyone they need to wake up and move on.

4

Q.

What was that like?

5

A.

Well, it certainly wasn't what I was expecting and it was

6

somewhat disconcerting.

7

to have something like that happen.

8

Q.

What would the police do or say when this would happen?

9

A.

They wanted everyone to get up and move because that's when

Tell us what that experience was like.

No one seemed to be violating the law

10

they were going to do their -- basically their homeless sweep, I

11

would call it, and begin their power washing, the two-week power

12

washing, and take people's stuff and scour the sidewalks.

13

Q.

How often or with what regularity would the police do this?

14

A.

It seems like twice a week they were doing the scouring,

15

just that area.

16

the purpose to run everyone off, did a good job.

17

Q.

18

what would you do?

19

A.

20

speak with them.

21

Q.

Where would you go?

22

A.

I used to go to McDonald's and have a burrito in the

23

morning.

24

Q.

What would other people do?

25

A.

They all scattered, they all drug [sic] their things around

The sidewalks were very clean, but it did have

Now, when they would show up in the way that you described,

I'm definitely not going to tangle with the police or even
I immediately got up and left.
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1

the corner.

2

THE COURT:

Well, why isn't it speculation?

3

see what the other people did?

4

THE WITNESS:

Some people just drug their things around

5

the corner and waited the police out until they left.

6

people scattered.

7

THE COURT:

8

BY MR. TASEFF:

9

Q.

Could you

Some

Next question.

How many other people in that area, approximately, were

10

there at the time when these things would happen?

11

A.

12

Street area, there probably were 35, just in the 2nd Street area

13

but, I mean, there are dozens and dozens more all around the

14

area.

15

Q.

16

that was left behind?

17

You know, they're scattered everywhere, but just in the 2nd

What would happen to the property of people, other people

THE COURT:

What did happen?

18

BY MR. TASEFF:

19

Q.

What did happen?

20

A.

The police come, tell everyone to leave, and then there are

21

some like white pickups, I don't know if they're City workers or

22

they're private contractors that throw all their stuff in the

23

back of the pickup and take off with it.

24

Q.

Did you actually witness that?

25

A.

Multiple times, as well as I took a picture of them doing it
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1

while I was standing on the 2nd Street bridge overlooking down

2

that way after this had been going on for some time.

3

Q.

4

sidewalks in that area?

Did you see the police in that general area clean other

5

THE COURT:

6

doing the cleaning?

7
8

THE WITNESS:

When you say the police, are the policemen

No, just they initially come and then

after that, whatever -- I assume they're City workers, yes.

9

THE COURT:

You're right, they are.

Next question.

10

BY MR. TASEFF:

11

Q.

Now, did you, yourself, experience a loss of property?

12

A.

Yes, I did.

13

Q.

Tell us what happened.

14

A.

Well, during that time I had left early, I had left early

15

that morning and later that day they came and did their cleanup

16

and all my stuff was gone as well.

17

Q.

Where would you leave your stuff specifically?

18

A.

Definitely off the sidewalk, back up against the -- you

19

know, as neatly as possible up against the fence.

20

Q.

21

somewhere else during the course of your day?

22

A.

Yes.

23

Q.

Would anything happen to your stuff when you would do that?

24

A.

No, no.

25

stays there, so it would keep the time theft down so --

Prior to that time, had you ever left your stuff and gone

You know, usually there's someone that generally
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1

Q.

What did you experience in terms of loss?

What did you

2

lose?

3

A.

4

medication, just some personal items.

5

always have my ID with me.

6

Q.

Now, you, yourself, have housing now, right?

7

A.

Yes, sir.

8

Q.

You live in a home?

9

A.

Yes, sir.

Oh, clothes and books, and that Zomig nasal spray
I didn't lose any ID.

10

MR. TASEFF:

11

THE COURT:

No cross-examination, right?

12

MR. GAMEZ:

Just a few questions, Your Honor.

13

THE COURT:

Really?

14

MR. GAMEZ:

May it please the Court.

15

I

I have no further questions.

Go ahead.

CROSS-EXAMINATION

16

BY MR. GAMEZ:

17

Q.

Mr. Donald, good morning to you.

18

A.

Good morning.

19

Q.

Just a few questions.

20

Thank you for your service.

Are you eligible for VA benefits?

21

A.

I certainly am.

22

Q.

And do you take full advantage of those?

23

A.

Well, I use the Veterans Hospital anytime that I need to.

24

Q.

Okay.

25

individuals that are in the gallery today with the Green Shirts,

And then the other question I had was:
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1

have you had encounters with them?

2

A.

I don't -- I've never spoken with one in my entire life.

3

Q.

Never of the individuals that are in here, none of them?

4

A.

I've never spoken with one in my entire life.

5

Q.

The personal property that was taken from you on that

6

morning, you didn't actually see who took it, correct?

7

A.

That's what everyone said that happened.

8

Q.

Sir, you didn't see --

9

A.

I did not see my personal property taken, but I have seen

10

multiple person's property taken and placed in the back of a

11

pickup.

12

MR. GAMEZ:

Nothing further, Your Honor.

13

THE COURT:

Thank you, sir.

14

THE WITNESS:

16

THE COURT:

17

THE WITNESS:
sir.

I flew, sir.
Who paid for your way?
Well, I was injured in the war in Iraq,

I have my own money.

19

THE COURT:

20

THE WITNESS:

21

THE COURT:

22

How did

you get here?

15

18

Have a good day.

I flew here.

Good for you.

Thank you.

Have a good day.

Thank you.

Safe travels to Missouri.

(The witness was excused.)

23

THE COURT:

24

MR. TASEFF:

25

THE COURT:

Next witness.
Stephen Allen.
Give me a number.
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1

computer you can do this alphabetically.

2

all know that.

What's the number?

3

MR. TASEFF:

4

THE COURT:

68.

5

MS. NEILL:

It's 67.

6

MR. TASEFF:

7

THE COURT:

8

68.

It's 67, Judge.
I'm sorry, I called you by the wrong name

THE WITNESS:

11

THE COURT:

12

THE WITNESS:

13

THE COURT:

14

Yes, sir.
A-l-l-e-n?
Yes, sir.
Raise your right hand.

STEPHEN ALLEN, PLAINTIFFS' WITNESS, SWORN.

15

THE WITNESS:

16

THE COURT:

Yes.

Have a seat, please, sir, and tell us your

name.

18

MR. TASEFF:

19

THE WITNESS:

20

THE COURT:

21

THE WITNESS:

22

THE COURT:

23

Go ahead.

24
25

Okay?

So you're Mr. Allen, right?

10

17

Mr. Wilson, right over here.

because they gave me the wrong number.

9

I don't know if you

Tell us your name, please.
Stephen Allen.
How do you spell your first name?
S-t-e-p-h-e-n.

Okay.

Thank you, sir.

DIRECT EXAMINATION
BY MR. TASEFF:
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1

Q.

Mr. Allen, where do you live or stay at night presently?

2

A.

Bayfront Park.

3

THE COURT:

4

THE WITNESS:

5

THE COURT:

Where?
Bayfront Park.
Okay.

Thank you.

6

BY MR. TASEFF:

7

Q.

Where exactly in Bayfront Park?

8

A.

Over by the bleachers, the pavilion.

9

Q.

Tell us how is it you sleep at Bayfront Park at night.

10

A.

Very uncomfortably, but there's several other people that

11

are there and we are homeless.

12

Q.

13

February of this year?

14

A.

Over on 2nd Street here in Miami.

15

Q.

Where on 2nd Street?

16

A.

2nd and 1st, it's just past the FedEx building, east of

17

what -- they built a new lounge called The Wharf, in between

18

that area.

19

Q.

20

stay or sleep?

21

A.

22

right-hand side down towards The Wharf, on the sidewalk of

23

course, but it was off to the side of the sidewalk.

24

Q.

25

sidewalk.

We sleep outside.

Where were you staying earlier this year, in January and

And where exactly on the sidewalk of that area would you

On the right-hand side.

I originally started on the

Tell Judge Moreno exactly how it is you would sleep on the
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1

A.

Well, we would just put our blanket down, maybe had a

2

sleeping bag at one time.

3

parking lot.

4

just go to sleep, get up in the mornings, pack our stuff.

5

had other options where we could go to, the Camillus House.

6

There was other places where we could go eat and still try to be

7

productive, but at the same time still homeless.

8

Q.

How is it you became homeless recently, this time?

9

A.

In September when the hurricane came through, Hurricane

There's a fence that goes around the

We would be right close to the fence and we would
We

10

Irma.

11

Q.

What happened as a result of the hurricane?

12

A.

Well, I became homeless, it took part of the roof off.

13

had a home, took part of the roof off and I became homeless.

14

didn't own the home, I rented it, and the gentleman that owned

15

the home, he was going through a hurricane himself in Houston,

16

Texas with his mother.

17

destroyed there, so I had to move.

18

I didn't have enough money.

19

didn't have enough for first and last rent, so I just became

20

homeless.

21

it ever happened to me and --

22

Q.

23

were you staying on Southwest 2nd Street, did you have or see

24

interaction with the police?

25

A.

I

So he was -- their house was completely
I had to move out of there.

I had some money saved, but I

It was the first time.

All right.

I

I'm 66 years old, first time

Now, in January or February of this year, when

Yes, they came in through a couple of times, told us we had
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1

to move, move off the street, actually witnessed them taking

2

other people's things, throwing them away.

3

police, but there was another -- it's called -- SFM was on the

4

sides of the truck, they were with the police.

5

seen them throw mine away, but it had happened twice to me in

6

February and March.

7

Q.

8

other people's property.

9

A.

Not just the City

I never actually

Tell the Judge first what it is you witnessed happen to

They would pull up -- in fact, I seen it at three different

10

locations here in Miami unfortunately.

11

travel a little bit to one area, to another shelter, maybe to

12

get clothing, to get something to eat.

13

THE COURT:

14

THE WITNESS:

15

THE COURT:

16

THE WITNESS:

17

THE COURT:

18

Have you ever slept in a shelter?
Yes, sir, I have.

Which one?
The Camillus House.

How hard is it to get into the Camillus

THE WITNESS:

They have rules.

20

they're present.

21

Green Shirts, the Trust Fund.

22

it's very seldom --

23

THE COURT:

25

When I came down --

House?

19

24

Being homeless you do

The Green Shirts,

You have to go through a police officer or the
There's a waiting list.

I mean,

How long did you wait until you got in and

slept?
THE WITNESS:

I would say, calling the hotline, over a
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1

month.

It was over a month.

2

THE COURT:

And you called how many times?

3

THE WITNESS:

Every day, you call every day.

There's a

4

secretary there, her name is Stephanie, and you just get on the

5

list, you know.

6

I was fortunate enough, I did get ahold of a Green Shirt one

7

morning and he did get me in, he did.

They're not going to call you, contact you, but

8

THE COURT:

So he was helpful?

9

THE WITNESS:

He was very helpful.

You only get to

10

stay in the shelters that are here -- they have a limit of 60

11

days.

12

THE COURT:

So you stayed for 60 days?

13

THE WITNESS:

Yes.

It is a temporary solution to the

14

problem being homeless, but then again, when you are there --

15

and you're very grateful for it.

16

thing is, once you're accustom to having a roof over your head,

17

even though it's a shelter, the 60 days is up, and then you're

18

right back on the street.

19

THE COURT:

20

THE WITNESS:

21

It is a good program, but the

So it's not --

Are you working?
No, sir.

retire from Miami [sic].

22

THE COURT:

23

THE WITNESS:

I'm retired to come here to

I'm 66.

Do you get Social Security?
No, sir.

In fact, when I came here I had

24

a little money saved and I was going to apply for it at 64, but

25

you only get 70 percent of it.
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1

couple of years, you know, here and there, I'll get my 100

2

percent.

3

I haven't done it yet.
THE COURT:

Well, that's a personal decision, but, you

4

know, sometimes it's better to get things up front than to wait,

5

especially if you don't have a home, right?

6

THE WITNESS:

7

THE COURT:

8

THE WITNESS:

9
10

Well, at the time I did.
How about now?
That's something I've got to decide on.

But there's a thousand dollars difference there, between now and
two more years.

11

THE COURT:

Where are you living now?

12

THE WITNESS:

13

THE COURT:

14

handy, couldn't it?

Well, that Social Security could come in

15

THE WITNESS:

16

THE COURT:

17

THE WITNESS:

18

rent, not in Miami.

19

THE COURT:

20

Yes, sir, it could.
For rent, couldn't it?
It's still not going to be enough for

How much would it be?

Do you know how much

it is?

21

THE WITNESS:

22

THE COURT:

23

THE WITNESS:

24

THE COURT:

25

I'm homeless.

The total amount?
No, every month if you apply now.
About 1200.
1200 a month.

BY MR. TASEFF:
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1

Q.

Can you can you find housing here in Miami?

2

A.

Oh, goodness, yes.

3

last.

4

County is the highest in the nation for rent.

5

here is $1800 a month.

6

come up with that money.

7

Q.

8

that person?

9

A.

Have you tried?

There's no way I could afford first and

In fact, I just read in the magazine that Miami-Dade
The average rent

That's a lot of money and it's just hard
When you hit bottom, how do you do it?

Now, the person that you were living with at a time, who was
Mr. Blasko?

Oh, Michael Blasko, yes.

Unfortunately, he moved out of

10

state, he's not here no longer, but he was with me, yeah, the

11

whole time.

12

Q.

Fortunately, he's back on his feet.

13

A.

He is.

14

know, family matters, and they got him back home.

15

couldn't make it here.

16

Q.

17

correct?

18

A.

Yes, sir.

19

Q.

All right.

20

while you were experiencing what you described on Southwest 2nd

21

Street?

22

A.

He went back home and he had children and stuff, you

And that's the person you were sharing a space with,

Yes.

And Mr. Blasko was the person who was with you

Yes, he is.

23

THE COURT:

24

MR. TASEFF:

25

He just

Is he going to be a witness?
He is back in Massachusetts, Judge.

on our list but we --
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1

THE COURT:

2

MR. TASEFF:

3

Well, he was describing his -- he was

living with him.

4

THE COURT:

5

MR. TASEFF:

6

THE COURT:

7

So maybe we shouldn't talk about him.

I know.
I wanted to identify who that was.
Okay.

Because that helps me make what

decision?

8

MR. TASEFF:

9

THE COURT:

Pardon?
That helps me make what decision?

10

MR. TASEFF:

It helps me what?

11

THE COURT:

Make what decision.

12

MR. TASEFF:

13

His description of where he was staying

and the arrangements that he had.

14

THE COURT:

Okay.

15

BY MR. TASEFF:

16

Q.

17

Southwest 2nd Street, during the day, would you get up and leave

18

your property?

19

you do with your property, number two?

20

A.

21

the morning.

22

stuff, put it to the side very neat.

23

stuff, it was just personal items, some clothing, and I would

24

either go to eat, get something to eat, go get cleaned up.

25

Mr. Allen, when you were staying on the sidewalk on

Where would you go, number one; and what would

I always woke up early, I'm usually up about 5:00, 5:30 in
By 6:00 I'm definitely gone.

THE COURT:

I would pack up my

Now, it wasn't a lot of

Where would you get cleaned up?
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1

THE WITNESS:

At the Camillus House.

Actually Monday

2

through Friday you're allowed -- if you're the first 100 people

3

to get in, you're allowed to take a shower.

4

Thursdays you're also allowed to change your clothing out, and

5

you get to eat breakfast.

6

don't have to walk around real dirty.

7

just the fact that you're homeless that's kind of bothering.

8

BY MR. TASEFF:

9

Q.

Tuesdays and

So you're not going to starve and you
You can stay clean, it's

Now, when you would leave during the day or early in the

10

morning, what exactly did you see the police do to property that

11

was left behind by others?

12

A.

13

by and check.

14

are your best friends.

15

officer.

16

but there are still a lot of good people out there that are

17

willing to help homeless people.

18

would see, you know, you could get off the sidewalk, go, you

19

know, and see they're not be as courteous as you would think

20

they should be, but again, just to take somebody's stuff and

21

throw it away, no.

22

Q.

You saw that happen?

23

A.

I have seen that happen several times and have actually took

24

pictures of it, yes.

25

Q.

At first, they really wasn't doing anything, they would ride
I am from old school, I always believe the police
If you need help, run to a police

Unfortunately, things have changed a little bit now,

All right.

But every now and then you

Now, did you, yourself, have your property
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1

taken?

2

A.

3

was really my personal stuff, my birth certificate, things like

4

that, pictures of my family.

5

the other people did witness it being taken.

6

happened in March.

7

my ID with me, but as far as, you know, birth certificate,

8

things like that, I've never recovered yet.

9

Q.

What else did you lose?

10

A.

Quite a bit the first time, clothing, my laptop.

11

old laptop but, Lord, it had my whole life on it.

12

first time, that morning I had just went and washed clothes,

13

went to the laundromat and washed them.

14

homeless, I'm not the type of person that wants to carry around

15

a lot of luggage.

16

homeless.

17

was just personal items.

18

Q.

What was it like to lose your property?

19

A.

It was kind of devastating.

20

angry.

21

homeless people sometimes steal from homeless people.

22

never made sense to me.

23

But to have an authority, a person in an official authority

24

position take your stuff, it makes you angry.

25

but get angry about it.

I had it taken in February, which was a lot of stuff that

I did not witness it taken, but

I'd recovered some stuff.

And then again, it
Thank God I had

It's an

In fact, the

And of course, being

I don't really want people to know I'm

I don't want to act the part or look the part, but it
They meant a lot to me actually.

It makes you mad.

It makes you

Being homeless -- and I could never figure out why other
That

If you don't have a lot, why take it?
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1

MR. TASEFF:

2

THE COURT:

3

MR. HARRISON:

4

THE COURT:

5

MR. HARRISON:

6

THE COURT:

7

I have nothing further.
You're going to cross-examine him?
Briefly, Your Honor.

You're sure?
Yes.

Did I hear correctly he did not witness the

taking?

8

MR. HARRISON:

9

THE COURT:

Correct, Your Honor.

You're still going to ask him questions?

10

MR. HARRISON:

11

THE COURT:

Two questions, Your Honor.

Two questions.

12

I'm listening.

CROSS-EXAMINATION

13

BY MR. HARRISON:

14

Q.

Do you know that man right there, James Bernat?

15

A.

Yes, sir.

16

Q.

Has he offered you help and shelter before?

17

A.

He has never offered me -- no.

18

MR. HARRISON:

19

THE COURT:

20

MR. HARRISON:

21

THE COURT:

22

Can I have one more?

That was really helpful, wasn't it?
It was.

See, that was really, really helpful to the

case.

23

MR. HARRISON:

24

THE COURT:

25

Number one.

May I have one more?

Go ahead.

BY MR. HARRISON:
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1

Q.

You've been to Camillus House 12 times?

2

THE COURT:

I can't hear you.

3

BY MR. HARRISON:

4

Q.

You have been to Camillus House 12 times at least?

5

A.

Yes, sir.

6

Q.

Do you know that the day program that you enjoy is paid for

7

by the City of Miami?

8

A.

No, I didn't know that.

9

Q.

Well, now you do.

10

MR. HARRISON:

11

THE COURT:

12
13

15

MR. TASEFF:

16

THE COURT:

Eli Halter, Number 26.
Right over here, Mr. Halter.

Raise your

right hand.
ELI HALTER, PLAINTIFFS' WITNESS, SWORN.
THE WITNESS:

20

THE COURT:

Yes, sir.

Have a seat please, sir.

you get comfortable, tell us your name.

22

THE WITNESS:

23

THE COURT:

24
25

You are

Next witness.

19

21

Thank you, sir.

(The witness was excused.)
THE COURT:

18

All right.

excused.

14

17

Thank you, Your Honor.

My name is Eli Halter.
All right.

Go ahead.

DIRECT EXAMINATION
BY MR. TASEFF:
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1

Q.

Mr. Halter, are you presently homeless?

2

A.

Yes, sir, I am.

3

Q.

Where do you live at night?

4

A.

Southwest 1st Street, under the bridge.

5

THE COURT:

6

THE WITNESS:

7

I'm sorry, a little louder.
Southwest 1st Street, right here under

the bridge, the 95 bridge.

8
9

Where do you stay at night?

THE COURT:

Thank you.

BY MR. TASEFF:

10

Q.

Are you a veteran of the United States military?

11

A.

Yes, sir.

12

Q.

Tell us about that.

13

branch of the military?

14

A.

15

1984.

16

Q.

17

where were you staying?

18

A.

19

street over.

20

Q.

21

him how it is you slept at night.

22

A.

23

sidewalk ends and it goes over parallel with the sidewalk, it's

24

dirt or whatever, and I would stay there, on that patch right

25

there on the side of the sidewalk.

Where did you serve, and when, and what

I served in the United States Marine Corps from 1981 to

Earlier this year, in January or February of this year,

I was actually staying on Southwest 2nd Street, which is one

Tell Judge Moreno exactly where you stayed and describe to

I stayed -- there's -- I guess it's about six feet, the
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1

Q.

Tell us, what would you sleep on?

2

things?

3

A.

4

collect cardboard to sleep on.

Where would you put your

Well, it was a daily chore of collecting cardboard.

5

THE COURT:

I

We don't really have a dispute, do we, that

6

there are homeless who sleep in these different areas?

I have

7

seen the video, I've seen the picture.

8

see it when I leave at night, and there's probably no dispute,

9

at least from what I have personally observed, although I

I go out to lunch.

I

10

shouldn't take into consideration what I personally observed,

11

but since I'm telling you now and the witness is struggling with

12

answering the question, which I can understand, that the

13

homeless when they sleep, being cognizant of so-called rules,

14

sleep towards the wall.

15

So do we have to go through each one and on cardboard

16

boxes and they have some -- I mean, are we going to go through

17

that with all 30 of them and make them -- the only reason I'm

18

interfering now is because the witness is choked up about it,

19

but there's really no dispute that that is what's happening,

20

right?

Is there?

21

MR. HARRISON:

22

THE COURT:

No, sir, from the City.

So if there's no dispute, why go through

23

all of these individuals to show that's where they sleep, they

24

are against the wall at night?

25

suspect -- the issue of the bathroom -- you can tell maybe I'm
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1

obsessed with that, as I was when I approved the Judge Atkins

2

settlement while he could not do it because I hate to say it,

3

and if I had to do it over again, I probably might do something

4

different that -- that's probably the major problem.

5

I hate to say it, but the major problem is, in my view,

6

hygiene for the homeless who are sleeping, for the property

7

owners who are there, for the people who work downtown, for the

8

people who visit downtown.

9

they're done with diplomacy or not -- are you going to argue

10
11

So the incidents of cleanup, whether

that the sidewalks shouldn't be cleaned?
I mean, one of your best witnesses, who was

12

cross-examined, said they do a pretty good job of cleaning up,

13

and 5:00, 6:00 in the morning seems like a good time to do it.

14

So I'm thinking how is that helping me make any decision?

15

go through 30 individuals who say, you know, we sleep towards

16

the wall, we leave our belongings there, the City can always

17

argue things are taken.

18

can make credibility findings.

19

people I don't.

20

believe and which ones I don't, but how --

We go one by one, I'm taking notes, I
Some people I believe, some

You can probably guess so far which ones I

21

MR. TASEFF:

22

THE COURT:

23

MR. TASEFF:

24

THE COURT:

25

If we

I can address that, Judge.
Help me.
I can address that.

First of all --

I'll be here as long as it needs to be, if

not today, next week, the following week, but how are we going
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1
2

to do this?
MR. TASEFF:

First of all, we appreciate the Court's

3

sensitivity, and we appreciate the City now saying that that's

4

not an issue.

5

not people, our clients, our witnesses, were violating the law

6

or sleeping in a way that might arguably be unlawful.

7

seems not to be in dispute.

8
9
10

That perhaps was a factual issue as to whether or

THE COURT:

We won't go there.

I suspect a couple are.

even block the street.

That

Sometimes people

As I go home every night, there's a

fellow who keeps getting closer and closer to the street.

11

MR. TASEFF:

12

THE COURT:

Okay.

Correct.
But there are incidents like that.

There

13

are going to be incidents when you have several hundred people,

14

just like there may be incidents when you have several dozen

15

police officers.

16
17

MR. TASEFF:
or cross that T.

We obviously no longer need to dot that I

We understand.

18

THE COURT:

19

MR. TASEFF:

Okay.
Second, as to the issue of cleaning, and I

20

don't know if this is the appropriate time to respond to this,

21

but we're never had an issue with the fact that sidewalks need

22

to be cleaned and I think sanitation --

23

THE COURT:

24

MR. TASEFF:

25

It helps the people that are there.
It's the issue, Judge -- the issue, Judge,

is how it was done and how they went about it.
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1

and that infringes on the concerns and interests and rights that

2

we've claimed about.

3

But we have no issue with that.

THE COURT:

Well, I don't know.

Now, whether the

4

lawyers have done their homework -- and hopefully my feelings

5

for the veterans are shared by others because we talked about

6

how we help veterans and I've heard testimony before today that

7

there is assistance for them.

8

with a couple of people, but surely the City with the County, we

9

could help veterans of all people.

10

Obviously, it probably failed

I don't know whether you

strategically -- this witness is which one, the third witness?

11

MR. GAMEZ:

Fourth, Your Honor.

12

THE COURT:

Fourth, two veterans.

You do that

13

strategically because they know I'm partial to veterans, like

14

most people would be, which is very smart.

15

another hearing -- what else are you going to ask him, his

16

property was taken?

17

MR. TASEFF:

18

THE COURT:

19

MR. TASEFF:

20

THE WITNESS:

21

THE COURT:

22

THE WITNESS:

23

THE COURT:

24
25

Tell the Judge -Did you see your property being taken?
He saw it.
Yes, sir, I saw my property and other --

You saw it?
Yes, sir.
Okay.

You saw it, not from what people

told you?
THE WITNESS:

But I have to have

No, sir.
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1

THE COURT:

2

THE WITNESS:

3

All right.

They'd come with the truck and they would

take your stuff.

4

THE COURT:

5

THE WITNESS:

6

THE COURT:

7

Your stuff?
My stuff, other people's stuff.
Did you say, hold on a second, that's my

stuff say?

8
9

What did you see?

THE WITNESS:

Once they had their hands on the

property, you couldn't get your property back.

It wasn't like,

10

hey, that's my stuff, can you put it, I'll get it, I'll take it.

11

That didn't happen.

12

stuff, it went in the pickup truck and it was gone.

Once they had their physical hands on your

13

THE COURT:

Where were you, across the street?

14

THE WITNESS:

15

THE COURT:

16

THE WITNESS:

I was a few feet away from my property.

Was it in a bag, backpack?
I had it in a plastic bag.

I've also had

17

it in a 5-gallon bucket.

18

with a lid to keep things safe and dry, however you want to say

19

it.

20
21
22
23

They have taken my 5-gallon bucket

I've even had stuff chained up.
THE COURT:

They have come and cut --

Why didn't you take it with you when they

said, hey, cleanup time 5:00, 6:00 in the morning, let's go?
THE WITNESS:

No, sir, this didn't occur at 5:00, 6:00,

this was other times they would come take your stuff.

24

THE COURT:

When was that?

25

THE WITNESS:

The last time they took my stuff, I had
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1

property chained up.

I had a chair, I had a 5-gallon bucket --

2

THE COURT:

Give me a month.

3

THE WITNESS:

4

THE COURT:

5

THE WITNESS:

6

THE COURT:

7

THE WITNESS:

8

THE COURT:

9

THE WITNESS:

May.

May of this year?
Yes, sir.
Where?
Southwest 1st.
And what time was this?

10

THE COURT:

11

THE WITNESS:

Midmorning, 10:00-ish.

What happened?
I chained my stuff up.

I figured if I

12

chained it up with a chain and a lock, it would be safe.

13

came back, all my stuff was gone.

14

THE COURT:

15

THE WITNESS:

16

THE COURT:

17

THE WITNESS:

18

MR. TASEFF:

19

THE COURT:

20

MR. TASEFF:

When I

But you didn't see anything.
I physically didn't see.

Tell me about anything you saw being -Physically saw, yes, sir.
Can I help in that regard, Judge?
Yes.

I'm sure you want to lead him, too.

No, I want to talk about what he's

21

attested to in his declaration as to what happened in February

22

at the specific location.

23

work.

24

BY MR. TASEFF:

25

Q.

I also want to ask him about his

Do you work, Mr. Halter?
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1

A.

Yes, sir, I do.

2

Q.

Tell the Judge where you work.

3

A.

I work at Pacesetters.

4

THE COURT:

5

THE WITNESS:

6

It's like a labor pool, day labor.

The one right here, a block away?
No, sir, on Flagler, 10th and Flagler

Street, Little Havana.

7

THE COURT:

Okay.

8

BY MR. TASEFF:

9

Q.

How early do you have to get to Pacesetters to get work?

10

A.

If you're not there by 5:00, you might have a 50/50 chance

11

of working.

If you are there before 5:00, 4:30-ish --

12

THE COURT:

13

THE WITNESS:

14

THE COURT:

I am lucky to have survived two

He's choking up again.

THE WITNESS:

18

THE COURT:

No.

No one has?

19

BY MR. TASEFF:

20

Q.

Tell him about you VA benefits.

21

A.

The VA told me --

22

24
25

Have people offered

you help to get shelter or housing?

17

23

Tell me.

hurricanes.

15
16

Why are you homeless?

THE COURT:
A.

Okay.

I'm going to give you a break.

-- I wasn't homeless enough to qualify.
THE COURT:

All right.

I'm going to give you a break.

So why don't you go outside, relax, go to the bathroom, and come
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1

back.

Okay?

Can you do that?

2

THE WITNESS:

3

THE COURT:

4
5

With the witness.

We'll take a 15-minute break.

Thank you.

All right?

You can go.

(The witness was excused.)

6

THE COURT:

7

MR. TASEFF:

8

THE COURT:

9

MR. TASEFF:

10

Yes, sir.

All right.

You've got how many people, 30?

Yeah.
More or less?

THE COURT:

We are trying to -More or less, 30.

You're going to

11

cross-examine all 30.

Some of them may not know exactly what

12

happened, others will.

13

are eligible to get Social Security and they're waiting to get

14

it in the future.

Some are veterans, some are not.

Some

I guess everybody makes their own decision.

15

MR. TASEFF:

16

THE COURT:

17

MR. TASEFF:

That's Mr. Halter's case.
I know.
Judge, I'm happy to ask all of this stuff

18

on direct and, you know, I know you are very interested in that

19

and we can do that.

20

THE COURT:

21

MR. TASEFF:

22
23

But see -I'm trying to streamline this to fit all

our concerns.
THE COURT:

I'm not faulting you.

I'm just trying to

24

figure out what the solution is to the problem.

25

said the other day:

Remember what I

Whether the Pottinger Agreement is
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1

terminated, whether the Pottinger Agreement is modified, or

2

whether it stays the same, at least for the immediate future

3

things are going to be the same.

4

probably no dispute about that.

5

They really are.

There's

I know the plaintiffs will say, as soon as you do that,

6

the stormtroopers are going to come in.

No, they're not.

7

later on, maybe little by little things will change.

8

know and I haven't made up my mind.

9

everybody is in a different category, right?

Maybe

I don't

But surely now we see that
What we thought,

10

because we can go through a lot of people -- are you going to

11

call anyone with mental health problems or with drug addiction

12

problems --

13

MR. TASEFF:

14

THE COURT:

Well --- or alcoholics?

I'm not saying you

15

should or you shouldn't, but so far what I see are people who

16

don't have any of those issues, right?

17
18

MR. TASEFF:

THE COURT:

20

MR. TASEFF:

21

THE COURT:

22

MR. TASEFF:

24
25

Well, a lot of these folks have issues.

They're either in remission or they're --

19

23

Would you agree?

These four names that you've called.
Yes.
They're in remission from what?
Well, clearly Mr. Rhodes is depressed and

suffered from depression.
THE COURT:
take that later.

Okay.

I don't know about the clearly, but we can

But where are we going to go at the end?
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1

we're going to put all these people in different categories,

2

right?

3

to happen.

4

then at the end, you are going to say this is proof that they're

5

not complying with the Pottinger Agreement and enter what?

6

Contempt Order.

Some are more credible than others.

Some have witnessed things, others have not.

MR. TASEFF:

8

THE COURT:

9

MR. TASEFF:

THE COURT:

12

MR. TASEFF:

16

Not do it anymore, to stop, number one.
To stop doing what?
To stop doing what they did to these

Doing what?
Stop taking their property, a violation of

the Fourth Amendment.

14
15

A

people.

11

13

And

And tell them what?

7

10

That's what's going

THE COURT:

Okay.

Without the legal, the physical

stuff.
MR. TASEFF:

The physical stuff, stop taking their

17

personal property, stop violating their personal integrity, stop

18

violating their right to be free to be on the sidewalk and have

19

police officers come up and tell you that you have to leave,

20

that you can't stay anymore, all of those things.

21
22
23
24
25

THE COURT:

Hold on.

All right.

Everybody agrees, do

they not, that cleaning is a good thing?
MR. TASEFF:

Judge, as I said a moment ago, we don't

dispute that.
THE COURT:

I start with the easy part.
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1

cleaning is a good thing.

2

All right.

So according to some witnesses, certainly to all the

3

witnesses who have been called, there's allegations of property

4

being taken.

5

survives, whether the Pottinger Agreement is terminated, or

6

whether the Pottinger Agreement is modified, you all -- not

7

we -- you all have to come up with a system regarding the

8

property.

9

lockers, there's got to be something.

So no matter whether the Pottinger Agreement

There's got to be some system of the property,
Because if you leave

10

things that have value to others -- see, the people who are

11

picking it up, they think it's garbage because sometimes it's

12

mixed up with garbage.

13

They think it's abandoned property.

I mean, that's what the City is going to argue:

14

just pick up things that have food and have deteriorated.

15

saw the video, Judge.

16

things that are most important to these individuals.

17

you're probably both right.

18

should be thrown out?

19

MR. TASEFF:

20

THE COURT:

We
You

And you're going to say these are the
Okay.

And

How do we segregate the stuff that

May I add something as well?
How do we do that?

No matter what I do in

21

a couple of months, because that's how long it's going to take

22

me probably to go through all the witnesses, how do we do that

23

with the property?

24
25

MR. TASEFF:
issue.

Let me just say this:

It's not just the property.
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1

THE COURT:

2

MR. TASEFF:

3

I know.
It is the police action of telling them to

move, to use their presence, to use their --

4

THE COURT:

But you have to tell people to move while

5

you're pressure cleaning, don't you?

6

pressure cleaning?

7

Have you ever seen

You don't want to be there.

MR. TASEFF:

Judge, perhaps I can put it this way:

8

They can clean those streets at a time other than 5:00 or 6:00

9

in the morning.

10

They can clean it later in the day.

THE COURT:

Your last witness gets up at 5:00 and 6:00

11

because if you don't get there at 5:00, you can't get into the

12

Camillus House.

13

labor pool; if not, I don't get a job.

14

people get up at 5:00 or 6:00 in the morning, especially if they

15

are not working.

16

Another witness said, I want to get to the

Let's be realistic about it.

You know what?

Some

It's probably the best

17

time to clean because people aren't working downtown.

And guess

18

what?

19

know I'm being overly practical, is because I believe some

20

people who are sleeping there go to the bathroom during the

21

night.

The reason they are probably cleaning during that time, I

Agreed?

22

MR. TASEFF:

23

THE COURT:

Agreed.
So it needs to be cleaned up.

So if the

24

issue is when is the cleanup, what would you suggest would be

25

the cleanup time?
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1

MR. TASEFF:

A regular schedule that doesn't wake

2

people up and terrify people on the street, such as we've had

3

testimony of; to do it in a way that's respectful and respects

4

their dignity and doesn't just take their property.

5

THE COURT:

6

can work with.

7

is Michael Donald.

But see, the property is something that we

But you know what?

8

MR. TASEFF:

9

THE COURT:

One of your best witnesses

Do you agree?
They're all excellent.
Well, I've only heard four.

I think he's

10

your best witness, but I'll wait until you all argue.

11

a preliminary thinking, right?

12

sidewalks.

13

good job.

14

obviously, even though he's affected by homeless, he can take

15

it.

16

the problem, but is better than --

They were doing a

Now, he is a veteran, he's been to Iraq, so

So we've got to come up with something that doesn't resolve

MR. TASEFF:

18

THE COURT:

19

people are waiting.

20

MR. TASEFF:

21

THE COURT:

Judge, let me add this.
I am going to do another hearing because

Okay.
You know I give little sermons and if they

are worthless, sobeit.

23

MR. TASEFF:

24

THE COURT:

25

They're power washing the

He thought they are very clean.

17

22

It's just

May I just say one thing?
I'll hear 30 people, I'll hear the

cross-examination, as fruitful as you think it's going to be,
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1

and then I'll let you make your closing arguments and I'll write

2

an opinion.

3

headlines one way or another.

4

is still going to be there.

5

And it will be wonderful, it will be all over the

MR. TASEFF:

But you know what?

The problem

It's still going to be there.

Judge, just one or two points.

Number

6

one, it's not just the cleanings.

7

around and they get "contaminated" or property off the streets.

8

So there's property seizures that happen --

9

THE COURT:

10

that's contaminated?

11

MR. TASEFF:

12

Do you not think there's some property

I don't doubt that much of what they pick

up --

13

THE COURT:

14

MR. TASEFF:

15

THE COURT:

16

You saw that video, right?
Yes, I did.
Rats and flies and food.

When you have

food --

17

MR. TASEFF:

18

THE COURT:

19

MR. TASEFF:

Undisputed, Judge, undisputed.
Okay.
Undisputed.

20

had to us is:

21

suggest the following:

22

They also do these -- they go

The other question the Court

How are you going to categorize this?

Let me

As far as the categorization of the witnesses that we

23

present, whether they are chronic, whether they are this or

24

that, that should have no bearing on what action was taken in

25

regard to their person and their personal property.
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1

was a police officer --

2

THE COURT:

As a lawyer on a contempt or if you had a

3

civil action, you're right.

4

that.

5

MR. TASEFF:

6

THE COURT:

7

You're right.

I understand

Okay.
But I know that's not the only thing you

want.

8
9

Okay.

MR. TASEFF:

No, but I thought you were alluding to --

clearly, you have to make credibility determinations.

We're

10

completely aware of that, but in terms of this issue that is

11

part of this case or has become part of this case, is whether

12

this use of the term "chronic homeless" or "resistant" or

13

whatever, the actions that we are claiming happened and have

14

evidence to present to support our position, it doesn't matter

15

if that person is "chronic" or resistant, or they've been

16

homeless for one night.

17

THE COURT:

18

MR. TASEFF:

19

THE COURT:

It shouldn't and doesn't and legally --

I understand.

I understand that.

Okay.
Maybe I'm doing something I shouldn't do,

20

look at the whole picture.

21

to win my lawsuit and get these 30, 40, 50, 60, 70 individuals

22

what?

23

MR. TASEFF:

24

THE COURT:

25

And you are looking at, hey, I want

Their day in court.
They're getting more than their day in

court.

368

Evidentiary Hearing
75

1

MR. TASEFF:

The assurance that this won't happen again

2

and it shouldn't happen to them or anyone else, and as the

3

original Pottinger settlement and judgment had, to properly

4

compensate them.

5
6
7

THE COURT:

Okay.

And how do we determine proper

compensation?
MR. TASEFF:

Well, as I mentioned yesterday, that, I am

8

sure, would follow the formula and the approach that was taken

9

in this case, as it is in many other cases that I know Your

10

Honor is familiar with, where there's an assessment and either a

11

general sum to each person on this claim versus that claim.

12

That's another other day.

13

THE COURT:

And when the case is over, let's go, and

14

then we still have the issues.

15

in court.

16
17

Okay.

That's what we do a lot

All right.

Does the City want to say anything since I let the
plaintiff say anything?

I don't want you to think that --

18

MR. GAMEZ:

Nothing, Your Honor.

19

THE COURT:

Okay.

20

I'm sorry, sir.

22

THE WITNESS:

23

THE COURT:

25

Come back in 15 minutes.

All right?

21

24

All right.

Can you come back in 15 minutes?

Yes, sir.

All right.

(There was a brief recess at 11:21 a.m.)
THE COURT:

Okay.

All right.
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1

with his direct.

Anything else?

2

BY MR. TASEFF:

3

Q.

4

left off, what you witnessed between February and April of this

5

year on Southwest 2nd Street early in the morning when the

6

police and City workers would show up.

7

what you saw.

8

A.

9

us we had to get up, we had to move, and then the pickup truck

Mr. Halter, I just want to ask you specifically where we

Tell the judge exactly

They would show up with lights and on the bullhorn telling

10

would come, and if you weren't there, your stuff got thrown

11

away.

12

Q.

13

people who were not there?

14

A.

15

pickup truck.

16

just like thrown, like you would throw it away.

17

chucked in.

18

in.

19

Q.

If you were there, you had a chance to move your stuff.

What would they do with property that belongs to other

It went in the pickup, they threw it away in the back of the
I don't know where they'd take it, but it was
It just got

It wasn't like orderly put in, it was just thrown

Okay.

20

MR. TASEFF:

I have nothing further, Judge.

21

THE COURT:

Cross-examination.

22

MR. GAMEZ:

Your Honor, if I may, just for convenience,

23

I'd be happy -- I only have on one question on

24

cross-examination.

25

THE COURT:

May I do it here from my -Sure.
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1

MR. GAMEZ:

2

Thank you, Your Honor.
CROSS-EXAMINATION

3

BY MR. GAMEZ:

4

Q.

Mr. Halter, first and foremost, thank you for your service.

5

A.

Thank you, sir.

6

Q.

Sir, I have one question for you.

7

Mr. Tony Witherspoon -- stand up, please -- for the Green Shirts

8

of the City of Miami and Homeless Outreach has offered you

9

shelter, sir, no less than five times?

10
11

MR. TASEFF:

Isn't it true that

I'm going to object to this in-court

confrontation.

12

THE COURT:

I'm going to overrule the objection.

Go

13

ahead and use the lectern, though.

Apparently, it's more than

14

one question.

15

BY MR. GAMEZ:

16

Q.

17

sitting here in the gallery, standing up before you right there,

18

for the Green Shirts and the City of Miami and Outreach

19

Services, hasn't he offered you shelter no less than five times?

20

A.

21

times.

22

Q.

He's never offered you shelter?

23

A.

He's offered me shelter.

24

Q.

So earlier today when you testified when the Court was

25

asking you whether you had ever been offered shelter, and you

Go ahead.

Mr. Halter, isn't it true that Mr. Tony Witherspoon, who's

He's a very nice man, but he's not offered me shelter five
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1

said no, that was incorrect?

2

A.

3

times.

4

Q.

Two times?

5

A.

About two times.

6

Q.

So if he said more than five times, he's lying?

Offered shelter?

I've been offered shelter a couple of

7

MR. TASEFF:

Objection.

8

THE COURT:

9

THE WITNESS:

I'm going to sustain to that question.
Mistaken.

10

MR. GAMEZ:

Your Honor, no further questions.

11

THE COURT:

All right.

12

excused.

13

THE WITNESS:

14

THE COURT:

15
16

18

MR. TASEFF:

19

THE COURT:

20

Is that him?

21

Your right, my left.

22

swear you in.

25

No, you're excused.

THE COURT:
is the next witness?

24

Can I say something?
Thank you, sir.

(The witness was excused.)

17

23

Thank you, Mr. Halter, you're

Next witness.

You've already said it.

Donald White, Number 22.
Take the next one.

Mr. White, right, sir?

That happens.

Right over here, please.

Get comfortable in that seat and then I'll

All right?

Thank you, sir.

Raise your right hand, please, sir.
DONALD WHITE, PLAINTIFFS' WITNESS, SWORN.
THE WITNESS:

Who

Yes, I do, sir.
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1
2

THE COURT:

Turn that chair around a little bit so you

can look at your lawyer, and tell us your name, please, sir.

3

THE WITNESS:

4

THE COURT:

My name is Donald White.
All right.

5

Go ahead.

DIRECT EXAMINATION

6

BY MR. TASEFF:

7

Q.

Mr. White, tell us where you slept last night.

8

A.

I'm currently now at Delmont.

9

Q.

Where is that?

10

A.

That's on 1550 North Miami Avenue.

11

Q.

How long have you stayed there?

12

A.

I've been there currently about a month now.

13

Q.

Earlier this year, were you living on the streets homeless?

14

A.

Yes.

15

Q.

Where were you staying when you were homeless?

16

THE COURT:

17

THE WITNESS:

18

Where you live now is in an apartment?
No, I stay at a homeless shelter right

now.

19

THE COURT:

Okay.

Thank you.

20

All right.

Go ahead.

I'm sorry.

Go ahead.

21

BY MR. TASEFF:

22

Q.

Earlier this year, where were you sleeping on the sidewalk?

23

A.

I was sleeping on 21st Terrace and Northwest 14th Avenue.

24

Q.

In early August of this year, was there an incident where

25

your property was taken?
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1
2

Is this case going to violate the rule against
perpetuity that I never understood?

3

THE COURT SECURITY OFFICER:

4

THE COURT:

5

2:30.

All rise.

I don't have anything else, so I'm

all yours.

6

(There was a luncheon recess taken at 1:30 p.m.)

7

AFTERNOON SESSION

8

(The following proceedings were held at 2:42 p.m.)

9

THE COURT:

10

Who is it?

11

MR. TREVISANI:

12

THE COURT:

13

Okay.

You can all sit down if you want.

Sorry.

Java Houston, Number 37.

37.

Raise your right hand if you don't

mind.

14

JAVA DENISE BROOKS, PLAINTIFFS' WITNESS, SWORN.

15

THE WITNESS:

16

THE COURT:

17

THE WITNESS:

18

THE COURT:

19

THE WITNESS:

20

Yes.
Have a seat and tell us your name.
Java Denise Brooks.
I'm sorry?
Java Denise Brooks.
DIRECT EXAMINATION

21

BY MR. TREVISANI:

22

Q.

I can one question.

23

A.

Yes.

24

Q.

What was your name before?

25

A.

Java Denise Houston.

Was your name recently changed?
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1

THE COURT:

So it's Brooks now?

2

THE WITNESS:

3

THE COURT:

Yes.

Okay.

Go ahead.

4

BY MR. TREVISANI:

5

Q.

Were are you living right now?

6

A.

I'm homeless.

7

Q.

Where do you sleep at night?

8

A.

Sometimes on the sidewalk, sometimes in abandoned property.

9

Q.

How long have you been homeless?

10

A.

On and off, but this time a year.

11

Q.

Is that here in the City of Miami?

12

A.

Yes.

13

Q.

And where were you staying back in April of this year?

14

A.

I was on the sidewalk in the City of Miami by the old Macy's

15

building, Southeast 1st Street and North Miami Avenue.

16

Q.

17

City of Miami police officers?

18

A.

I did.

19

Q.

Tell us what happened.

20

A.

That night we were over there.

21

homeless people and about six officers came.

22

videotape them.

23

were there any shelter or any beds available and they gave me a

24

little attitude and they were like they're going to arrest me.

25

They told me, no, they didn't have any beds available, so I

In April of this year, did you have an encounter with the

I was grouped with other
I managed to

They asked me to move my stuff and I asked them
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1

picked up my stuff and I left from that location.

2

Q.

Why did you leave from that location?

3

A.

Because I was told to.

4

Q.

Who told you that?

5

A.

I believe it was Officer Carter.

6

Q.

Was he a City of Miami --

7

A.

One of those, City of Miami.

8

Q.

How many City of Miami police officers did you encounter

9

that night?

I was threatened to be arrested.

10

A.

Six.

11

Q.

Okay.

12

at that time?

13

A.

14

pillow, or by my feet alongside me.

15

Q.

On what part of the sidewalk?

16

A.

Like horizontal -- I normally lay east.

17

so I like to lay east, so it's either at my head or my feet of

18

my blanket.

19

Q.

20

the street?

21

A.

Toward the building.

22

Q.

And what time of night was this?

23

A.

Around 8:00 p.m.

24

Q.

Again, you said you captured yourself on video of this

25

encounter?

And how were your belongings placed on the sidewalk

I normally have my belongings in a bag, normally as a

I'm into Feng Shui,

Were your belongings up toward the building or up closer to
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1

A.

Yes.

2

Q.

Was there another time that you encountered some City of

3

Miami police officers in March?

4

A.

Yes, previously I did.

5

Q.

Tell us what happened then.

6

A.

I was grouped out in the same location because, you know,

7

there's churches that come and serve food and we were sitting --

8

I was sitting on a bus bench and they were filming us, which was

9

kind of rude, and they told us to move.

We were sitting on a

10

bus bench and, you know, again, I was threatened to be arrested,

11

so I left.

12

Q.

Who threatened you?

13

A.

I never got the officer's name, but it was an officer with

14

the City of Miami.

15

Q.

And what did he tell you?

16

A.

To leave the location.

17

Q.

And where were you sitting at that time?

18

A.

Southeast 1st Street.

19

Q.

But you said --

20

A.

On an old bus bench.

21

Q.

You were sitting on a bus bench?

22

A.

Yes.

23
24
25

MR. TREVISANI:
sorry.

I have no further questions.

I'm sorry, one second, Your Honor.
THE COURT:

Okay.
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1

BY MR. TREVISANI:

2

Q.

3

the officers came to you, were those officers on bicycles?

4

A.

Yes, they were.

5

Q.

And about how many officers was it?

6

A.

Six.

The incident, the first incident that you described where

7

MR. TREVISANI:

8

THE COURT:

9

THE WITNESS:

No further questions.

Different officers than the other time?

10

THE COURT:

11

THE WITNESS:

12

THE COURT:

13

Thank you.

Yes.
But the same number?
March it was around two.
No, the same number of officers?

six for the other incident, too.

14

THE WITNESS:

15

THE COURT:

16

THE WITNESS:

17

THE COURT:

18

THE WITNESS:

19

THE COURT:

20

In April there were six.

And in the other month also six?
Two.

Two, two officers.
Yes.
All right.

Go ahead.

CROSS-EXAMINATION

21

BY MR. HARRISON:

22

Q.

Good afternoon, Ms. Brooks.

23

A.

Good afternoon.

24

Q.

You took a video on your phone?

25

A.

I did.
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You said
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1

Q.

What kind of phone you got?

2

A.

A Samsung J3.

3

Q.

What is your service provider?

4

A.

MetroPCS.

5

THE COURT:

6

BY MR. HARRISON:

7

Q.

I'm sorry, I can't hear.

What is your service --

8

THE COURT:

I can hear you.

9

THE WITNESS:

But not you, ma'am.

MetroPCS.

10

BY MR. HARRISON:

11

Q.

12

say anything about you being arrested on it.

13

something?

14

arrested?

15

A.

No.

16

Q.

The video has you being directed to leave, does it not?

17

A.

Yes.

18

Q.

And in fact, you were over by the Metro Beauty Supply store,

19

you weren't over by the Macy's, you were across the street,

20

correct?

21

A.

22

there.

23

Q.

The Churchill's Barber Shop?

24

A.

No.

25

Q.

Do you know where I'm talking about?

You took a video that we've been provided, but it doesn't
Did I miss

Does the video contain something about you being

I was across the street, but there's no beauty supply place
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1

A.

On the back side on Southeast 1st Street.

2

Q.

Right.

3

Street, were you not?

4

A.

Right behind the Macy's building, yes.

5

Q.

Okay.

6

the Southeast 1st Street, right, Southwest 1st Street, correct?

7

A.

Yes.

8

Q.

The southern side, right?

9

A.

The seventh?

10

Q.

The southern side, right?

11

A.

North Miami Avenue, South Miami Avenue and Southeast 1st

12

Street, that's where I was located.

13

Q.

And you were on the southern side of the street, correct?

14

A.

Yes.

15

Q.

Okay.

16

on the north side of Southeast --

So you were on the south side of Southeast 1st

Let's not parse words now.

MR. TREVISANI:

18

THE COURT:

19

MR. HARRISON:
that okay?

21

That's what you said?

Because we know the Macy's, the back of the Macy's is

17

20

You were on south side of

Objection, counsel is testifying.

Overruled.
I was just going to say correct.

Is

No?

THE COURT:

Overruled on that basis.

22

BY MR. HARRISON:

23

Q.

24

on the ground already?

25

A.

All right.

Let's go.

And at some point, you said you were lying down

I was preparing to lay down.
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1

Q.

So you hadn't laid down yet when they just came up to you on

2

bicycles and said, hey, you got to go, right?

3

A.

Yes.

4

Q.

And that's when you started filming, right?

5

A.

Well, actually I had my blanket laid, everything ready to

6

lay down and, yeah, that's when they told me to leave.

7

Q.

8

not on private property by the Churchill's?

9

A.

I don't know think the sidewalk is a private property.

10

Q.

What about the foyer right in front of the store; do you

11

know whether or not that's absolute private property or public

12

property?

13

A.

I believe it to be public property.

14

Q.

But you don't know for certain, correct?

15

A.

Well, according to my rights, the sidewalk is a public

16

property.

17

Q.

18

down, the cops came up on the bicycles and said, move it along

19

or we will arrest you?

20

A.

Actually, they told me to leave, yes.

21

Q.

Okay.

22

A.

I did so.

23

Q.

And while you were doing so you kept saying to them, aren't

24

you going to offer me shelter?

25

A.

Are you certain where you put your blanket to lay down was

Okay.

And so at some point in time, you were about to lay

And you started doing so?

I asked them properly for a bed.
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1

Q.

Are you from Miami, ma'am?

2

A.

I am.

3

Q.

And have you ever been homeless in like, say, Broward

4

County?

5

A.

Broward County?

6

Q.

Okay.

7

and somebody wants you to leave an area, do they have to offer

8

you shelter?

9

A.

Do they have to?

10

Q.

Yeah.

11

A.

Well, I've been through this whole country and -- I mean if

12

you go visit California -- I was in California and people, the

13

tents, it's a homeless crisis in the state of Florida.

14

has to offer me shelter.

15

Q.

16

police officers, don't you have to offer me shelter?

17

A.

Because that's the law, isn't it?

18

Q.

Were they arresting you?

19

A.

Were they arresting?

20

have viewed the video, he was getting off the bicycle to make an

21

attempt to arrest me.

22

Q.

The video will be in the record.

23

A.

Okay.

24

Q.

And the Court can see if anybody ever got off a bicycle.

25

Okay?

Yes.

When you going in Broward County and you're homeless

Do they have to?

No one

But in the City of Miami you felt compelled to ask the

I have verbal threats and if you would
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1

Now, also when you --

2

THE COURT:

Is that a question or what is that?

3

BY MR. HARRISON:

4

Q.

5

the video?

6

A.

Yes.

7

Q.

All right.

8

walking away from the officers and you started chuckling into

9

the phone, I'm going to sue these people, I'm going to get me

Isn't that correct, that the Court will be able to look at
Correct?

Did there come a point in time where you were

10

some money?

11

A.

12

to know that I have a Uniform Commercial Code and if they would

13

have put my name on anything or harass me, I would have been

14

able to bring it before the Court.

15

Q.

Okay.

16

A.

No.

17

Q.

Do you really have someplace else that you live at, but you

18

came out in the street to try to do some kind of agitation

19

propaganda?

20

A.

No.

21

Q.

So you don't believe that that video could be viewed as a

22

fake or a hustle or a come on?

23

A.

No.

What I said in the phone is I wanted the City of Miami

Do you believe you were trying to goad the officers?

No.

24

MR. HARRISON:

25

THE COURT:

Okay.

No further questions.

Thank you, ma'am.
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1

(The witness was excused.)

2

THE COURT:

3

MR. TASEFF:

Next witness.
Judge, as we indicated earlier, at a later

4

time, we'll play the video so that we can get more people in.

5

Okay?

6

THE COURT:

7

MR. TASEFF:

8

Thank you, Judge.

THE COURT:

Mr. Brown, right over here, please, sir,

your right, my left.

11

Raise your right hand please, sir.

DERRICK BROWN, PLAINTIFFS' WITNESS, SWORN.

12

THE WITNESS:

13

THE COURT:

14

Derrick Brown, Number

20.

9
10

Okay.

please.

Yes, sir.
Okay.

Have a seat and tell us your name,

Thank you.

15

THE WITNESS:

16

THE COURT:

17

THE WITNESS:

18

THE COURT:

19

My name is Derrick Brown.

I'm sorry?
My name is Derrick Brown.
Thank you, sir.
DIRECT EXAMINATION

20

BY MR. TASEFF:

21

Q.

Mr. Brown, where did you sleep last night?

22

A.

At the mission.

23

Q.

Where is the mission located?

24

A.

It's located not far from the School Board station, right

25

down the street from the School Board station.
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1

MR. TASEFF:

Well, we appreciate what the City has

2

offered, to simply withdraw their Motion to Strike his

3

testimony, allow the record to be corrected that the person who

4

previously was announced as Barry Alston be corrected to be the

5

testimony of Wilbert Hill.

6

THE COURT:

That Motion to Correct is granted, but it's

7

separate.

The court reporter has to write exactly what was

8

said.

9

will not do whatever I tell her because I would never tell her

She cannot change it just because I tell her to.

10

to do something like that.

11

probably ad nauseam, a clarification of who's who.

12

Thank you, sir.

13

MR. TASEFF:

14

THE COURT:

15

MR. TASEFF:

17

THE COURT:

It's Mr. Hill.
Thank you, Mr. Hill.

Thank you.

Judge, I apologize.
That's okay.

Let's just go.

What's his

number?

19

MR. TASEFF:

20

THE COURT:

21

MR. TASEFF:

22

THE COURT:

23

THE WITNESS:

24

THE COURT:

25

So now we have in the record,

(Wilbert Hill retired from the courtroom.)

16

18

She

This is Mr. Alston.
Mr. Wilbert Hill was what number?
He was Number 74.
Mr. Alston, is that your name?
Yes, that's correct.

And he is Number 4.

Let's go.

BARRY EUGENE ALSTON, PLAINTIFFS' WITNESS.
385
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1

DIRECT EXAMINATION

2

BY MR. TASEFF:

3

Q.

4

into the microphone.

5

A.

Yes.

6

Q.

Tell us your name, please.

7

A.

My name is Barry Eugene Alston.

8

Q.

Where do you live right now?

9

A.

I live at Chapman's right now.

10

Q.

How long have you lived there?

11

A.

About a month now.

12

Q.

How long did it take to get in there?

13

A.

Almost a month.

14

Q.

And how is living at the Chapman right now?

15

A.

Well, they only give you 60 days, so it's not, you know --

16

it's okay right now.

17

Q.

Now, how old are you?

18

A.

56.

19

Q.

Earlier this year were you living on the street and

20

homeless?

21

A.

Yes, I were.

22

Q.

Do you work?

23

A.

No, not at present.

24

Q.

Were you working in the past?

25

A.

Yes.

Mr. Alston, do you want to face me a little bit and speak
Okay?

It's okay.
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1

Q.

What kind of work were you doing?

2

A.

Well, labor pool off and on, Labor Ready, Labor Pool

3

Finders.

4

Q.

5

here in Miami.

6

A.

7

have to wait in line and you have to register and then you go

8

out that morning, if you go out that morning.

9

It's construction work.

Tell us what that involved, getting work in the labor pool

Well, you have to get up real early in the morning and you

It's hard work.

10

Q.

How early do you have to get there to get a job at Labor

11

Ready, the pool --

12

A.

You have to --

13

Q.

-- on Flagler Street?

14

A.

-- be close to 5:00 a.m. to 6:00, 5:00 a.m.

15

Q.

Now, Mr. Alston, I'm going to ask you to wait until I'm

16

through asking my questions before you answer so the court

17

reporter can take everything down.

18

A.

Yeah

19

Q.

All right.

20

street, where exactly were you living?

21

A.

22

Miami-Dade.

23

Q.

Right near the new station, train station?

24

A.

Right.

25

Q.

How is it that you actually slept there at night?

Okay?

Earlier this year when you were living on the

In the 6th Street Northwest, Northwest, back over by
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1

would you actually do?

2

A.

3

to the sidewalk, behind the building back over this way.

4

Q.

Did you have personal property?

5

A.

Yes.

6

Q.

Where did you keep that personal property?

7

A.

Near the fence beside the wall, in the back side.

8

Q.

What would you keep your property in?

9

A.

A black bag, plastic, and have it in a suitcase.

10

Q.

Now, when you got up in the morning to go to work, what

11

would you do with your personal property?

12

A.

13

anything, it wouldn't get destroyed, my property, and I would

14

have somebody that was there to either watch it or make sure

15

that it was safe when I got back.

16

Q.

17

pool, were there other people sleeping there as well?

18

A.

19

there that didn't work, that didn't do anything really.

20

Q.

Did you have arrangement with them regarding property?

21

A.

Yes, I told them that if somebody came, let them know that

22

it was somebody -- that it belonged to somebody.

23

Q.

24

Chapman, was your property taken?

25

Well, cardboard and blanket and laying on the sidewalk, next

I would, you know, keep it sealed, so if it rained or

When you left for the morning to go to work at the labor

Of course.

There was a couple of homeless guys sleeping

Now, in August of this year, before you got into the

MR. GAMEZ:

Leading, objection.
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1

THE COURT:

Overruled.

2

THE WITNESS:

Yeah, when I returned, one of the guys

3

said there was a sweep, they was cleaning up the area and they

4

took it.

5

And he said, well, I got there a little bit too late.

6

had told him, you know --

And I asked him, why didn't you tell them it was mine?

7

MR. GAMEZ:

Objection, hearsay.

8

THE COURT:

All right.

9

People

I don't know what I'm going to

do to get you all to stand up when you make an objection.

I

10

know it's tiring, but since you're not getting a chance to go to

11

the gym, it's a tradition that has other benefits.

12

MR. GAMEZ:

I really apologize, Your Honor.

13

THE COURT:

The reason is not just respect for the

14

Court, forget about that, the court reporter hears you better.

15

So just stand up.

16
17
18
19

Now let's think about this objection.
it's hearsay.

You're right,

What did he just say?

MR. GAMEZ:

I understood that he said that someone had

told him that someone took it.

20

THE COURT:

What?

21

MR. GAMEZ:

That someone had told him that --

22

THE COURT:

What else did he say?

23

MR. GAMEZ:

He mentioned that there may have been

24
25

someone from the City, but then he said there was someone else.
THE COURT:

What else did he say?
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1

wasn't there when it was taken?

2

protecting the property.

In other words, he wasn't there

Does that help you or hurt you?

3

MR. GAMEZ:

Does it help me?

It helps me, Your Honor.

4

THE COURT:

And you want me to strike what helps you.

5

MR. GAMEZ:

Withdrawn, Your Honor, withdrawn.

6

THE COURT:

See?

See, it's one of your theories, you

7

know what?

You're telling someone -- you give someone two

8

bucks, protect my property, and they also go to the bathroom or

9

get something to eat or you get two dollars worth of protection.

10

I don't know.

11

work out.

12

It's like cheap insurance, sometimes it doesn't

But you're right, it is hearsay.

You're right, they

13

are leading questions, who took your property.

You're right,

14

but sometimes it doesn't matter I think.

15

be saying anything, but maybe it will make it shorter.

16

failed in that.

But I shouldn't even

17

MR. GAMEZ:

Your Honor, we'll withdraw.

18

THE COURT:

I know.

I have

19

BY MR. TASEFF:

20

Q.

21

being missing?

22

A.

23

birth certificate, and some hygienes and other items, like a

24

watch and a necklace, and some clothing and stuff like that.

25

Q.

Mr. Alston, what did you lose as a result of your property

I lost my family -- a death certificate, my mom's, and my

Did you lose any medication?
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1

A.

Yeah, my medication, yes.

2

Q.

What was the impact?

3

A.

I had to try to find out -- the medication is severe, it's

4

very severe for me, for my health.

5

Q.

May I ask what you take the medication for?

6

A.

Antiviral, and then I had to go back and try to explain to

7

my providers what happened to the medicine and --

8

THE COURT:

9

THE WITNESS:

What was the effect of that?

Who are your providers?
It's Clear Alliance Health.

10

THE COURT:

So where are they?

11

THE WITNESS:

They are like over on Biscayne, like on

12

36th Street, it's a clinic.

13

THE COURT:

14

THE WITNESS:

15

THE COURT:

16
17
18

Yeah, they gave me another supply.
And how long did it take for them to give

THE WITNESS:

It took like close to like several days,

like two weeks, almost two weeks, several days to two weeks.
THE COURT:

20

THE WITNESS:

21

THE COURT:

23

Did they give your medication?

it to you?

19

22

It's a clinic.

You went there immediately?
Yeah, I had to.
And they didn't give you the medication for

two weeks?
THE WITNESS:

They had to -- they had to do things --

24

do my paperwork, they had to go through the channels and make

25

sure that, you know, that this was happening.
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1

THE COURT:

That what was happening?

2

THE WITNESS:

That the medicine -- when they give you

3

one bottle of medicine, they've got to make sure that you're not

4

getting just extra medicine.

5

THE COURT:

6

THE WITNESS:

I know.

How did they make sure of that?

It was the emergency medicine.

I'm told

7

like -- the emergency medicine is for backing up the medicine

8

that got took.

9

THE COURT:

10

THE WITNESS:

11

THE COURT:

12

I know, but you said it took two weeks.
Yeah, two weeks.
What did they do during those two weeks,

did they tell you?

13

THE WITNESS:

No.

Well, it's like when you're taking

14

the HIV medicine -- I'm going to say it -- when you take the HIV

15

medicine to keep my viral low --

16

THE COURT:

No, I understand why you take the

17

medication.

You go to the clinic and you say, listen, they took

18

my stuff, including my medication.

19

THE WITNESS:

20

THE COURT:

21

And you said, they have to make sure that

you're not getting extra medication, right?

22

THE WITNESS:

23

THE COURT:

24
25

Right, it got took.

sure?

Right.

That's what you said.

How do they make

They just take your word?
THE WITNESS:

Yeah.
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1

it, the insurance companies do it, but they did it for me so --

2

THE COURT:

In two weeks.

3

THE WITNESS:

4

THE COURT:

5

THE WITNESS:

They did it for me.

They said it's going to take two weeks?
Well, I got it in two weeks because I

6

kept going back.

I kept complaining about I didn't have no

7

medicine, no regimens for that month.

8

THE COURT:

9

MR. TASEFF:

Okay.

All right.

No further questions.

10

THE COURT:

Cross-examination.

11

MR. GAMEZ:

Your Honor, no cross.

12

THE COURT:

Thank you, sir.

13

THE WITNESS:

14

Thank you.

(The witness was excused.)

15

THE COURT:

16

MR. TASEFF:

17

THE COURT:

18

Have a good day.

Next witness.
Dennis Sinclair, Number 19.
Come forward, please, sir.

Raise your

right hand, please, sir.

19

DENNIS SINCLAIR, PLAINTIFFS' WITNESS, SWORN.

20

THE WITNESS:

21

THE COURT:

22

THE WITNESS:

23

THE COURT:

24
25

Yes.

Have a seat and tell us your name, please.
My name is Dennis Sinclair.

All right.
DIRECT EXAMINATION

BY MR. TASEFF:
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POTTINGER v. CITY OF MIAMI
Cite as 359 F.Supp.3d 1177 (S.D.Fla. 2019)

that Defendant failed to pay Plaintiff or
otherwise provide consideration for the
marketing and promotion. See D.E. 11.
Accordingly, the Court finds that Plaintiff
has failed to state a claim for unjust enrichment. The Court further finds that
Plaintiff cannot amend the unjust enrichment claim because, as a matter of law,
Plaintiff cannot allege any tangible benefits wrongfully retained by Defendant. If
non-payment of accepted orders had occurred, Plaintiff could have, and presumably would have made, that clear in its
Amended Complaint.

1177

was reached and consent decree was entered prohibiting arrest of homeless individuals without cause and protecting their
property. City moved to terminate consent
decree and plaintiffs moved to find city in
contempt.
Holdings: The District Court, Federico A.
Moreno, J., held that:
(1) city and police department substantially complied with consent decree;
(2) city departments substantially complied with consent decree; and
(3) finding of contempt was not warranted.
Plaintiffs’ motion denied; defendants’ motion granted.

V. Conclusion
For the reasons set out above Defendant’s Motion to Dismiss, D.E. 13, is
GRANTED. As re-pleading Plaintiff’s
claims would be futile, they are DISMISSED WITH PREJUDICE.
DONE AND ORDERED in Chambers
at Miami, Florida, this 17th day of September, 2018.

,

1. Federal Civil Procedure O2397.4
District courts are empowered to
modify or vacate consent decrees.
2. Federal Civil Procedure O2397.5
A party seeking termination of a consent decree bears the burden to show a
significant change in either factual conditions or the law. Fed. R. Civ. P. 60(b)(5).
3. Federal Civil Procedure O2397.5
Consent decrees are not intended to
operate in perpetuity and cannot condemn
an agency to judicial tutelage for the indefinite future.

Michael POTTINGER, Peter Carter,
and Berry Young, Plaintiffs,
v.
CITY OF MIAMI, Defendant.
Case Number: 88-2406-CIV-MORENO
United States District Court,
S.D. Florida,
Miami Division.
Signed 02/15/2019
Background: After city and police were
found to violate the rights of homeless
persons, 810 F.Supp. 1551, a settlement

4. Federal Civil Procedure O2397.5
To determine whether to terminate a
consent decree, a court must first look to
the basic purpose of the decree; then, the
court must determine whether there is
substantial compliance, which means the
court must determine whether the parties
have complied in good faith with the core
purpose of the decree, whether the purposes of the litigation have, to the extent
practical, been achieved, and whether it is
necessary or sensible, under current circumstances, for the court to continue to
exercise judicial oversight.
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5. Federal Civil Procedure O2397.1

8. Federal Civil Procedure O2397.6
Injunction O1716

Federal courts should not be in the
business of running important functions of
state government for decades at a time
pursuant to consent decrees.

Injunctions, such as Consent Decrees,
are enforced through the civil contempt
power of a trial court.

6. Federal Civil Procedure O2397.5

9. Federal Civil Procedure O2397.6

City and police department substantially complied with consent decree entered approximately 30 years ago that prohibited arrest of homeless persons without
cause and protected the property of homeless persons, as required to terminate consent decree, even though some homeless
encampments were cleaned out; primary
purpose of consent decree was to prohibit
arrests for engaging in life-sustaining conduct misdemeanors, city and community
developed variety of programs, including
providing $60 million in funding to shelters
and other services, consent decree was
preventing city from assisting the chronically homeless, city had implemented
training required by consent decree, officers who failed to comply were subject to
discipline, and city had policy to document
interactions.

To establish that a party acted in
contempt of a consent decree, the party
seeking the contempt ruling must show by
clear and convincing evidence that: (1) the
allegedly violated order was valid and lawful, (2) the order was clear and unambiguous, and (3) the alleged violator had the
ability to comply with the order.

7. Federal Civil Procedure O2397.5
City departments substantially complied with consent decree entered approximately 30 years ago that protected the
property of homeless persons, as required
to terminate consent decree, even though
some homeless encampments were cleaned
out; while city lacked written procedures
on the taking of property, there had been
no incidents for 20 years and no complaints about lack of written procedures,
large encampments presented sanitation
and other health concerns, clean ups were
conducted after providing advance notice
and securing shelter beds for those in the
encampments, they were permitted to take
their belongings, and property was discarded due to fears of contamination.

10. Federal Civil Procedure O2397.6
If plaintiffs make a prima facie showing of violation of a consent decree for a
finding of contempt, the burden shifts to
the defendant to show that it has complied
with the injunction, or why it should not be
adjudged in contempt.
11. Federal Civil Procedure O2397.6
Police telling homeless individuals to
move, city taking personal property of
homeless individuals during encampment
clean-up, and police arresting two homeless individuals for obstructing a sidewalk
did not violate consent decree that prohibited arrest of homeless persons without
cause and protected the property of homeless persons, as required to find city in
contempt; consent decree had general requirement that police not harass the homeless, it did not prohibit police from asking
people to move, city had obligation to keep
sidewalk clean, allowing individuals to remain on sidewalk while cleaning occurred
posed risk to their health, those asked to
move were offered clean clothes and blankets, as well as shelter placement, notice
was provided to those in encampments prior to clean-ups, consent decree did not
prohibit taking of property, but required
consistent procedures, which city employ-
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ees followed, and items were disposed of
due to contamination concerns.

Benjamin Samuel Waxman, Black Srebnick Kornspan & Stumpf PA, Maria Kayanan, ACLU of Florida, Arthur J. Rosenberg, Florida Legal Services, Kelley S.
Roark, Ritter Ritter & Zaretsky, Dante
Pasquale Trevisani, Florida Justice Institute, Miami, FL, Robert Elliot Weisberg,
Stephen J. Schnably, University of Miami
School of Law Professor of Law, Coral
Gables, FL, for Plaintiffs.
Carole Patman, pro se.
David Peery, pro se.
Kendall Brindley Coffey, Borgognoni
Gutierrez & Arza, Warren Bittner, Miami
City Attorney’s Office, Scott Allan Cole,
Thomas E. Scott, Jr., Cole Scott & Kissane, Miami, FL, for Defendant.
MEMORANDUM OPINION
FEDERICO A. MORENO, UNITED
STATES DISTRICT JUDGE
‘‘[O]ne of the things Pottinger has done
so well is create this amazing collaboration
where it forced the different stakeholders
to work together.’’ (Tr. vol. 4, 29).1 The
veracity of Judge Steve Leifman’s statement was evident in this proceeding as this
Court heard time and again about the
myriad of programs and aid available to
1.

References to the transcripts of the six-day
evidentiary hearing are as follows:
Tr. vol. 1 refers to September 24, 2018
transcript
Tr. vol. 2 refers to September 25, 2018
transcript
Tr. vol. 3 refers to September 26, 2018
transcript
Tr. vol. 4 refers to October 24, 2018 transcript
Tr. vol. 5 refers to October 25, 2018 transcript

1179

the homeless in this community. There can
be no doubt that in the twenty years this
Consent Decree has been in place, the City
of Miami has endeavored to eradicate
homelessness. Although Miami has made
significant inroads, homelessness unfortunately persists, as it does in all cities in
America. Yet, the City continues daily to
mitigate the effects in a manner consistent
with the Pottinger Agreement. The issues
in these proceedings are whether the City
has substantially complied with the Pottinger Consent Decree such that federal
court oversight should come to an end
after 20 years or whether the City’s treatment of the homeless requires this Court
to continue its oversight and even to hold
the City in contempt.
I.

BACKGROUND

The world has changed dramatically
since the original filing of this complaint 30
years ago and the City of Miami is no
exception. In 1988, Judge C. Clyde Atkins
entered an injunction to prevent the arrest
of the homeless for being homeless and the
seizure of their property. After 10 years of
litigation, a settlement was reached between the homeless Plaintiffs led by Mr.
Pottinger and the City of Miami, and the
undersigned entered the Consent Decree
commonly referred to as the Pottinger
Agreement.2
The 1998 Pottinger Agreement was later
modified with the agreement of both parTr. vol. 6 refers to November 1, 2018 transcript
2.
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The original Plaintiffs, Michael Pottinger,
Peter Carter, and Berry Young, are deceased
or their whereabouts are unknown. On December 23, 2013, the Court granted Plaintiffs’
Motion to Add Class Representatives and
named Carole Patman and David Peery as
class representatives.
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ties in 2014 to exclude sexual offenders
from the protected class of the homeless.
In the twenty years of the Pottinger
Agreement, the City of Miami police department instituted departmental policies
that prohibited the police officers’ past
practices of arresting the homeless without
cause. As a direct consequence of the excellent work done by the attorneys for the
American Civil Liberties Union representing the homeless, the Pottinger Agreement
led to, not only a change in the City’s
police department, but also contributed to
a total cultural change in the way the
homeless were treated by all City employees. That cultural change also contributed
to the creation of a Miami-Dade County
Homeless Trust supported by taxes and
grants that yield an annual budget of approximately $ 61-65 million to assist the
homeless in various activities, including
medical assistance, shelters, etc. (Tr. vol. 2,
24).
Because of these changed circumstances,
the City of Miami seeks termination of the
twenty-year old Pottinger Agreement. On
the other hand, the Plaintiffs not only oppose the termination of the agreement, but
they have also moved to hold the City of
Miami in contempt for violating the agreement by seizing the property of the homeless in the City’s clean-up operations. The
City’s 2018 clean-up operations were essential because of the health and safety
concerns stemming from various homeless
encampments.
The Court conducted an evidentiary
hearing on the parties’ motions over numerous days. The Court will make findings
of fact and separate conclusions of law
based on the testimony of the City’s wit3.

See https://www.census.gov/quickfacts/fact/
table/miamicityflorida,miamidadecounty
florida/PST045217.

4.

It is estimated that the population of the
County’s unincorporated area exceeds one

nesses, over thirty homeless witnesses,
and several expert witnesses in the field of
homelessness. The Court is not charged
with ‘‘resolving’’ the homeless problem in
the City of Miami. However, the Court was
impressed with all the services provided to
the homeless by many individuals and organizations as a direct consequence of the
cultural change engendered by the Pottinger Agreement. As such, there is little
dispute that the number of homeless has
been reduced countywide from 10,000 to
around 1,000, although those numbers are
imprecise because of the difficulty of
counting the homeless. Of those, the overwhelming majority (over 600) are in the
City of Miami. According to the U.S. Census, the 2017 population estimate for the
City of Miami is 463,347 and the estimate
for the County is 2,751,796.3 Meaning, even
though the City’s population is only about
17% of the County’s overall population, it
is home to over 60% of its homeless. Indeed, Mr. Ronald L. Book, Chair of the
Homeless Trust, testified that 66% of all
homeless individuals placed in shelters
come from the City of Miami. (Tr. vol. 2 at
10).
Thus, there is little dispute that Miami
has changed, its homeless population has
declined by 90%, and the City is the only
municipality out of 34 in Miami-Dade
County and the County’s unincorporated
area,4 subject to the Pottinger Agreement.
Also, both sides agree that arresting the
homeless is never a solution because, apart
from the constitutional impediments, it is
expensive, not rehabilitating, inhumane,
and not the way to deal with the ‘‘chronic’’
homeless, who suffer from mental illnesses
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million residents, approximately 36% of the
total
population.
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and substance abuse addiction. The solution to those problems is beyond the scope
of any power given to the judiciary. Yet,
the Court does have the power to enforce
the parties’ agreement and of course,
courts always have the power to enforce
the United States Constitution to protect
individuals from unlawful arrests and seizures of their property.
The dispute in this case is simply the
impact that terminating the Pottinger
Agreement will have on the constitutional
rights of the homeless to be free from
harassment, arrests, and the unlawful taking of their property. During the last
twenty years, so much has changed in how
the City of Miami treats its homeless population that the Court finds the Pottinger
Agreement should indeed be terminated.
The changes in the treatment of the homeless are the direct result of the vigorous
challenge by the American Civil Liberties
Union attorneys on behalf of the homeless
in this case.
The Court is under no illusions that the
City of Miami has resolved homelessness.
But, as homeless expert Judge Steve Leifman, a witness for the Plaintiffs, testified,
Miami has become the best city in the
country in dealing with the homeless. The
health crisis, about which there is no dispute involving drug use, public sex, and
rodents in homeless ‘‘camps,’’ must be
dealt with for the protection of the homeless themselves and the citizens, including
children, who live and walk near these
gatherings. Any abuse by the authorities is
subject to individual civil rights suits.
Unattended personal property left on public sidewalks and fences, which pose public
health and safety concerns, are allowed to
be seized and dispensed by the City. Any
arrest not based upon probable cause by
the City of Miami police department will
subject the police to the same liability

1181

whether the aggrieved party is homeless
or has a home.
Therefore, the City of Miami’s Motion
for Termination is GRANTED, and the
Plaintiffs’ Motion to Hold the City in Contempt is DENIED.
II.

FINDINGS OF FACT

Twenty years ago, this Court approved a
settlement between a class of Plaintiffs,
consisting of homeless individuals, and the
City of Miami, where the Plaintiffs lived.
United States District Judge C. Clyde Atkins found the City of Miami had unconstitutionally arrested homeless persons for
engaging in life-sustaining acts they were
forced to conduct in public, such as sleeping, cooking, eating, sitting, congregating,
and relieving themselves. Judge Atkins
found the City ‘‘used the arrest process for
the ulterior purpose of driving homeless
from public areas.’’ Pottinger v. City of
Miami, 810 F.Supp. 1551, 1566 (S.D. Fla.
1992).
Recognizing the limited role of the
Court in fashioning a remedy, Judge Atkins issued a negative injunction that prohibited the City from arresting homeless
people for sleeping, eating, lying down, or
sitting in two safe zones he established in
downtown Miami. The injunction further
prohibited City police from destroying personal property belonging to the homeless.
The injunction did not prohibit police from
arresting homeless persons for criminal
acts.
The Settlement Agreement ultimately
reached in this case was the product of ten
years of litigation, appeals, and extensive
mediation. After a hearing, this Court, assigned to the case after Judge Atkins,
approved the Pottinger Agreement, which
has been in place ever since.
As modified in 2014, the Consent Decree
details a protocol that governs City of
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Miami police interactions with those experiencing homelessness. City police may not
approach a homeless individual, who is not
committing a crime, unless the approach is
to offer services. (Consent Decree, Def.
Exh. 1 at 6-8).5 With certain exceptions,
the police may not arrest or threaten to
arrest any homeless person for committing
‘‘life sustaining conduct misdemeanors,’’
unless they first offer the individual an
available space in a shelter within city
limits or within a mile of those limits, and
the individual refuses that offer. Id. at 6, 8.
Upon refusal of available shelter, the
homeless individual is subject to arrest if
there is probable cause that a crime has
been committed. Id. The Consent Decree
lists the life-sustaining conduct misdemeanors and does not prohibit police from
arresting individuals for misdemeanors not
on the list. Id. at 9-11. Miami police need
not offer shelter prior to arresting a homeless individual committing a felony. Id. at
12.
The Consent Decree also offers protection for the property of homeless individuals. The Decree requires all City employees to follow procedures for taking custody
of personal property and not to destroy
personal property reasonably recognizable
as belonging to the homeless. Id. at 12-13.
The Decree does not prevent the City
from destroying contaminated property, or
property that otherwise poses a health
hazard. Id. The evidence showed that although the City has routine protocol in
place, the City outreach team did not have
written procedures in place for the handling of property when the Plaintiffs filed
their motion for contempt.6
5.

The Consent Decree is at D.E. 382. The
2014 Addendum is at D.E. 525-1.

6.

After Closing Arguments, the City filed a
written Administrative Policy Addressing

In its motion, the City of Miami seeks to
terminate the Consent Decree, or at the
very least, modify it in four different ways.
One proposed modification is to exclude
what the City calls the chronically homeless from the purview of the decree. The
other proposed modification would permit
a shelter space anywhere in Miami-Dade
County to be offered in lieu of arrest for a
life sustaining conduct misdemeanor, rather than only a shelter within the city limits
or within one mile, as is currently the case.
The City also proposes two additional
modifications, which are to include language prohibiting the storage of a homeless person’s belongings on public property
and exempting from the Decree actions
taken by the City in cleaning public areas.
In its discretion, the Court held an evidentiary hearing to resolve the disputed
issues of fact and to determine whether
the City carries its burden to show significant changed circumstances and substantial compliance with the Consent Decree.
The inquiry is fact-intensive. The trial
court is ‘‘vested with broad discretion in
granting or denying discovery.’’ See King
v. Greenblatt, 149 F.3d 9, 13 (1st Cir.
1998). This Court allowed the parties limited discovery prior to conducting the evidentiary hearing.
A.

Summary of Changed Circumstances in the City of Miami since
1998

The testimony was unequivocal that the
Pottinger Agreement was a catalyst for all
the stakeholders in Miami-Dade County to
devise appropriate programs to combat
homelessness. It was an ‘‘incentive to provide the services for the population.’’ (Tr.
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Treatment of Homeless Property. Because
this policy was not introduced at the evidentiary hearing, the Court does not rely on it in
ruling on the motions.
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vol. 4, 8). Judge Steve Leifman, Associate
Administrative Judge of Miami-Dade
County’s Criminal Division, and the Chair
of the Florida Supreme Court Steering
Committee on Mental Health and Substance Abuse Courts, testified that ‘‘[i]t
has been a significant motivator for all the
stakeholders to come up with appropriate
programs on how to deal with this population, and it has worked.’’ Id. at 7. The
evidence showed that the numbers of
homeless persons in Miami has plummeted. Id. The evidence also showed that the
‘‘population that we have left on the street
is different than what we had when we
first started.’’ Id. Pottinger was not developed to address the mental and substance
abuse issues that remain present in our
community. It was primarily devised to
prevent the police from arresting the
homeless in certain circumstances and
from unlawfully taking their property. The
evidence showed ‘‘it has achieved that
end.’’ Id. at 15. The evidence also showed
that the City of Miami is unlikely to revert
to those policies given the myriad of programs available to it as a means to aid the
homeless. Those programs did not exist
when Pottinger was filed in 1988. It is true
that by the time the Consent Decree was
entered, ten years after the litigation began, the wheels were in motion and homeless aid initiatives were beginning to take
shape. In the twenty years since, the proliferation of services and funding available
in this community has been transformative
causing a 90% reduction in the number of
homeless. There is also a general consensus of what work remains and how to chip
away at those remaining statistics.
1.

Changes in Police Work

The City began its presentation by calling its Police Chief Jorge Colina, a 28-year
7.
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veteran of the force and the chief since
January 2018 and James Bernat, an executive officer for the Police Department, and
an 11-year veteran with the force. Chief
Colina discussed the City’s interdepartmental efforts to aid the homeless, including the City’s newly formed Department of
Human Services. (Tr. vol. 1, 60-61, 94).
Both testified regarding the changes in
policing since Pottinger’s inception. Now,
every City officer wears a body camera to
record engagements with the public and
every officer has access to an interactive
simulator to teach them how to react in
different scenarios. Id. at 65-67. Every police vehicle has a computer, where officers
can watch training videos and access Departmental Orders, including those orders
explaining how to treat the homeless. Id.
at 68-69. All officers receive training on
Pottinger’s requirements and scenariobased training so they are well-versed in
the appropriate treatment of the homeless.
Id. at 54-55; (Def. Exh. 40).
Chief Colina testified that the department has implemented disciplinary procedures since the Pottinger agreement was
entered. Id. at 61. Any police officer found
to have violated the order is subject to
discipline, up to and including termination
or arrest. Id. at 47-48. One incident involving a homeless individual named Java
Brooks, is under investigation by the Department’s Internal Affairs. Id. at 87-88.7
Section VIII of the Pottinger Agreement requires the City to keep records of
police interaction with the homeless. Pursuant to the agreement, officers document
every interaction with a homeless individual in the form of a Field Information Card.
(Def. Exh. 1 at 9). Departmental Order 11,
Chapter 10 requires that these cards be
kept on file with the police records unit

The Court notes that Java Brooks testified
that she had recently changed her name and
her prior name was Java Houston. In the
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pleadings, the parties use both names interchangeably. (Tr. vol. 3, 151).
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like the old library card cataloguing system. (Def. Exh. 95, 100). Beyond dispute is
that changes in technology, including body
cameras and cellular phones, render this
requirement of a ‘‘card catalogue’’ archaic
and obsolete. The Court observed videotape evidence documenting police interactions with the homeless in this case. (Pl.
Exh. 578-37, 39). Although there are many
contributing factors, the transparency in
police work, caused by technology, surely
helped precipitate the sharp decline in arrest statistics relating to homeless individuals. (Tr. vol. 4, 30).
2.

Funding Changes and the Development of the Continuum of Care

The evidence described the changes in
funding efforts in Miami-Dade County
since the inception of the Pottinger Agreement. Ronald L. Book, the Chairman of
the Homeless Trust for the last decade,
testified as to the funding efforts to assist
the homeless in this community. Prior to
serving as the Chair of the Homeless
Trust, Mr. Book chaired the finance committee since the Homeless Trust’s creation
over 24 years ago. Mr. Book began his
work 25 years ago on a legislative effort to
pass the food and beverage tax in MiamiDade County. (Tr. vol. 2, 5-6). The tax was
an outgrowth of the Governor’s Commission on Homelessness and part of a 10year plan to end homelessness in MiamiDade County. Id. The Homeless Trust is
the funding source and overseer of the
panoply of services for the homeless,
known as the continuum of care in MiamiDade County. Id. Twenty-seven members
participate on the public board that administers the food and beverage tax dollars,
federal and state grants, and other revenue streams. Id. The continuum of care
was created to provide all the programs
and services needed to end homelessness.
Id. at 7. It starts with the City of Miami’s
outreach teams, known as the Green

Shirts, many of whom are formerly homeless individuals themselves. The Green
Shirts work on bringing the homeless into
the continuum of care, which includes medical care, mental health counseling, substance and alcohol abuse treatment, shelter, and housing. Id. at 10.
The City’s outreach efforts are ‘‘completely intertwined’’ with the Homeless
Trust. Id. at 9. The Trust owns two Homeless Assistance Centers, in its partnership
with the Chapman Partnership. Id. at 10.
The City’s outreach workers bring the
homeless individuals (from the City of Miami and other geographic areas) to these
centers; the homeless cannot simply walk
into a center for assistance. Id. The placements in the Chapman Homeless Assistance Centers are 66% derived from the
City of Miami. Id. In the 24 years since the
creation of the Homeless Trust, the County started with over 8,000 street unsheltered homeless individuals, and that number has plummeted to 1,104. Id. at 11. Of
the roughly 1,000 homeless in the County,
approximately 664 are in the City of Miami. Id. at 11, 17. Mr. Book testified there
has been a 90% reduction in the City of
Miami and countywide since the start of
the Homeless Trust. Id. at 11.
The Department of Housing and Urban
Development also provides funding and
dictates certain standards and protocols
for homeless individuals to access the system. (Tr. vol. 2, 79). The Homeless Trust
developed a Coordinated Entry System,
which provides a hotline for homeless individuals to call for aid. Id. The evidence
showed that homeless individuals sometimes have to call the hotline for 30 days
or more to get into a shelter. Id. at 79-80;
(Tr. vol. 3, 50-51). The Camillus House
Day Center provides phones for them to
call the hotline. (Tr. vol. 2, 80).
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The monies generated by the Homeless
Trust from the food and beverage tax are
used as an elastic band. Id. at 13. When
the Trust provides funding to the different
community-based organizations, such as
Camillus House and the Salvation Army,
the Trust expects these organizations to
use those funds as leverage to obtain additional grants and funds to buy more beds
and units of housing. Id. Of the funds
collected by the Trust, approximately 33 to
34% are generated in the City of Miami,
which is the dominant source of food and
beverage tax revenues in the County.8 Id.
The Pottinger Agreement has no impact
on the collection of the food and beverage
tax. Id. at 15.
Camillus House is a key component of
the continuum of care. Hilda M. Fernandez, the CEO of Camillus House, a Ministry of St. John of God, testified regarding
the organization’s work with the homeless
in Miami-Dade County. Id. at 50. Camillus
House operates programs throughout the
county serving about 1,100 people daily.
Id. at 51. Some of the programs include
the Lazarus project, which is a program
that is a combination of employees from
Camillus House and Camillus Health. Id.
at 52. The medical assistants, a psychiatric
nurse practitioner, and the Green Shirts
engage the hardest to serve, severely mentally ill chronically homeless, medicate
them on the street, and get them sufficiently stable to enter the continuum of
care. Id. Dr. Edward Suarez, the former
director of the Lazarus Project, testified
that the idea is to get homeless individuals
started on necessary medication and therapy while they await housing. Id. at 94-95.
8.
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Camillus also provides a day center to
serve the street homeless, allowing individuals to come in and access showers, clothing, a hot breakfast, and mail service. Id.
at 52. Camillus operates with a sister agency, Camillus Health Concern, which provides a clinic on the Camillus campus,
which provides healthcare services to those
that come into the day program. Id. at 55.
Camillus provides temporary storage while
people are accessing services on the Camillus campus. Id. at 52. The organization
also provides emergency housing, treatment programs, and permanent supported
housing. Id. at 52-53. In providing all these
services, Camillus serves various populations, including unaccompanied homeless
youth, victims of human trafficking, and
veterans. Id.
For the last fifteen years, Camillus has
been providing permanent housing, which
is known as the Housing First model in
the continuum of care. Id. This is housing
for individuals moving out of homelessness, who do not need intensive support
services, and can pay reduced rents to live
in facilities owned by Camillus. Id. There
are on-site clinicians that provide services
to individuals in permanent supported
housing. Id. at 56.
In addition to Camillus House’s partnership with the City of Miami on the Lazarus
Project, the City has an agreement with
Camillus to fund shelter beds and provide
support for the Camillus Day Center program. Id. at 56-57. The City funds 75 beds,
65 are extended-stay beds, and 10 are 24hour beds. Id. at 59. Former City Commissioner Marc Sarnoff testified that the City
provided funding, $ 10 million dollars, to

The food and beverage tax is not charged in
the cities of Miami Beach, Bal Harbour, and
Surfside, which charge tourism-related taxes.
The City of Miami Beach provides funds to
buy beds in the continuum of care and coordi-

402

nates with the Homeless Trust in that regard.
When the City of Miami Beach purchases
beds, oftentimes the beds are in the City of
Miami. (Tr. vol. 2, 13-15).
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aid Camillus House’s relocation to its new
campus. (Tr. vol. 2, 30).
3.

The Chronically Homeless and Outreach Efforts

The City’s outreach efforts have also
changed since the inception of the Pottinger Agreement. The record demonstrates
agreement among City police and administration that arresting homeless individuals
is not an effective remedy since the homeless individuals return to the streets within
a short time. The City created outreach
operations to move homeless individuals
off the streets and into the continuum of
care. As of the fall of 2018, the City created a new department called the Department of Human Services. (Tr. vol. 1, 276).
The Department includes homeless outreach, a child care center, job training, and
employment. Id. at 277. Prior to this past
fall, the City of Miami’s Department of
Veterans Affairs and Homeless Services
provided outreach to the homeless community.
The City’s Green Shirts, the homeless
outreach employees, work in the streets of
Miami to move the homeless into the continuum of care or to get them social services as needed. Sergio Torres, the Director of the new Department of Human
Services, testified that he conducts training sessions for his department, and other
City employees, who interact with the
homeless, including Parks and Recreation
staff and the police department’s Neighborhood Enhancement Teams. (Tr. vol. 1,
233-234). David Rosemond, the Assistant
Director of Neighborhood Enhancement
Teams, oversees the Green Shirts to ensure they are working as a cohesive unit.
(Tr. vol. 6, 30). Due to the teams’ active
engagement with the homeless, the City of
Miami has a contract with Miami-Dade
County to perform the work countywide.
Id. at 31. The role of the Green Shirts is to

usher the homeless from the streets and to
the agencies that can best provide them
services. Id. at 32. Many know the homeless individuals by first and last names and
know their circumstances. Id. at 33. The
City provides the Green Shirts with training on how to engage the homeless, how to
provide them services, and how to talk to
people who find themselves homeless. Id.
The majority of the Green Shirts are formerly homeless individuals, or individuals
in recovery. Id. at 34. Some of the Green
Shirts have been working in that capacity
since the inception of the project in 1992.
Id. at 35.
The outreach efforts are not always successful as many homeless individuals refuse available shelter. Officer James Bernat testified that many prefer to stay
homeless even if they can obtain available
shelter due to mental illness, substance
abuse issues, and other reasons. Judge
Leifman, a witness for the Plaintiffs, also
confirmed the change in the type of homeless individuals now versus twenty years
ago. Shelters are controlled environments
with rules, which many homeless individuals do not want to follow. A majority of the
unsheltered homeless population are
‘‘chronic homeless,’’ meaning they have
been living on the streets for 365 days or
more, or they experience four instances of
homelessness in a three-year period. (Tr.
vol. 2, 17). About 67-69% of the homeless
population is chronically homeless. Id. This
is a population that is shelter-resistant and
would benefit from a Housing First program, which is not a shelter facility, but
rather an individualized home. Id. This
population needs to be incentivized to seek
housing. Mr. Book testified that allowing
street feedings and panhandling, as well as
the Pottinger agreement, itself, all make it
harder to get the chronically homeless into
the continuum of care. Id. at 17. The County and Jackson Memorial Hospital gave
$ 42 million for the construction of a new
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facility on 7th Avenue and 22nd Street in
the City of Miami to help this population.
In addition, there is a city-owned property
around that facility, and a desire to build
thousands of new units of low-income affordable housing for the chronically homeless. (Tr. vol. 4, 25-26).
There is agreement that many chronically homeless suffer from mental illness. In
2000, Judge Leifman convened a summit
to address how to better handle mental
health issues in the criminal court. (Tr. vol.
4, 2). The summit devised a pre- and postarrest diversion system. As a result, Miami-Dade County has the largest squad of
officers trained in Crisis Intervention
Team policing. Id. The program provides
training for law enforcement that teaches
them to identify people in crisis, how to
deescalate a situation, how to Baker Act 9
individuals, and where to take them. The
programs provide an alternative to arrest.
Id.
The summit also set up post-arrest diversion programs for people with serious
mental illness who get arrested, one for
misdemeanants, one for non-violent felonies, and one for competency restoration.
Id. at 3. The success of those programs is
evidenced in the statistics. ‘‘[B]etween
2010 and 2017, the City of Miami and
Miami-Dade Police Department[s] combined, handled 83,427 mental illness calls
and only made 149 arrests.’’ Id. The recidivism rate has dropped from 72 to 20 percent in the misdemeanor program and the
felony program has saved the County
‘‘about 68 years of jail bed days with a low
recidivism rate.’’ Id. The Competency Restoration Alternative Program helps individuals get services as opposed to being
sent back to the street without assistance.
Id. Before these programs started, there
9.
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were two shootings per month of people
with mental illnesses. Id. at 19. Now, there
have been five or six in eight years. Police
injuries of mentally ill people has almost
completely vanished and ‘‘out of 5,200 calls
in the City of Miami last year there were
six arrests.’’ Id. When a mentally ill homeless person winds up in court, the state
court calls the Green Shirts to aid the
homeless individual. Id. at 33.
The Green Shirts are also involved in
the University of Miami’s Needle Exchange Program. Dr. Edward Suarez testified that it is Florida’s first and only syringe exchange program. (Tr. vol. 2, 92,
96). As part of his work and due to his
training in crisis intervention, Dr. Suarez
can Baker Act when he sees an ‘‘individual
who’s floridly psychotic, responding to internal stimulation TTT hasn’t eaten, hasn’t
drank, not taking care of himself, is being
a danger to themselves by way of selfneglect TTT to the point of self-harm.’’ Id.
at 98. At that point, Dr. Suarez can call a
City of Miami Neighborhood Resource Officer to transport the individual to Jackson
Crisis, and that individual gets housed. Id.
at 99. He says that he has a symbiotic
relationship with the City of Miami police
and to that end, he testified that ‘‘whenever [the police or outreach personnel] get
into a jam, before they commit anything –
whatever, before they put any hands on
anybody or anything of that sort, I get a
phone call’’ seeking advice and assistance
since he is familiar with many homeless
individuals. Id.
The objective of the Needle Exchange
Program is to test the homeless individuals
for HIV and Hepatitis C. When homeless
individuals test positively for HIV, Dr.
Suarez starts HIV medication that same
day. Id. at 106. He then goes out to find

The Florida Mental Health Act, commonly
known as the Baker Act, allows for the involuntary institutionalization and examination of
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that person in the street, days later, to
remind them to refill their medications. Id.
The City of Miami aids in the process by
helping Dr. Suarez locate individuals and
place them into shelters.10 Id. at 107, 120.
Once the individual is in a shelter, Dr.
Suarez can get that person into HIV care,
and that person will have a dedicated
space to store the HIV medication. Id. at
107.
B.

Outreach Efforts and Procedures
Regarding Property

The Consent Decree contains a section
titled: ‘‘Disposition of Property Belonging
to Homeless Person who is arrested.’’ It
states:
The City shall respect the personal
property of all homeless people. The
Miami Police Department (and all other
Departments including but not limited to
Parks and Recreation and Solid Waste)
shall follow their own internal procedures for taking custody of personal
property. In no event, shall any city
official or worker destroy any personal
property known to belong to a homeless
person, or readily recognizable as property of a homeless person (i.e. bedding
or clothing and other belongings organized or packaged together in a way
indicating it has not been abandoned),
except as is permissible by law and in
accordance with the department’s operating procedure, or if the property is
contaminated or otherwise poses a
health hazard to City workers or to
members of the public.
(Def. Exh. 1 at 12). This section places two
requirements on the City departments
with regard to property of homeless individuals: (1) all departments must ‘‘follow
their own internal procedures for taking

custody of personal property,’’ and (2) no
City employee may destroy property belonging to homeless individuals except
where permitted by law, or if the property
is contaminated. The evidence showed that
the City outreach workers follow internal
procedures, albeit unwritten ones, for the
handling of property. The Pottinger
Agreement did not require the City to
have written procedures for the handling
of property. Although a written protocol is
preferable and has finally been prepared,
it is important to note that in the twenty
years that Pottinger has been in place
there has not been a complaint regarding
the handling of property or a lack of written procedures until now.
When an outreach worker assists a
homeless individual into a shelter, the
worker follows a procedure to deal with
the property. (Tr. vol. 1, 248-49, 254).
When a homeless individual accepts an
offer of shelter from an outreach worker,
the outreach team assists him in storing
bulkier property that the individual cannot
take into a shelter. (Tr. vol. 6, 44). The
homeless person entering a shelter takes
the belongings he may want to keep, and
the outreach worker will itemize the rest
of the items on a receipt, which the outreach worker then gives to the homeless
individual. Id. The outreach worker then
takes that property to the City’s storage
unit. Id. This same protocol would be used
when encountering abandoned property in
the streets. Id. at 46-47. In that situation,
the outreach worker will go through the
property and separate items of value, including
documentation,
medication,
phones, or pictures. Id. The outreach
worker itemizes those things and puts
them in a bag to take to storage. Id. The
outreach worker also leaves a note on the

10. Dr. Suarez testified that Green Shirt Willie
Rachel helps him locate these individuals. (Tr.

405

vol. 2 at 102, 107).

POTTINGER v. CITY OF MIAMI
Cite as 359 F.Supp.3d 1177 (S.D.Fla. 2019)

site where the things were located so that
the individual knows that his belongings
were gathered by the outreach team. Id.;
(Def. Exh. 28) (photographs of notes on
fences). The notice contains an address
and phone number where the homeless can
retrieve their property. Id. The department stores the property as long as there
is space, and in reality, has not thrown
anything away. (Tr. vol. 6, 48-49). The
outreach team patrols those areas for days
where the property would be taken in the
event someone is looking for his belongings. Id. at 46-47. Only one homeless person, Robert Rhodes, testified that he attempted to retrieve his property from the
facility, and was unable to do so. (Tr. vol.
3, 17-18).
1.

2018 Clean-Ups

The City outreach workers unquestionably began clean-up efforts in the downtown Miami area in 2018 due to health and
sanitation concerns from the homeless encampments. The City Manager Emilio
Gonzalez coordinated various city departments to target and clean up hotspots. His
direction to clean these areas indicates
that the work should be done in accordance with the Pottinger Agreement. (Pl.
Ex. 601-65). Plaintiffs claim Mr. Gonzalez’s
directive was the beginning of a coordinated attempt to disperse the homeless from
the downtown Miami area and resulted in
a violation of constitutional rights. Evidence showed that the City’s efforts were,
at least in some part, due to complaints it
had received from residents. The Plaintiffs
rely on an email from Milton Vickers, Special Assistant to the City Manager, to
make this point. The text of the email from
Milton Vickers to Police Chief Colina
reads:
Chief Colina, the Homeless Outreach
staff have developed a plan to address
homeless encampments and unattended
11.
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contaminated items. It is imperative that
this be coordinated with police in these
locations and be patrolled in the future
to ensure that homeless individuals do
not return to these locations. The Homeless Outreach staff will be in full compliance with the Pottinger Agreement.
Please see thread below.
(Pl. Exh. 601-65 at 1); (Tr. vol. 1, 82). The
Deputy City Attorney Barnaby Min also
wrote an email to other Assistant City
Attorneys requesting that they follow-up
with Milton Vickers to make sure the
clean-ups were Pottinger compliant. (Pl.
Exh. 601-4). The evidence showed that the
City tried to relocate the individuals that
were living in the clean-up areas to available shelters and that individuals returned
to the spots after the clean-ups. (Tr. vol. 3,
13) (Testimony of Robert Rhodes) (stating
he walked down the street with his belongings while the City power washed the
street and he returned later that afternoon
and slept in the same location that night.).
That the City wanted to prevent the squalor and unsanitary conditions from re-manifesting after completing a clean-up is not a
Pottinger violation. Rather, the clean-up
efforts inure to the benefit of the homeless
sleeping on the sidewalks. Overall, the evidence showed the City was working to
clean the streets for the public welfare,
while also meeting its Pottinger obligations.
On September 19, 2018, the Florida Department of Health notified the City of a
specific area of concern located between
13th and 14th Streets and between NW 1st
and 2nd Avenues in Overtown, a neighborhood in Miami north of the downtown area.
The Department indicated that these areas
were a significant public health concern
and were being investigated. (D.E. 6581).11 The clean-up had to be handled with

The City filed a motion for judicial notice
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the assistance of a specialized biohazard
waste clean-up crew. Video evidence
showed human feces, rats, and contaminated items in the area. Judge Leifman testified that he observed this site under the
expressway overpass, in the Overtown section of Miami, which he described as a
public health crisis. (Tr. vol. 4, 12). ‘‘It was
like a horror movie. There were a lot of
women using right in front of us. There
were needles hanging out of different
parts of their body. Many were collapsed
lying on the street half naked. There were
rats running around, there were needles
everywhere. It was an opioid den TTT
There was a big concern that if we disturbed the site too quickly those illnesses
would spread.’’ Id. Judge Leifman testified
that a young boy was walking through the
area on his way to school and got his
hands on fentanyl and died. Id. at 21.
Despite the gravity of the situation, there
was not one arrest. Id. at 15, 20. With
regards to this site, Judge Leifman testified that 30 people were moved into treatment within a week and property was appropriately taken. He did not witness City
officials seizing and destroying personal
property. Id. at 20. He noted that from
what he observed, however, that mattresses and whatever else was being used for
sleep were not fit for human use. Id. Dr.
Suarez was also involved in this clean-up of
this Overtown site. (Tr. vol. 2, 110). Once it
was clear that there was an HIV network,
Dr. Suarez stated that City workers understood that the homeless individuals in
this area could not be dispersed and that
when the appropriate time came, they
would work to get the people into shelters.
Id. at 111.
The City protocol for executing the
clean-ups includes posting notices at least
The Plaintiff did not oppose the request as to
this particular document and the motion is
granted as to this document.

seven days prior to the clean-up. (Tr. vol.
1, 235-36; 216-17); (Tr. vol. 2, 65). In the
two weeks leading up to a clean-up, the
City outreach workers would provide increased efforts to place the individuals living in certain areas of downtown in available shelters. Id.; (Tr. vol. 6, 43). Camillus
House ensures there are beds available
when the outreach teams identify areas for
clean-ups. (Tr. vol. 2, 64). The evidence
showed there is daily engagement, which
means that the outreach teams go out
daily at different times to offer individuals
placement opportunities as often as possible before the clean-up.12 (Tr. vol. 2, 65-66);
(Tr. vol. 6, 43-45). Much like the City’s
general protocol for handling property, the
outreach workers followed the same procedure during clean-ups. If the outreach
workers identify anything important –
such as identification cards or medications – they inventory and store the
property. They discard contaminated property. (Tr. vol. 1, 248-49). The outreach
workers leave a notice for property they
take to storage or discard. (Tr. vol. 2, 65);
(Def. Exh. 28). The Plaintiffs dispute that
these notes were left and argue there was
no guarantee that the owner of the property would receive these notes. The evidence
showed a few examples where the handwritten notes were placed on a fence, such
that they would not easily blow away. The
handwritten notes provided an address
where the City took the unattended personal property. Id.
Dr. Edward Suarez testified about the
clean-ups stating that the team comes with
‘‘engagement tools: bottles of water, food,
blankets. We do not go in there with the
idea ofTTT dispersing or kicking people out
because that doesn’t help. That just
12. Clean-ups are also referred to as encampment closures on the record. (Tr. vol. 2, 64).
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spreads the problem across the city, and
we use engagement tools to build rapport.
So the clean-up is really rapport building.’’
(Tr. vol. 2, 103). Dr. Suarez explained that
he shows up with the City employees to
perform the clean-up and they ask the
individuals to move. They offer them clean
clothes. While the clean-up is going on, the
individuals are offered detox at Banyan
Behavioral or shelter beds. They work
with Camillus and the Homeless Trust to
ensure there are shelter beds available
during a clean-up. Id. at 104-105. He also
testified that they ask individuals to ‘‘move
for a little bit until we clean everything,
and they’re more than welcome to come
back to that spot.’’ Id.
Plaintiffs presented the testimony of
over thirty homeless individuals, including
the class representative David Peery. Cumulatively, the homeless witnesses testified about what occurred during the cleanups.13 The Plaintiffs presented testimony
that the clean-ups in the Lot 16 area would
start very early in the morning. That appears reasonable so as not to impede both
vehicular and pedestrian traffic, which increases tremendously as thousands of employees come to work before 8:00 a.m. The
homeless witnesses testified that officers
and Green Shirts would sound loud noises,
shine bright lights, and request the homeless, who are sleeping on the sidewalks,
move so that they could pressure clean the
sidewalks. (Tr. vol. 3, 12, 42, 76). Officer
Jose Galvez, who works with the City’s
Neighborhood Enhancement Team, testified regarding the clean-ups. As a neighborhood resource officer, he goes to com-
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munity meetings to address issues in the
downtown Miami area. (Tr. vol. 1, 203).
Officer Galvez testified that the City starts
the clean-ups early in the morning before 8
a.m. Id. at 204. The Neighborhood Solid
waste teams drive trucks to collect bulky
items in the streets or on the curb. Id. at
207.
The manner that the City handled personal property during the clean-ups is vehemently contested in this proceeding.
When property is found, the Neighborhood
Solid Waste team will take contaminated
unattended property, such as cans, food, or
soiled sheets. Id. at 210. Officer Galvez
said the team does not discard abandoned
bookbags, which he says are left in the
middle of everything. Id. In video footage,
the Court observed the officers placing
sheets and mattresses, and trash bags in a
pile to be discarded. Again, such actions
appear reasonable due to the evidence of
contamination and the spread of diseases.
However, unattended bicycles, which pose
no such health risk, were left by the cleanup crews on the street. Officer Galvez testified about the need to pressure wash the
street on 1st Street and Southwest 2nd
Avenue, because of the amount of human
feces, urine, and contaminated sheets in
the area. Id. at 213. During the pressure
washing, the homeless were asked to
move, even if they were sleeping, and
many went across the street to an empty
parking lot. Id. at 214. They were again
offered available shelter, which is corroborated by the testimony of Hilda Fernandez, who testified that Camillus House sets
aside beds during clean-ups so that the

13. There are a few areas where the clean-ups
occurred: 1) the downtown area known as Lot
16, a municipal parking lot east of the Miami
River under the I-95 underpass, bounded by
the Miami River on the east, S.W. 1st Street
on the north, and S.W. 3rd Street on the
south; 2) Overtown area under the I-395 overpass on N.W. 11th and 13th streets between
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N.W. 1st and 2nd Avenues; 3) the downtown
area by the old Macy’s on Flagler street; 4)
N.W. 6th street by the new Brightline station
and one block from this courthouse; 4) the
downtown area by Government Center across
the street from this courthouse; and 5) Peacock Park in Coconut Grove.
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affected individuals would have a place to
go. Dr. Suarez also testified that affected
individuals were offered an opportunity to
go to a detox facility. (Tr. vol. 2, 64, 105).
The Neighborhood Solid Waste team discarded whatever property the homeless no
longer wanted to keep and would provide
bags so they could carry their personal
belongings. (Tr. vol. 1, 215-216). Officer
Galvez corroborated that notice would be
posted for a clean-up, although he did not
do it himself. Id. at 216-17, 219; (Tr. vol. 3,
89) (homeless individual testifying that
‘‘there were signs up saying that they were
going to be cleaning.’’).
Almost all the homeless witnesses testified that they saw City workers take property. A few testified that they personally
witnessed either their own or other people’s property being seized. Several witnesses testified generally that they had
witnessed City of Miami employees throwing unattended property into trucks. (Tr.
vol. 5, 18). For the most part, the testimony was that property was kicked around,
thrown into piles, and then loaded into
trucks when the homeless were not present, even if they had left their belongings
neatly by the side of the fence or in a
manner that did not obstruct the sidewalks. Id.; (Tr. vol. 3, 90). Some said they
asked the City for their property back, but
that their requests were denied. Id. at 26364. Plaintiffs testified to losing small items,
such as identifications, medicine, eye glasses, cellular phones, personal notes from
family members, and photographs. Id. at
52-57, 83, 90-91, 113, 263. Various homeless
persons, who lost their property, testified
that they had left items in either a backpack, bag, or suitcase and positioned them
out of the way. Id. at 44, 193, 222. Some
claim that police and City workers did not
allow homeless people to retrieve and save
the property of another from disposal during a clean-up operation. Id. at 76. For
example, Eli Halter, a Marine veteran,

testified, if you were not there, your property went into a pickup truck. Id. at 76;
(Tr. vol. 4, 18). Robert Rhodes, however,
testified that he was able to grab the
belongings of his neighbor, who slept next
to him on the street and left shortly before
the clean-up. (Tr. vol. 3, 15). Obviously,
there is no excuse for the taking of identification cards, medicine, eye glasses, cellular phones, or photos, as they, by themselves, do not present a health hazard. The
dilemma is what to do with those items if
they are commingled with backpacks, mattresses, sheets, food, etc. that clearly pose
health and security concerns. The solution
to this dilemma is that these individuals
should never abandon their identifications,
prescriptions, eye glasses, or phones that
are so important. Rather, they should keep
those items with them when they are on
the move.
Class representative, David Peery, testified as to an incident involving another
witness, Wilbur Cauley, which was partially recorded on a video. (Tr. vol. 5, 35-36);
(Pl. Exh. 578-40-A). This incident occurred
during a clean-up in the area of concern
flagged by the Florida Department of
Health in Overtown. Mr. Cauley’s property
was up against a fence, neatly bundled.
Plaintiffs introduced a photograph of the
property, which showed its position and
contents, including a personal bag. (Pl. Ex.
578-41-A). While Mr. Cauley went to a
nearby store and left his property, a City
worker kicked his property and then
moved it from its position against the fence
into a pile with other property. (Tr. vol. 3,
88-89); (Pl. Ex. 578-40A). When Mr. Cauley returned to the scene and saw his
property in the pile, the City worker did
not allow Mr. Cauley to retrieve his property. Id. The Court agrees with the City’s
position that given the ‘‘horror movie’’ conditions of squalor as described by Judge
Leifman at this location, it would have
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been eminently difficult to discern contaminated property from sanitary property in
this area.
C.

Orders to Move

Plaintiffs focus on orders to homeless
individuals to ‘‘move on’’ by members of
the City of Miami Police Department. The
Court agrees with the City that orders to
move during clean-up operations are essential to the public welfare and do not
violate Pottinger. The evidence that the
City roused the homeless from slumber in
the early mornings did not indicate the
City workers intended to harass the homeless. Rather than harassment, the intent
was to clear the areas where the homeless
spent the night before the arrival of vehicle and pedestrian traffic that is typical of
most cities. The Court finds the testimony
of Dr. Suarez, who is not a City employee,
credible as to how he observed the City
workers treat homeless individuals to
achieve the goals of the large-scale cleaning of public areas. (Tr. vol. 2, 109) (‘‘I’ve
never seen them do any of these types of
things they’re being accused of. I’ve only
seen them do it with dignity and respectTTTT’’).
Putting aside the clean-up operations,
Plaintiffs also provided evidence of instances where police ordered homeless individuals to move. The Court viewed a
video taken by Java Brooks, whom police
asked to move from the area by the old
Macy’s in downtown Miami. (Pl. Exh. 57839). This incident is admittedly under investigation by the City of Miami Police
Internal Affairs to determine if discipline
is warranted. (Tr. vol. 1, 88). Rafael Villalonga’s incident was another, where he was
asked to move from his area on Lot 16.
Villalonga testified that he complied with
the request. There is no evidence that he
was threatened with arrest. (Tr. vol. 5, 89). Guthrie Chibanguza testified that he
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was ordered by the police to leave a bus
stop, and he went across the street by a
FedEx office. (Tr. vol. 3, 96). Willie Richardson testified that police made him get
up and move. (Tr. vol. 3, 101-102). The
Consent Decree, however, specifically prohibited arrests, and did not specifically
prevent officers from asking the homeless
to temporarily relocate. Plaintiffs conceded
at closing argument that the Consent Decree does not explicitly prohibit officers
from ordering homeless individuals to
move under certain circumstances. Plaintiffs, however, argue the orders to move
violated their constitutional rights because
the order was meant to disperse them
from particular locations. There was no
evidence that upon returning to a particular location after moving, or after a cleanup, that arrests were made.
D.

Arrests of Chetwyn Archer and Tabitha Bass

At the heart of the Pottinger agreement
is the criminalization of homelessness. To
that end, the Consent Decree does not
permit City police to arrest homeless individuals engaged in life-sustaining misdemeanors without offering them available
shelter. Plaintiffs presented evidence of
two arrests made simultaneously of
Chetwyn Archer and Tabitha Bass, neither
of whom testified in this evidentiary hearing. Police arrested the two individuals for
the misdemeanor of obstructing the sidewalk. (Pl. Exh. 578-37, 578-38) (police identified a crack pipe at the scene, but the
arrests did not appear to be drug-related).
Under the 2014 modification to the Consent Decree, ‘‘obstructing passage on sidewalks’’ is excepted from the list of ‘‘life
sustaining misdemeanor conduct’’ if the entire sidewalk is obstructed and the police
has given the individual a prior warning
about the situation. The body camera of
Officer C. Gonzalez captured the arrests,
however, the video did not show what tran-
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spired beforehand. The video begins as the
arrest of Chetwyn Archer is being initiated. The video shows a mattress obstructing the sidewalk and no passageway for
pedestrians. The individuals’ belongings,
including garbage bags, a shopping cart
filled with clothing and blankets, and a
bicycle obstruct the passageway.
The issues for the Court in these proceedings are whether the City of Miami
has substantially complied with the purpose of the Consent Decree, such that
federal oversight should end, or whether
the Plaintiffs have met their burden to
show the City should be found in civil
contempt.
III.

CONCLUSIONS OF LAW

[1] District courts are empowered to
modify or vacate consent decrees. Horne v.
Flores, 557 U.S. 433, 447, 129 S.Ct. 2579,
174 L.Ed.2d 406 (2009). The City argues
that absent systemic violations of 42
U.S.C. § 1983 and in light of policy and
practice changes concerning the homeless,
continued enforcement of the Pottinger
Consent Decree is inequitable. Plaintiffs
argue the City continues to violate the
terms of the Decree.
A.

Termination of the Consent Decree

[2, 3] A party seeking termination of a
consent decree bears the burden to show
‘‘a significant change in either factual conditions or the law.’’ Rufo v. Inmates of
Suffolk County Jail, 502 U.S. 367, 384, 112
S.Ct. 748, 116 L.Ed.2d 867 (1992) (relying
on Fed. R. Civ. P. 60(b)(5) ). The Supreme
Court has acknowledged that consent decrees ‘‘are not intended to operate in perpetuity’’ and cannot condemn an agency to
‘‘judicial tutelage for the indefinite future.’’
Bd. of Educ. of Oklahoma City Pub. Sch.
v. Dowell, 498 U.S. 237, 249, 111 S.Ct. 630,
112 L.Ed.2d 715 (1991) (school desegregation).

[4] To determine whether to terminate
a consent decree, the Court must first look
to the basic purpose of the decree. United
States v. City of Miami, 2 F.3d 1497, 1504
(11th Cir. 1993) (citing Dowell ). Then, the
Court must determine whether there is
‘‘substantial compliance.’’ That means the
Court must determine whether the City of
Miami has complied in good faith with the
core purpose of the decree, whether the
purposes of the litigation have, to the extent practical, been achieved, and whether
it is necessary or sensible, under current
circumstances, for the Court to continue to
exercise judicial oversight. Id., 2 F.3d at
1508 (consent decree addressed under-representation of women and minorities in
City’s workforce).
[5] The Eleventh Circuit provided additional guidance when it stated that district courts should terminate consent decrees when the system had ‘‘undergone
radical changes and was on secure footing
to continue its progress in the years to
come, without court supervision,’’ notwithstanding the fact that the system is ‘‘not
yet perfect and may never be.’’ R.C. v.
Walley, 270 F. App’x 989, 992 (11th Cir.
2008). In so doing, this Court may rely on
the state’s ‘‘history of good faith and its
present commitment to remedying remaining problems.’’ Id. ‘‘Federal courts should
not be in the business of running important functions of state government for decades at a time.’’ Id. (quoting Reynolds v.
McInnes, 338 F.3d 1201, 1219 (11th Cir.
2003) ). If this Court determines that the
City has implemented a durable remedy,
continued enforcement is improper. Horne,
557 U.S. at 450, 129 S.Ct. 2579 (stating
that federal court decrees exceed appropriate limits if they are aimed at eliminating a
condition that does not violate federal law).
Federalism concerns also exist in institutional reform litigation, such as this,
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where core areas of state responsibility are
involved. Horne, 557 U.S. at 448, 129 S.Ct.
2579. The Supreme Court has acknowledged that ‘‘injunctions issued in such
cases often remain in force for many years,
and the passage of time frequently brings
about changed circumstances TTT that warrant reexamination of the original judgment.’’ Id. at 447-48, 129 S.Ct. 2579. The
Supreme Court has also noted that ‘‘the
dynamics of institutional reform litigation
differ from those of other cases,’’ where,
‘‘public officials sometimes consent to, or
refrain from vigorously opposing, decrees
that go well beyond what is required by
federal law.’’ Id. ‘‘Injunctions of this sort
bind state and local officials to the policy
preferences of their predecessors and may
thereby improperly deprive future officials
of their designated legislative and executive powers.’’ Id. at 449, 129 S.Ct. 2579.
It is well beyond dispute that there have
been changed circumstances since the
start of Pottinger. As detailed, supra,
changes in police work, technology, and
most importantly the implementation of a
dedicated source of funding to the tune of
$ 60 million dollars a year to aid the homeless in this community sufficiently establish that the conditions in place when Pottinger was filed 30 years ago, and even
when the Consent Decree was entered in
1998, are no longer the case. The evidence
showed that the continuum of care available to homeless individuals in MiamiDade County is unparalleled in the United
States. And, the numbers prove it. The
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amount of homeless individuals in Miami
has plummeted 90% since Pottinger was
entered. The number of arrests has also
decreased as explained by Judge Leifman.
The dispute in this case centers on
whether the City has substantially complied with the core purpose of the Pottinger Agreement, and the Plaintiffs claim that
the City has not due to its actions in
cleaning up homeless encampments starting in 2018.14 There is no question after
hearing the testimony and viewing the video evidence that the City was compelled by
the gravity of the unsanitary and unhygienic conditions to literally clean the
streets for the betterment of the common
welfare, including the homeless, the City’s
residents, and its businesses.
1.

Substantial Compliance by the Police Department

[6] There can be no doubt that the
core purpose of Pottinger was to stop the
criminalization of homelessness. The primary goal of this litigation and the Consent Decree was to prohibit the City of
Miami Police Department from arresting
homeless individuals for engaging in lifesustaining conduct misdemeanors.15 Because Pottinger prohibited arrest as a solution to get the homeless off the streets,
the City and the community, at large, developed a myriad of programs that City
Police could tap into when interacting with
the homeless. The County’s Homeless

14. Plaintiffs have not previously filed a motion to enforce the agreement or to hold the
City in contempt. Plaintiffs’ counsel likened
the situation to a probation violation that occurs after sometime, but is still punishable.
15. In fact, the class certified by Judge Atkins
includes ‘‘homeless persons TTT who have
been, expect to be, or will be arrested, harassed, or otherwise interfered with by members of the City of Miami Police Department
for engaging in the ordinary and essential
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activities of daily living in public due to the
lack of other adequate alternatives.’’ Pottinger
v. City of Miami, 720 F.Supp. 955, 959 (S.D.
Fla. 1989). The Consent Decree focuses almost entirely on the implementation of training, policies and procedures to ensure that
the police department engaged with the
homeless population in a humane manner
and within the bounds of the constitution.
(Def. Exh. 1).
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Trust, the recipient of $ 60 million in tax
revenue a year, provides funding and Camillus House, the Chapman Partnership, and
Lotus House provide shelter, medical care,
and other services to the homeless in our
community. The state court system,
through Judge Leifman, developed diversion programs to avoid putting the mentally ill in jails. The whole system, described
supra, and known as the continuum of care
has provided an outstanding support network for the City police and other outreach workers. There can be no doubt that
the primary purpose of the agreement, to
stop the arrests of the homeless for being
homeless, has been achieved. The Court
finds that the continuum of care is exactly
the type of durable remedy that requires
this Court to cease its oversight of these
primarily state functions. This is not to say
that more cannot be done to achieve the
goal of eradicating homelessness. The goal
of the Consent Decree, however, was not
to solve homelessness. Rather, the goal of
the Consent Decree was to reform the
manner that City Police treated the homeless. That goal has been achieved to the
credit of all the individuals, particularly in
this litigation.
Plaintiffs’ evidence, in this case, of two
arrests that purportedly violated Pottinger
is insufficient to convince this Court that a
durable remedy is not in place. The overwhelming evidence supports the finding
that City police will not revert to arresting
individuals, because they have an ample
support network to turn to in handling
difficult situations. (Testimony of Ronald
L. Book) (Tr. vol. 2, 18) (‘‘[T]he City clearly understands the need to treat the homeless population with respect and with dignity and with a desire to put a permanent
end to it and that is our goal and I think
that’s our joint goal. I don’t see that
changing should Pottinger be discontinued.’’).

The evidence also showed that for those
chronically homeless individuals, Pottinger,
serves as a crutch enabling them to avoid
entering the continuum of care. The video
of Java Brooks was emblematic of this
where she basically flaunted the City police, who ordered her to move, when she
said she was aware of her rights. She
showed little incentive to try to get off the
streets. The testimony of Ronald Book,
Chairman of the Homeless Trust, exemplified this point, when he was discussing the
chronically homeless population. He said
the chronically homeless are ‘‘shelter resistant TTT if you make it easier for them to
be on the streets, they’re not coming in.
It’s why we don’t support street feedings.
It’s why we don’t support panhandling. I
believe Pottinger at this point, my opinion,
is that continuation doesn’t make it easier
for us, it makes it harder for us to finish
what’s out there because it’s chronic.’’ Id.
at 17. Likewise, Pottinger has a chilling
effect on an officer’s ability to provide aid
to the homeless. Dr. Suarez said it best,
when he said ‘‘it’s just sad to see that
we’re still stuck in the past and I see the
officers are handcuffed by this. And I
think that might be why subconsciously I
brought up that young officer saying ‘I’m
going to be on YouTube by the end of the
day.’ I think that’s Pottinger TTTgetting in
her way of doing the right thing because
she is afraid for herself, and I can’t blame
her for that.’’ (Tr. vol.2, 116).
Not only has the City substantially
complied with the main purpose of Pottinger regarding arrests, the City Police
Department has implemented the required training as set forth in section IV
of the Consent Decree, which nowadays
includes scenario based training. (Def.
Exh. 95, 95A). The City also complies with
its departmental orders and police officers, who fail to comply, are subject to
investigation by Internal Affairs and discipline. The Departmental Order is modeled
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after the protocol in Section VII of the
settlement agreement.
The Departmental Order also contains
specific directives as to how the police
should handle property. While the Plaintiffs’ evidence regarding the loss of property during clean-ups often reflected a police
presence, there was no evidence that any
City of Miami police destroyed or seized
property and there are no internal affairs
investigations on the record in this regard.
Finally, the police implemented a system
to document interactions with the homeless known as Field Information Cards,
which are used in cases where there is no
arrest. Those forms are maintained by the
police as required by Section VIII of the
Settlement Agreement. Technology has
certainly rendered this requirement obsolete.
The question that remains is whether
the evidence of police ordering homeless
individuals to move negates a finding a
substantial compliance. Java Brooks and
Rafael Villalonga testified that the City
Police told them to move from where they
were staying at night, without cause and
without offering shelter. Likewise, Guthrie
Chibanguza testified that he was asked to
leave a bus stop, even though he had a bus
pass, and he walked across the street.
Willie Richardson testified that police also
ordered him to move. Plaintiffs cite City of
Chicago v. Morales, 527 U.S. 41, 119 S.Ct.
1849, 144 L.Ed.2d 67 (1999) to argue that
the directive to move violates the homeless
person’s fundamental right to travel. In
City of Chicago, the Supreme Court held
that an ordinance violates the due process
clause of the Fourteenth Amendment
where it prohibited street gang members
from loitering in a public place. To enforce
the ordinance, the officers could order the
gang members to disperse, and a failure to
16.

1197

comply would be grounds for arrest. Id.,
527 U.S. at 50, 119 S.Ct. 1849. The Supreme Court found the ordinance unconstitutionally vague as to what conduct was
proscribed. Id. at 53, 119 S.Ct. 1849. In so
holding, the Supreme Court stated that
‘‘freedom to loiter for innocent purposes is
part of the ‘liberty’ protected by the Due
Process Clause of the Fourteenth Amendment.’’ Id.
Plaintiffs, however, do not lose their constitutional rights by termination of the
Consent Decree. It bears noting that no
other municipality in Miami-Dade County’s
34 is subject to the Pottinger Agreement
except for the City of Miami. And, individuals in Miami-Dade County are not gaining greater constitutional protections when
they cross from Miami Beach into Miami.
The issue here is whether there has been
substantial compliance with the tenets of
the Consent Decree. The basic tenets of
the Consent Decree prohibit ‘‘arrest or
detention’’ of homeless individuals not engaged in any criminal activity. Neither
took place here. The Court does not find
the evidence of these four instances where
individuals were ordered to move negates
a finding of substantial compliance. Substantial compliance ‘‘impl[ies] something
less than a strict and literal compliance
with the contract provisions but fundamentally it means that the deviation is unintentional and so minor or trivial as not ‘substantially to defeat the object which the
parties intend to accomplish.’ ’’ Wells Benz,
Inc. v. U.S. for Use of Mercury Elec. Co.,
333 F.2d 89, 92 (9th Cir. 1964) (citations
omitted). The alleged actions of a few police officers do not constitute the type of
deviation necessary to find a lack of substantial compliance, especially where there
is no evidence of arrest and the circumstances under which the police issued the
directives to move are unclear.16

Indeed, Chief Colina testified that the City
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Substantial Compliance by other
City Departments

[7] This institutional reform litigation
sought to revamp police interactions with
the City’s homeless population. Its effects,
however, are seen throughout the City of
Miami’s government departments. There
are three sentences in the Settlement
Agreement that address property of homeless individuals and are written so as to
encompass other City departments, in addition to the police. That provision, supra,
requires City departments to respect the
property of the homeless and to follow
their own internal procedures for taking
custody of property, It also prohibits city
departments from destroying property except as allowed by law, or where the property is contaminated or poses a health risk.
(Def. Exh. 1 at 12-13). Plaintiffs argue that
the City’s failure to have written procedures equates with noncompliance. The
agreement, however, functioned for twenty
years without incident and at no time did
the Plaintiffs complain about a lack of written procedures. The testimony from the
City outreach managers, Sergio Torres
and David Rosemond, was consistent on
the procedures the City workers employ to
determine when and how to take property.
The testimony also showed that the Department of Veterans Affairs and Homeless Services, now the Department of Human Services, trains the other relevant
City departments, such as the Parks and
Recreation Department, on the procedures. (Def. Ex. 39). With respect to section VII(F) of the Consent Decree, the
Court finds the City in substantial compliance.

the City exercised a valid governmental
power in addressing the sanitation and
public health concerns created by the large
encampments of homeless congregating
and living in certain areas of the City.
Plaintiffs argue the City’s actions during
those clean-ups negate a finding of substantial compliance.
The City presented ample evidence that
notice was given in advance of the cleanups and that shelter beds were secured to
move people from those areas into the
continuum of care. The City’s evidence was
corroborated by Dr. Suarez and Hilda Fernandez, who both testified regarding their
joint efforts and work with the City in
performing the clean-ups. The testimony
of the homeless witnesses was that if they
left their belongings unattended, they were
gone when they returned. Some witnesses
testified that they asked the City workers
to recover their belongings, but were denied those requests. Other witnesses, such
as Robert Rhodes, testified that he was
able to grab his neighbor’s belongings during a clean-up. One witness, Eli Halter,
testified that if you were at the clean-up,
you had the ability to move your stuff. (Tr.
vol. 3, 76). This testimony is consistent
with the information provided by Dr. Suarez, Sergio Torres, and David Rosemond
regarding clean-up operations.

Plaintiffs presented testimony of many
homeless individuals regarding the taking
of property during the 2018 clean-up operations that took place in Downtown Miami
and Overtown. There is no question that

Plaintiffs emphasize that the incident involving Wilbur Cauley’s property shows
the City’s noncompliance with the Consent
Decree. The incident described by Wilbur
Cauley and David Peery, and shown in a
video (D.E. 578-40-A), took place in the
area in Overtown underneath the I-395
overpass. Judge Leifman described that
area saying ‘‘[i]t was dangerous to put
anything on the ground. You had to step
around the needles and the rats that were
all over the place.’’ (Tr. vol. 4, 34). The

Brooks to determine whether the City would

discipline the police officer for his actions.
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evidence showed the unsanitary conditions
in that location, and it is not difficult to
extrapolate the potential consequences to
the public health, which would lead a City
worker to discard more property than not,
because he believed it to be contaminated.
The squalor present prevented the cleanups from being easy operations where the
City workers could examine items one by
one. Unfortunately, some medications,
identifications, and personal notes were
necessarily discarded in the process and
the Court sympathizes with that loss, but
the Court cannot ignore that those items
were commingled with food, soiled materials, and garbage creating a public health
crisis. The Court noted that the bicycles
present were not discarded, presumably
because a bicycle does not pose a health or
safety risk. The testimony of Ronald L.
Book exemplifies the contents of the evidence. He said: ‘‘Nobody is ever going to
accuse me of being anything other than
compassionate and understanding as it relates to the plight of those who live on our
streets, but oftentimes you end up in situations where there’s been hoarding and it’s
more garbage than it is property of value.’’
(Tr. vol. 2, 21). Therefore, the Court concludes the City has substantially complied
with the Consent Decree’s property provisions, even though there were instances
during the clean-ups where City workers
mistakenly discarded valuable items due to
the gravity of the unsanitary conditions.
B.

Motion for Contempt

[8–10] Injunctions, such as Consent
Decrees, are enforced through the civil
contempt power of the trial court. Reynolds v. G.M. Roberts, 207 F.3d 1288, 1298
(11th Cir. 2000). Plaintiffs bear the burden
of proving by clear and convincing evidence that the City violated the Pottinger
Consent Decree. See Riccard v. Prudential Ins. Co., 307 F.3d 1277, 1296 (11th Cir.
2002) (‘‘A finding of civil contempt - willful

1199

disregard of the authority of the court –
must be supported by clear and convincing
evidence.’’). To establish that a party acted
in contempt, the party seeking the contempt ruling must show by clear and convincing evidence that: (1) the allegedly violated order was valid and lawful, (2) the
order was clear and unambiguous, and (3)
the alleged violator had the ability to comply with the order. Id.; Wyatt v. Rogers, 92
F.3d 1074, 1078 n.8 (11th Cir. 1996). If the
Plaintiffs do so, the burden shifts to the
Defendant to show that it has complied
with the injunction, or why it should not be
adjudged in contempt. Reynolds, 207 F.3d
at 1298.
[11] Plaintiffs presented evidence of
three different types of alleged violations
to validate a finding of contempt. The first
group is the directives from police to
homeless individuals to move. The second
group is evidence relating to the taking of
personal property by City workers during
clean-up operations in 2018. The last is the
arrests of the two individuals for obstructing the sidewalk.
Although the Consent Decree contains a
general requirement that City police not
harass the homeless, the Consent Decree
and Police Departmental Order 11 do not
explicitly prohibit the police from ordering
homeless persons to move from their locations or from sounding loud noises to wake
people before a clean-up operation. It goes
without saying that directives to move during a clean-up operation are essential to
facilitate the pressure washing of the sidewalks. Pressure cleaning, while individuals
are sleeping on the sidewalks, is obviously
hazardous to their safety. And, not cleaning poses health hazards to them and others. During the clean-up operations, the
evidence showed that homeless individuals
often moved close by or were offered shelter. Dr. Suarez testified that the team
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engages any homeless individual at the
clean-up location, helps them to discard
any garbage that has accumulated around
them, offers them clean clothes and blankets. (Tr. vol. 2, 104). The team then offers
shelter placement and, if the offer for shelter is rejected, the team members ask the
homeless person to relocate temporarily.
Id. The City has an interest in preserving
the public welfare, hygiene and sanitation.
It makes sense and the evidence confirmed
that the City’s intent was to move these
homeless individuals, living in squalor and
in encampments, into the continuum of
care. The Court does not view the City’s
actions, in this regard, to be a concerted
plan to violate the homeless civil rights.
And, there is no clear and convincing evidence that requiring the homeless to move
I during clean-up operations was a violation of the Decree, especially because the
evidence showed that people returned to
the locations after the clean-ups and no
one was arrested.
As noted, supra, the Plaintiffs argue
there are four instances, outside of a cleanup operation, where the police were harassing homeless individuals and ordering
them to move, Java Brooks, Rafael Villalonga, Guthrie Chibanguza, and Willie
Richardson. Other than the general prohibition on harassment contained in Consent
Decree, there is nothing in the Consent
Decree or in the Police Departmental Order 11 specifically precluding a police officer from instructing someone to move.
Moreover, the testimony from the witnesses and the video evidence did not show
the underlying circumstances under which
the officers issued the directives. To find
civil contempt, the Court must find by
clear and convincing evidence that the Pottinger Agreement clearly and unambiguously said that officers could not ask homeless individuals to move or the evidence
must show that the police officers were
harassing these individuals. The evidence

does not establish a violation of the Decree’s general statement that the police
not harass the homeless. Therefore, the
standard for civil contempt is not met.
The Plaintiffs also seek to hold the City
in contempt due to their handling of
homeless individuals’ personal property.
Again, the Pottinger Agreement allows officers and City workers to take unattended property in accordance with their internal procedures and discard property that
is contaminated. The Consent Decree also
contains a general requirement that City
police and outreach workers treat the
property of the homeless with respect.
The majority of Plaintiffs’ witnesses
complained about the handling of property
during clean-up operations. Witnesses testified that workers moved in quickly and
that they had little time to collect their
belongings. Homeless individuals testified
that they left items in backpacks, bags,
and positioned out of the way and that
their property was kicked around, thrown
into piles, and then loaded into trucks to
be disposed. Plaintiffs’ witnesses also testified that City workers routinely did not
allow homeless persons to retrieve and
save the property of another homeless person from disposal. But, it would be unreasonable for City workers to decide their
course of action based on a non-owner’s
statement regarding abandoned property.
The evidence also showed that City workers complied with their procedures, gave
notice ahead of time, provided outreach to
affected individuals, gave homeless persons bags to put away their belongings,
and left notes at the scene on the fences to
let people know the location of property.
Some of Plaintiffs’ own witnesses testified
that they were able to keep the property
on them, and retrieve property belonging
to others. The evidence also showed the
gravity of the circumstances at these
clean-up spots, which has already been
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detailed in this order. Even assuming that,
at times, the City workers could have handled the homeless person’s belongings
more delicately, the Court does not find
that a violation of the Consent Decree
occurred by clear and convincing evidence.
The Consent Decree allows the City workers to take property in a manner consistent with their procedures. The evidence
showed that, at least for the most part,
that was done, and to discard contaminated property. Deciphering what is and is
not contaminated inside a bag is difficult
and going through a bag that possesses
contaminated materials to fish out identifications and medications is not a requirement of the Consent Decree. The evidence
did not show an officer or a worker taking
away identifications and medications, rather it showed that those items were unfortunately lost as part of a process of cleaning areas in desperate need of sanitation.
The Court does not hold the City in contempt for its handling of the personal belongings.
Finally, the Court, for reasons already
detailed in this Order, does not find the
two arrests are sufficient to meet the standard that the City violated the decree and
should be held in contempt. There is no
evidence as to what preceded the arrests,
and as such, the standard for contempt is
not met.

efforts of the Homeless Trust and Mr.
Ronald L. Book. The Court could not have
envisioned the dedication of people, like
Dr. Pedro Joe Greer and Dr. Edward Suarez, who have taken medicine to the
streets of Miami to help people and gain
their trust to improve their care. The lifetime of work by Camillus CEO Hilda Fernandez is commendable as she has worked
in a variety of roles to assist the homeless
and better their lives in a truly compassionate way. The work of Constance Collins at the Lotus House has also contributed to aiding homeless women and children
and helped them find solutions to homelessness. It goes without saying that this
community owes a debt of gratitude to
Judge Steve Leifman, who has implemented sustainable programs to help the mentally ill, which will continue to improve
their circumstances. Simply put, Judge Atkins would be proud of the results. Accordingly, it is
ADJUDGED that the Court terminates
the Consent Decree and denies the motion
to hold the City of Miami in contempt.
DONE AND ORDERED in Chambers
at Miami, Florida, this 15th of February
2019.

,

Heroes for the Homeless
Although the Plaintiffs have opposed the
termination of this agreement, in a very
real sense, they are the victors. Their lawsuit, and the work of their excellent and
capable counsel, under the guidance of the
Americans Civil Liberties Union and the
Florida Justice Institute, engendered a
revolution in this community as to the
treatment and care of persons experiencing homelessness. Twenty years ago, the
undersigned could not have predicted the
myriad of services made possible by the

Jane DOE 1 and Jane Doe
2, Petitioners,
v.
UNITED STATES, Respondent.
CASE NO. 08-80736-CIV-MARRA
United States District Court,
S.D. Florida.
Signed 02/21/2019
Background: Alleged minor victims of
federal sex crimes brought action against
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instead of an otherwise-walkable sidewalk, did not require one contemporaneous warning;

David PEERY, Plaintiff-Appellant,
v.
CITY OF MIAMI, Defendant-Appellee.
No. 19-10957
United States Court of Appeals,
Eleventh Circuit.
(October 1, 2020)
Background: After city and police were
found to violate the rights of homeless
persons, a settlement was reached and
consent decree was entered prohibiting arrest of homeless individuals without cause
and protecting their property. The United
States District Court for the Southern District of Florida, No. 1:88-cv-02406-FAM,
Federico A. Moreno, J., 359 F.Supp.3d
1177, granted city’s motion to terminate
consent decree, and denied plaintiffs’ motion to enforce decree and to find city in
contempt. Plaintiffs appealed.
Holdings: The Court of Appeals, William
H. Pryor, Chief Judge, held that:
(1) under decree, property became ‘‘contaminated’’ when it was commingled
with items that were contaminated or
hazardous
(2) police did not violate provision of decree providing that city expressly
adopted a policy ‘‘to protect the constitutional rights of homeless persons, to
prevent arrests and harassment of
these persons, and the destruction of
their property,’’ by telling homeless
persons to ‘‘move on’’;
(3) decree did not require police to first
offer services before telling individuals
to move;
(4) phrase ‘‘one warning’’ in provision of
decree requiring that after one warning, no person may obstruct a sidewalk
in such a way as to endanger others by
requiring them to walk on the street

(5) district court correctly bifurcated its
analysis of cross-motions to terminate
decree and seeking contempt for violation of decree;
(6) city was in substantial compliance with
decree, and thus, decree was satisfied
and termination of decree was warranted; and
(7) the homeless failed to prove any violations of decree, as required to find city
in contempt.
Affirmed.
See also 810 F.Supp. 1551.
1. Federal Courts O3604(2)
Court of Appeals reviews a decision
regarding the enforcement or termination
of a consent decree for abuse of discretion.
2. Federal Courts O3603(2)
Court of Appeals reviews factual findings for clear error.
3. Federal Courts O3604(2)
Court of Appeals reviews de novo the
interpretation of a consent decree and the
application of a consent decree to the facts.
4. Federal Civil Procedure O2397.5
The party seeking termination of a
consent decree bears a heavy burden of
persuasion. Fed. R. Civ. P. 60(b)(5).
5. Federal Civil Procedure O2397.4
Because rule providing for relief from
a judgment because it has been satisfied,
released, or discharged, it is based on an
earlier judgment that has been reversed or
vacated, or applying it prospectively is no
longer equitable, uses the disjunctive ‘‘or,’’
the party seeking termination of a consent
decree under rule can prevail if any of the
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three grounds applies.
60(b)(5).

Fed. R. Civ. P.

6. Federal Civil Procedure O2397.4
Rule providing for relief from a judgment because it has been satisfied, released, or discharged, it is based on an
earlier judgment that has been reversed or
vacated, or applying it prospectively is no
longer equitable, is especially flexible in
the context of institutional-reform consent
decrees, which involve areas of core state
responsibility and raise sensitive federalism concerns. Fed. R. Civ. P. 60(b)(5).

12. Federal Civil Procedure O2397.5
Under consent decree prohibiting city
workers from destroying any personal
property known to belong to a homeless
person, or readily recognizable as property
of a homeless person, except as permissible by law and in accordance with the
department’s operating procedure, or if
the property is contaminated or otherwise
poses a health hazard or obvious safety
issue to city workers or to members of the
public, property became ‘‘contaminated’’
when it was commingled with items that
were contaminated or hazardous.

7. Federal Civil Procedure O2397.5
In the context of institutional-reform
consent decrees, courts must ensure that
responsibility for discharging the State’s
obligations is returned promptly to the
State and its officials when the circumstances warrant.
8. Federal Civil Procedure O2397.6
Once a durable remedy is in place,
continued enforcement of an institutionalreform consent decree is not only unnecessary, but improper.
9. Federal Civil Procedure O2397.5
Federal Courts O3045(2)
Because a consent decree is a contract, the court follows the rules for interpretation of contracts and apply principles
of state contract law.
10. Contracts O152
In Florida, the plain meaning of the
language used by the parties controls as
the best indication of the parties’ agreement, so contract terms should be interpreted in accordance with their plain and
ordinary meaning.
11. Contracts O152
Florida courts look to dictionaries to
determine the plain and ordinary meaning
of words in a contract.

See publication Words and Phrases
for other judicial constructions and
definitions.

13. Federal Civil Procedure O2397.5
Under consent decree prohibiting city
from destroying any personal property
readily recognizable as property of a
homeless person, with certain exceptions,
third parties’ statements as to the property’s status were probative of ownership,
particularly because police knew that it
was common for homeless people to temporarily leave items and ask others to
watch their property during their absence.
14. Federal Civil Procedure O2397.6
Homeless persons did not establish
violation of provision of consent decree
prohibiting city workers from destroying
any personal property known to belong to
a homeless person, or readily recognizable
as property of a homeless person, except
as permissible by law and in accordance
with the department’s operating procedure, or if the property is contaminated or
otherwise poses a health hazard or obvious
safety issue to city workers or to members
of the public; ban on destruction of readily
recognizable property did not apply when
the property was contaminated or otherwise a health hazard or obvious safety
issue, and district court found that city’s

420

PEERY v. CITY OF MIAMI
Cite as 977 F.3d 1061 (11th Cir. 2020)

1063

takings of property were to discard contaminated property, not due to the unrecognizability of the property as that of a
homeless person.

spaces might violate the Due Process
Clause, there is no constitutional right to
use public parks under all conditions and
at all times. U.S. Const. Amend. 14.

15. Federal Civil Procedure O2397.6
Police did not violate provision of
consent decree, providing that city expressly adopted a policy ‘‘to protect the
constitutional rights of homeless persons,
to prevent arrests and harassment of
these persons, and the destruction of their
property,’’ by telling homeless persons to
‘‘move on’’; there was no evidence that the
move-on orders were either systematic or
intended to annoy, but rather, they ordinarily occurred to facilitate needed cleaning, the orders were temporary, and there
was no evidence that police threatened
the subjects of the move-on orders with
arrest or that the individuals risked arrest
if they later returned to their preferred
locations.

19. Federal Civil Procedure O2397.5
Consent decree between city and
homeless persons did not require police to
first offer services before telling individuals to move; consent decree stated that
there could be no arrest or detention of
homeless persons not engaged in any criminal conduct, and that a law enforcement
officer ‘‘may’’ approach a homeless person
and advise him or her of shelter, services,
or assistance which are then currently
available, but because decree did not say
that police may approach a non-criminal
homeless person only to offer shelter, police could approach them for other, nonprohibited purposes as well.

16. Arrest O60.1(2)
The Fourth Amendment does not encompass a right to remain in any public
place; a person who is told to leave one
place but remains free to go anywhere else
that he wishes can undoubtedly terminate
his encounter with police. U.S. Const.
Amend. 4.

20. Federal Civil Procedure O2397.5
Phrase ‘‘one warning’’ in provision of
consent decree between city and homeless
persons, requiring that after one warning,
no person may obstruct a sidewalk in such
a way as to endanger others by requiring
them to walk on the street instead of an
otherwise-walkable sidewalk, did not require one contemporaneous warning; if
drafters intended to require one warning
per homeless-police interaction, they would
have done so expressly.

17. Arrest O60.4(1)
Even when a person is not free to
leave, there is not necessarily a seizure
under the Fourth Amendment; the key
question is whether a reasonable person
can terminate the encounter with police.
U.S. Const. Amend. 4.

21. Federal Civil Procedure O2397.6
A party seeking contempt for violation
of a consent decree bears the initial burden to show that the consent decree has
been violated.

18. Constitutional Law O4101
Any constitutionally protected liberty
interest, for purposes of due process, to be
in parks or on other city lands that are
open to the public generally, is neither
fundamental, nor limitless, so even if a
permanent deprivation of access to public

22. Federal Civil Procedure O2397.5,
2397.6
A district court errs if it merges or
cross-applies the burdens applicable to a
party seeking to terminate a consent decree and a party seeking contempt for
violation of decree.
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23. Federal Civil Procedure O2397.5,
2397.6
District court correctly bifurcated its
analysis of cross-motions to terminate consent decree between city and homeless
persons, and seeking contempt for violation of decree; in considering termination,
district court focused on what city affirmatively established by looking to city policies, available resources, and testimony
from both sides, it then considered whether any alleged violations were significant
enough to render city noncompliant, and
found that, even crediting the allegations
of the homeless, the actions were not the
type of deviation necessary to find a lack
of substantial compliance, and instead they
were minor or trivial enough not to undermine decree’s objectives, and only after
applying the burden for termination did it
consider whether any violations met the
contempt standard.
24. Federal Civil Procedure O2397.6
Review for substantial compliance
with a consent decree requires considering
the totality of the circumstances; where
the balance of the evidence is close, a few
disputed findings or omissions might be
outcome-determinative.
25. Federal Civil Procedure O2397.5,
2397.6
District court made factual findings in
favor of city, with respect to question of
whether city workers’ takings of property
violated consent decree between city and
homeless persons, and thus, district court
did not misapply burdens on motion to
terminate decree and cross-motion seeking
contempt for violation of decree; district
court found the workers’ takings complied
with the consent decree, because workers
took only items that were commingled with
items such as backpacks, mattresses,
sheets, or food, that clearly posed health
and security concerns, that is, contaminat-

ed or hazardous items not protected by the
consent decree.
26. Federal Civil Procedure O2397.5,
2397.6
District court made factual findings in
favor of city, with respect to question of
whether city left notices at clean-up sites
after taking property, and thus, district
court did not misapply burdens on motion
to terminate consent decree between city
and homeless persons and cross-motion
seeking contempt for violation of decree;
district court found that evidence showed
that city workers complied with their procedures, including by leaving notes at the
scene on the fences to let people know the
location of property.
27. Federal Courts O3711
District court’s failure to discuss past
informal objections made by the homeless
to city’s practices was at most, harmless
error, when considering motion to terminate consent decree between city and
homeless persons and cross-motion seeking contempt for violation of decree; what
mattered was whether city was presently
in compliance, and whether it was committed to remaining in compliance, and district court correctly focused its analysis on
city’s current actions to determine whether
it was then in substantial compliance, and
additional consideration of a few incidents
alleged to have occurred several years earlier did not bear on the determination of
present compliance.
28. Federal Courts O3565
Abuse of discretion is a deferential
standard, and the Court of Appeals’ review
is especially deferential where the district
court has effectively been overseeing a
large public institution over a long period
of time.
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29. Federal Civil Procedure O2397.5
City was in substantial compliance
with requirements of consent decree prohibiting arrest of homeless individuals
without cause and protecting their property, and thus, decree was satisfied and
termination of decree was warranted;
core purpose of decree was stopping the
criminalization of homelessness, all police
officers received training on decree’s requirements, city put in place body-camera-usage, records-keeping, and disciplinary procedures to monitor and regulate
interactions between police and homeless,
city created procedures and training for
other city departments, including procedures for handling property, and city and
surrounding community developed a wide
array of programs to support continued
compliance, such as programs to provide
shelter, medical care, and other services.
Fed. R. Civ. P. 60(b)(5).
30. Federal Civil Procedure O2397.5
To evaluate a motion to terminate a
consent decree, the district court begins by
determining the basic purpose of the decree; if there is good-faith compliance, the
decree is satisfied, and the court may terminate it. Fed. R. Civ. P. 60(b)(5).
31. Federal Civil Procedure O2397.6
Because a consent decree is a contract, compliance is measured in terms of
substantial performance.
32. Federal Civil Procedure O2397.6
Substantial performance, or substantial compliance, exists when a consent decree’s fundamental purpose has been accomplished, and any deviations from the
decree are unintentional and so minor or
trivial as to not substantially defeat the
object which the parties intended to accomplish.
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33. Federal Civil Procedure O2397.6
There need not be strict and literal
compliance with the contract provisions to
achieve substantial compliance with a consent decree.
34. Federal Civil Procedure O2397.5
A federal court should terminate supervision over a consent decree once the
defendant comes into substantial compliance with the law, because indefinite federal court oversight of state institutions is
disfavored. Fed. R. Civ. P. 60(b)(5).
35. Federal Civil Procedure O2397.6
The purpose of a consent decree is not
to be conceived at too high a level of
generality, when determining whether substantial compliance with the decree has
been achieved. Fed. R. Civ. P. 60(b)(5).
36. Federal Civil Procedure O2397.5
To prove the consent decree’s purpose
has been fully achieved, a party seeking to
terminate the decree has to establish (1)
current substantial, good-faith compliance,
and (2) that it is unlikely to return to its
former ways absent the consent decree.
37. Federal Civil Procedure O2397.5
If a party seeking to terminate a consent decree has put a durable remedy in
place, the district court should terminate
the decree.
38. Federal Civil Procedure O2397.6
Compliance with a consent decree is
determined in relation to the object which
the parties intended to accomplish.
39. Federal Civil Procedure O2397.6
Consent decrees are enforced through
the trial court’s civil contempt power.
40. Federal Civil Procedure O2397.6
A party seeking an order holding a
defendant in contempt for violating a consent decree must move the court to issue
an order to show cause why the defendant
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should not be adjudged in civil contempt
and sanctioned.
41. Contempt O40
The district court must apply the procedures for evaluating civil contempt, regardless of whether either party explicitly
requests them.
42. Contempt O60(3)
Before the district court grants a
show-cause order, the movant must first
establish by clear and convincing evidence
that the alleged contemnor violated a
court’s earlier order.
43. Contempt O20, 60(3)
The required clear and convincing evidence that an alleged contemnor violated a
court’s earlier order must establish that:
(1) the allegedly violated order was valid
and lawful; (2) the order was clear and
unambiguous; and (3) the alleged violator
had the ability to comply with the order.
44. Contempt O60(1)
Any ambiguities are construed in favor of a party charged with contempt.

Dante Pasquale Trevisani, Raymond J.
Taseff, Florida Justice Institute, Benjamin
Samuel Waxman, Black Srebnick Kornspan & Stumpf, PA, Kelley S. Roark, Ritter Zaretsky Lieber & Jaime, LLP, Arthur
J. Rosenberg, Florida Legal Services, Inc.,
Daniel Boaz Tilley, ACLU Foundation of
Florida, Inc., Miami, FL, Nancy Gbana
Abudu, Southern Poverty Law Center, Decatur, GA, Stephen J. Schnably, University
of Miami School of Law, Coral Gables, FL,
for Plaintiff-Appellant.
Kerri McNulty, Warren Bittner, Carlos
Humberto Gamez, John Anthony Greco,
Christopher Allan Green, Douglas Andrew
Harrison, George Kearsley Wysong, III,
Office of the Miami City Attorney, Forrest
Lee Andrews, Lydecker Diaz, LLC, Kendall Coffey, Coffey Burlington, PL, Scott
Allan Cole, Thomas Emerson Scott, Jr.,
Cole Scott & Kissane, PA, Anna Theresa
Neill, Kenny Nachwalter, PA, Juan Carlos
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Before WILLIAM PRYOR, Chief
Judge, TJOFLAT and HULL, Circuit
Judges.

45. Contempt O60(1)

WILLIAM PRYOR, Chief Judge:

Only if a party moving for contempt
makes its prima facie showing does the
burden shift to the alleged contemnor to
produce evidence explaining its noncompliance at a show cause hearing.
46. Federal Civil Procedure O2397.6
The homeless failed to prove any violations of consent decree prohibiting arrest
of homeless individuals without cause and
protecting their property, as required to
find city in contempt.

Appeal from the United States District
Court for the Southern District of Florida,
D.C. Docket No. 1:88-cv-02406-FAM

This appeal requires us to decide whether the district court abused its discretion
when it terminated a consent decree that
regulated how the City of Miami treats its
homeless residents. Twenty years after the
consent decree’s adoption, the City moved
to terminate it based on changed circumstances, fulfillment of its purpose, and substantial compliance with its requirements.
The homeless argued the City was still
systematically violating the consent decree
and moved the district court to hold the
City in contempt and to sanction it for
committing the violations. The district
court ruled the City had not violated the
consent decree, granted its motion for termination, and denied the opposing motion
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for contempt. Because the district court
correctly interpreted the decree and did
not abuse its discretion by terminating the
decree, we affirm.
I. BACKGROUND
In 1998, the City of Miami entered into
a consent decree concerning its treatment
of the homeless. The decree arose out of a
complaint filed by a class of homeless persons against the City. The district court
determined the City had unconstitutionally
arrested homeless persons for ‘‘life-sustaining conduct’’ and ‘‘used the arrest process for the ulterior purpose of driving the
homeless from public areas.’’ Pottinger v.
City of Miami, 810 F. Supp. 1551, 1566,
1580–83 (S.D. Fla. 1992). After mediation,
the parties reached a settlement agreement known as the Pottinger Agreement,
which the district court adopted as a consent decree.
Under the consent decree, the City
‘‘adopt[ed] a policy TTT to protect the constitutional rights of homeless persons, to
prevent arrests and harassment of these
persons, and the destruction of their property, inconsistent with the provisions of
this Settlement Agreement.’’ The consent
decree mandated a variety of City policies,
including restrictions on how City employees may interact with the homeless and
dispose of their property. For example, it
created a category of ‘‘life sustaining conduct’’ misdemeanors: activities like camping in parks or loitering in restrooms.
When police observe a homeless person
committing such a crime, they ordinarily
may arrest the person only if there is
available shelter, the officer offers shelter,
and the person refuses the shelter. The
City also promised to respect the personal
property of the homeless and to follow its
internal procedures for taking custody of
that property. The consent decree ordinarily bars the City from ‘‘destroy[ing] any
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personal property known to belong to a
homeless person, or readily recognizable
as property of a homeless person,’’ such as
‘‘belongings organized or packaged together in a way indicating it has not been
abandoned.’’ But it permits the City to
dispose of property that ‘‘is contaminated
or otherwise poses a health hazard to
[City] workers or to members of the public.’’
In 2013, the district court granted the
motion of the homeless to add Carole Patman and David Peery as class representatives; the original class representatives
were either deceased or unlocatable.
Shortly thereafter, in 2014, the district
court approved the parties’ proposed modification to the consent decree. Among other changes, the modification narrowed the
scope of ‘‘life sustaining conduct’’ misdemeanors. Under the revised consent decree, ‘‘after one warning,’’ individuals may
not block otherwise-walkable sidewalks.
Subject to the modification, the City of
Miami has been bound by the consent
decree for more than 20 years.
After it adopted the decree, the City
enacted internal reforms and programs to
support the homeless. The Homeless
Trust, the funder and overseer of the
‘‘continuum of care’’ for the homeless in
Miami-Dade County, manages a panoply
of services that did not exist before the
decree. Its programs include homeless assistance centers, a hotline for homeless
persons seeking aid, and housing and
healthcare facilities. And the City created
outreach teams that help the homeless
find the resources they need. These efforts
have contributed to a 90 percent reduction
in countywide homelessness levels since
the adoption of the consent decree. The
remaining homeless population consists
predominantly of the chronically homeless,
who are resistant to offers of shelter.
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Against this backdrop, the City in 2018
moved to terminate the consent decree or,
at least, to modify it, and provided three
reasons for that requested relief. First, it
had remedied the underlying constitutional
violations and so fulfilled the purpose of
the decree. Second, changed circumstances—including increased safety concerns amid the risk of urban terrorist attacks and the rise of the opioid epidemic—
made Pottinger’s continuation inequitable.
Third, substantial, good-faith compliance
with the consent decree obviated the need
for continued judicial oversight.
Simultaneously, the homeless moved to
enforce the consent decree and to hold the
City in contempt for ‘‘systematic’’ violations of the decree. In particular, the
homeless alleged that the City violated the
decree during its 2018 clean-up operations.
The operations addressed health and sanitation problems at the downtown homeless
encampments. One witness described a
clean-up site as a ‘‘horror movie’’ and
‘‘opioid den’’ that required a special biohazard waste clean-up crew. The City tried
to relocate the encampments’ residents before the clean-ups, but some residents remained as the operations began. City
workers ordered those individuals to move
so that the clean-ups could occur, and
some homeless persons lost possessions
they left behind during the clean-ups. The
homeless alleged that the real purpose of
the clean-ups was to target and disperse
the homeless and that the move-on orders
and takings of property violated the consent decree.
After a seven-day evidentiary hearing,
the district court granted the City’s request for termination and denied the
homeless class’s motion for enforcement
and contempt. It terminated the decree
because the City ‘‘ha[d] substantially complied with the core purpose of the Pottinger Agreement,’’ that is, ‘‘to stop the

criminalization of homelessness.’’ The development of extensive non-arrest resources ‘‘is exactly the type of durable
remedy that requires this Court to cease
its oversight of these primarily state functions.’’ The district court found no evidence that would negate a finding of substantial compliance. The district court also
found changed circumstances in Miami,
but it did not rely on those findings as a
basis for termination.
The district court denied the contempt
motion because the evidence did not prove
any violations of the consent decree, much
less by the required standard of clear and
convincing evidence. It explained why the
City’s actions during the clean-ups did not
violate the consent decree. The purpose of
the clean-ups was to combat ‘‘squalor and
unsanitary conditions,’’ a goal that benefitted the homeless. The City discarded only
property that was ‘‘commingled with
[items] TTT that clearly pose[d] health and
security concerns’’—in other words, items
Pottinger permitted the City to discard.
And the consent decree did not forbid
police officers from telling the homeless to
move, both before the clean-ups and in
other circumstances. Finally, the district
court declined to make a finding regarding
whether arrests of two homeless persons
not preceded by warnings to stop obstructing the sidewalk violated the consent decree because there was no evidence of the
events leading up to the arrest. Regardless, the district court found that ‘‘overwhelming evidence supports the finding
that City police will not revert to arresting
[homeless] individuals.’’
II. STANDARD OF REVIEW
[1–3] We review a decision regarding
the enforcement or termination of a consent decree for abuse of discretion. Johnson v. Florida, 348 F.3d 1334, 1341 (11th
Cir. 2003); Resnick v. Uccello Immobilien
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GMBH, Inc., 227 F.3d 1347, 1350 (11th
Cir. 2000). We review factual findings for
clear error. Johnson, 348 F.3d at 1341.
And we review de novo the interpretation
of a consent decree and the application of a
consent decree to the facts. Reynolds v.
McInnes, 338 F.3d 1201, 1211 (11th Cir.
2003).
III. DISCUSSION
[4, 5] A district court may terminate a
consent decree when ‘‘the judgment has
been satisfied, released, or discharged; it is
based on an earlier judgment that has
been reversed or vacated; or applying it
prospectively is no longer equitable.’’ Fed.
R. Civ. P. 60(b)(5). As the party seeking
termination, the City ‘‘bears a heavy burden of persuasion.’’ Johnson, 348 F.3d at
1341. But because Rule 60(b)(5) uses the
disjunctive ‘‘or,’’ the City can prevail if any
of the three grounds applies. Horne v.
Flores, 557 U.S. 433, 454, 129 S.Ct. 2579,
174 L.Ed.2d 406 (2009).
[6–8] The application of Rule 60(b)(5)
is especially flexible in the context of institutional-reform consent decrees like the
Pottinger Agreement, which ‘‘involve[ ] areas of core state responsibility’’ and ‘‘raise
sensitive federalism concerns.’’ Id. at 448,
450, 129 S.Ct. 2579. Courts must ‘‘ensure
that responsibility for discharging the
State’s obligations is returned promptly to
the State and its officials when the circumstances warrant.’’ Id. at 450, 129 S.Ct. 2579
(internal quotation marks omitted). To do
otherwise is to usurp the role of elected
officials and deprive the people of their
right to a democratically accountable government. See generally Ross Sandler &
David Schoenbrod, Democracy by Decree:
What Happens When Courts Run Government (2003). Once a durable remedy is in
place, ‘‘continued enforcement of the [consent decree] is not only unnecessary, but
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improper.’’ Horne, 557 U.S. at 450, 129
S.Ct. 2579.
The homeless argue that the district
court erred in its interpretation and application of the consent decree and that it
misapplied the burden of proof for the
motion for termination. We consider and
reject these arguments in turn. We then
explain why the district court was correct
to grant the City’s motion for termination
and to deny the homeless class’s motion
for enforcement and contempt.
A. The District Court Correctly
Interpreted and Applied
the Consent Decree.
[9–11] Because a consent decree is a
contract, we follow the rules for interpretation of contracts and apply principles of
state contract law. Frulla v. CRA Holdings, Inc., 543 F.3d 1247, 1252 (11th Cir.
2008); Reynolds v. Roberts, 202 F.3d 1303,
1312–13 (11th Cir. 2000). In Florida, ‘‘the
plain meaning of the language used by the
parties controls as the best indication of
the parties’ agreement,’’ so contract terms
‘‘should be interpreted in accordance with
their plain and ordinary meaning.’’ In re
Std. Jury Instructions—Contract & Bus.
Cases, 116 So. 3d 284, 315 (Fla. 2013).
Florida courts look to dictionaries to determine the plain and ordinary meaning of
words. Winn-Dixie Stores, Inc. v. Dolgencorp, LLC, 746 F.3d 1008, 1024 (11th Cir.
2014).
The homeless argue the district court
misinterpreted several provisions of the
consent decree. We examine each interpretive dispute in turn. Although the homeless
identify one misinterpretation, they fail to
identify any errors that establish noncompliance by the City.
As modified, the consent decree prohibits City workers from ‘‘destroy[ing] any
personal property known to belong to a
homeless person, or readily recognizable
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as property of a homeless person TTT except as permissible by law and in accordance with the department’s operating
procedure, or if the property is contaminated or otherwise poses a health hazard
or obvious safety issue to [City] workers
or to members of the public.’’ The district
court concluded that items are contaminated when they are ‘‘commingled with food,
soiled materials, and garbage creating a
public health crisis.’’ If a bag contains contaminated property, ‘‘[d]eciphering what is
and is not contaminated inside a bag is
difficult and going through a bag that possesses contaminated materials to fish out
[uncontaminated materials] is not a requirement of the [c]onsent [d]ecree.’’ The
homeless argue that this interpretation erroneously allows City workers to discard
property in unsanitary areas, instead of
requiring an individualized determination
whether property is hazardous.
[12] We agree with the district court
that property becomes contaminated when
it is commingled with items that are contaminated or hazardous. Take, for example, personal notes that are ‘‘mingle[d] or
mix[ed] together’’ with unsanitary items
such as garbage or bodily fluids. Commingle, Webster’s New International Dictionary (3d ed. 1993). The exposure makes
the notes ‘‘soil[ed], stain[ed], corrupt[ed],
or infect[ed] by contact or association’’ and
‘‘unfit for use [because of] the introduction
of unwholesome or undesirable elements.’’
Contaminate, Webster’s New International Dictionary (3d ed. 1993). And exposure
transforms the notes into ‘‘a possible
source of peril, danger, duress, or difficulty.’’ Hazard, Webster’s New International
Dictionary (3d ed. 1993) (emphasis added).
Likewise, if a bag has been contaminated
or contains contaminated items, City workers need not search through it for stillclean items. The entire bag is hazardous
because of the health and safety risks in-

volved. When a worker decides to discard
contaminated items, his decision reflects
an assessment of each item’s status, not
that of the surrounding area. Indeed, the
City consistently left uncontaminated
items, such as ‘‘unattended bicycles, which
pose noTTThealth risk,TTTon the street.’’
[13] The consent decree also prohibits
‘‘destroy[ing] any personal property TTT
readily recognizable as property of a
homeless person.’’ The district court concluded that it would be ‘‘unreasonable’’ for
City workers to credit a non-owner’s statement when determining whether property
is abandoned, such as when another homeless person tells the workers of the property’s status. The homeless argue that this
interpretation incorrectly allows police to
ignore evidence of property’s ownership.
[14] We agree with the homeless that
third parties’ statements are probative of
ownership, particularly because police
know that it is common for homeless people to temporarily leave items and to ask
others to watch their property during their
absence. But it makes no difference here.
The consent decree’s ban on destruction of
readily recognizable property does not apply when the property is contaminated or
otherwise a health hazard or obvious safety issue. And the district court found that
the City’s takings of property were ‘‘to
discard contaminated property,’’ not due to
the unrecognizability of the property as
that of a homeless person. As we have
explained, the district court correctly understood the consent decree’s exception for
contaminated property.
[15] Section VI.9 of the consent decree
provides that the City ‘‘expressly adopt[ed]
a policy as provided for herein to protect
the constitutional rights of homeless persons, to prevent arrests and harassment of
these persons, and the destruction of their
property, inconsistent with the provisions
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of this Settlement Agreement.’’ The district court ruled that, although the consent
decree generally prohibited harassment
and ‘‘specifically prohibited arrests,’’ it did
not prohibit the police from ordering the
homeless to move. The homeless contend
that this interpretation condones police
harassment and misconduct less invasive
than arrest in violation of a categorical
promise to protect the constitutional rights
of the homeless. They argue that, by telling homeless persons to ‘‘move on,’’ police
violate fundamental constitutional rights,
including the ‘‘right to remain in a public
place unaccosted by the government.’’
The homeless misunderstand Section
VI.9 in several ways. To start, this provision is not categorical. It contains two
qualifiers: the City ‘‘adopt[ed] a policy’’ to
advance the listed objectives only ‘‘as
provided for herein,’’ and the City aims
to accomplish the objectives only to the
extent they are ‘‘[ ]consistent with the
provisions of this Settlement Agreement.’’
Instead of a categorical obligation, the
provision operates as a statement of purpose, identifying the goals to be advanced
elsewhere in the consent decree. See Antonin Scalia & Bryan A. Garner, Reading
Law: The Interpretation of Legal Texts
§ 34, at 219 (2012) (‘‘[A]n expansive purpose in the preamble cannot add to the
specific dispositions of the operative
text.’’). As a prefatory statement, it does
not have binding effect; the City violates
the consent decree only by violating one
of its specific requirements. Johnson v.
Johnson, 725 So. 2d 1209, 1212–13 (Fla.
Dist. Ct. App. 1999).
Moreover, police move-on orders do not
raise a constitutional issue. The homeless
assert the orders violate their Fourth,
Fifth, and Fourteenth Amendment rights.
They are incorrect.
[16, 17] The homeless urge us to adopt
the view of our sister circuit that the
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Fourth Amendment encompasses a right
to remain in any public place. See Bennett
v. City of Eastpointe, 410 F.3d 810, 834
(6th Cir. 2005). We decline to do so. Bennett purports to apply Florida v. Bostick,
501 U.S. 429, 111 S.Ct. 2382, 115 L.Ed.2d
389 (1991), but Bostick cuts the other way.
Bostick makes clear that even when a person is not free to leave, there is not necessarily a seizure under the Fourth Amendment. Id. at 435–36, 111 S.Ct. 2382. The
key question is whether a reasonable person can ‘‘terminate the encounter’’ with
police. Id. at 439, 111 S.Ct. 2382. A person
who is told to leave one place but ‘‘remains
free to go anywhere else that he wishes’’
can undoubtedly terminate his encounter.
Salmon v. Blesser, 802 F.3d 249, 253 (2d
Cir. 2015).
[18] To be sure, Catron v. City of St.
Petersburg, 658 F.3d 1260 (11th Cir. 2011),
recognized a ‘‘constitutionally protected
liberty interest,’’ for purposes of due process, ‘‘to be in parks or on other city lands
TTT that are open to the public generally.’’
Id. at 1266 (citing City of Chicago v. Morales, 527 U.S. 41, 54, 119 S.Ct. 1849, 144
L.Ed.2d 67 (1999) (plurality opinion)). But
this liberty interest is neither fundamental,
see Doe v. City of Lafayette, 377 F.3d 757,
769–73 (7th Cir. 2004), nor limitless. So
even if a permanent deprivation of access
to public spaces might violate the Due
Process Clause, there is no ‘‘constitutional
right to use public parks under all conditions and at all times.’’ Catron, 658 F.3d at
1266–67 n.5; accord Hannemann v. S.
Door Cnty. Sch. Dist., 673 F.3d 746, 757
(7th Cir. 2012).
Police often ask individuals to temporarily leave public spaces, Salmon, 802
F.3d at 253, and doing so does not create a
constitutional deprivation. Nor are moveon orders inherently harassment. Harassment involves repeated or systematic behavior, and it involves efforts to annoy or
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bother. See, e.g., Harass, Webster’s New
International Dictionary (3d ed. 1993) (‘‘to
vex, trouble, or annoy continually or chronically’’); Harassment, Black’s Law Dictionary (11th ed. 2019) (‘‘Words, conduct, or
action (usu. repeated or persistent) that,
being directed at a specific person, annoys,
alarms, or causes substantial emotional
distress to that person and serves no legitimate purpose; purposeful vexation.’’); Harass, Merriam-Webster Online, https://
www.merriam-webster.com/dictionary/
harass (‘‘to annoy persistently’’) (last visited Sept. 30, 2020). There is no evidence
that the move-on orders were either systematic or intended to annoy. On the contrary, they ordinarily occurred to facilitate
needed cleaning. And the orders were temporary: there is no evidence that police
threatened the subjects of the move-on
orders with arrest or that the individuals
risked arrest if they later returned to their
preferred locations. Insofar as any member of the homeless class believes his civil
rights have been violated, he may seek
relief in an individual action. See 42 U.S.C.
§ 1983.
[19] The homeless also erroneously
contend the district court should have
found the City in violation of the decree
for instances where police told individuals
to move without first offering services. The
consent decree states that, for homeless
persons not engaged in any criminal conduct, ‘‘[t]here can be no arrest or detention. A law enforcement officer TTT may
approach the homeless person and advise
him or her of shelter, services, or assistance which are then currently available.’’
But ‘‘may’’ alone is not an exclusive term.
Because the consent decree does not say
that police may approach the non-criminal
homeless only to offer shelter, police may
approach them for other, non-prohibited
purposes as well. Scalia & Garner, Reading Law § 8, at 93–94; accord Bauer Nike

Hockey USA, Inc. v. United States, 393
F.3d 1246, 1250 (Fed. Cir. 2004). Even if
the homeless consider this outcome odd as
a policy matter, where the plain meaning
of the text is clear, ‘‘something that may
seem odd TTT is no basis for disregarding
or changing the text.’’ Scalia & Garner,
Reading Law § 37, at 237 (internal quotation marks omitted).
[20] Next, the homeless argue that the
phrase ‘‘one warning’’ in the consent-decree modification means one contemporaneous warning. The modified decree requires that ‘‘after one warning, no person
TTT may obstruct a sidewalk in such a way
as to endanger other persons by requiring
them’’ to walk on the street instead of an
otherwise-walkable sidewalk. The homeless contend that police violate the consent
decree by arresting an obstructer without
first warning him to desist, even if the
obstructer has been warned on several
previous occasions. They argue that the
consent decree’s purpose is to protect the
homeless, so we should construe ‘‘one
warning’’ to provide maximal protection.
But the question is what the text says, and
assumptions based on purpose alone beg
the question. ‘‘No text pursues its purpose
at all costs.’’ Scalia & Garner, Reading
Law § 2, at 57.
If the drafters of the 2014 modification
intended to require one warning per homeless-police interaction, they ‘‘would have
done so expressly.’’ Dir. of Rev. v. CoBank
ACB, 531 U.S. 316, 325 (2001). Indeed, the
modification simultaneously added a requirement that police must give a contemporaneous warning before they may cite a
homeless person for littering if there is a
usable trash receptacle within 300 feet.
Material variations in the text reflect variations in meaning. See Scalia & Garner,
Reading Law § 25, at 170. So we do not
read the phrase ‘‘after one warning’’ to
mean a warning every time.
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Suppose a police officer sees a homeless
person obstructing the sidewalk and warns
him to stop. The modification establishes
that ‘‘after [that] warning, [the] person TTT
may [not fully] obstruct a sidewalk.’’ If on
later patrols the officer sees the same
homeless person again obstructing the
same sidewalk, must the officer repeat his
warning continually to reinstate the prohibition? Perhaps the homeless are right
that contemporaneous warnings are desirable. But we must follow the text of the
decree and respect the omissions the drafters chose to make. See Scalia & Garner,
Reading Law § 8, at 95–96.

show that the consent decree has been
violated. FTC v. Leshin, 618 F.3d 1221,
1232 (11th Cir. 2010). A district court errs
if it merges or cross-applies these burdens.
Jeff D. v. Otter, 643 F.3d 278, 285, 287 (9th
Cir. 2011).

Finally, the homeless point to two ‘‘interpretations’’ by the district court that
were not interpretations at all. The district
court suggested the homeless ‘‘should’’
keep important items such as ‘‘identifications, prescriptions, eye glasses, or
phones’’ on their person, to minimize the
risk of loss. Contrary to the assertion of
the homeless, this statement did not create
an extratextual requirement; it instead described a best practice. And the district
court referenced one instance where police
ordered a homeless person to move that
was ‘‘admittedly under investigation by the
City of Miami Police Internal Affairs.’’ The
homeless contend that this reference
meant that the district court allowed internal investigations to excuse violations of
the consent decree. But the district court
only described the facts of that episode,
and it later correctly concluded that police
may tell the homeless to move.

[23] The district court correctly bifurcated its analyses of the two motions. Cf.
Jeff D., 643 F.3d at 285. In considering
termination, it focused on what the City
affirmatively established by looking to City
policies, available resources, and testimony
from both sides. It then considered whether any alleged violations were significant
enough to render the City noncompliant. It
found that, even crediting the allegations
of the homeless, the actions were not ‘‘the
type of deviation necessary to find a lack
of substantial compliance’’; they were ‘‘minor’’ or ‘‘trivial’’ enough not to undermine
the consent decree’s objectives. Only after
applying the burden for termination did
the district court consider whether any of
the violations met the contempt standard.

B. The District Court Correctly Applied
the Burden of Proof on the City’s
Motion for Termination.
[21, 22] The party seeking to terminate
a consent decree ‘‘bears a heavy burden of
persuasion’’ to justify termination. Johnson, 348 F.3d at 1341. But the party seeking contempt bears the initial burden to

According to the homeless, the district
court misapplied these burdens. They argue that the district court effectively assigned them the burden on the motion to
terminate because the court did not make
factual findings in a few instances where
the homeless presented evidence. But this
argument misunderstands both the standard for termination and the record.

[24] Moreover, review for substantial
compliance requires considering the totality of the circumstances. See Jackson v.
Los Lunas Cmty. Program, 880 F.3d 1176,
1200, 1203 (10th Cir. 2018). Where the
balance of the evidence is close, a few
disputed findings or omissions might be
outcome-determinative. But the district
court found the weight of the evidence by
far favored the City. Indeed, the district
court suggested that, even construing instances of alleged police misconduct—one
of the issues where the homeless say the
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district court shifted the burden of proof
by failing to make factual findings—in favor of the homeless, the City would still
satisfy its burden of proving substantial
compliance.
The other three ‘‘errors’’ identified by
the homeless are of no help either. In two,
the district court made factual findings for
the City. And in one, any error was harmless.
[25] First, the district court did not
ignore the question whether City workers’
takings of property violated the consent
decree, as the homeless contend. Instead,
the district court found the workers’ takings complied with the consent decree.
City workers took only items that were
‘‘commingled with backpacks, mattresses,
sheets, food, etc. that clearly pose health
and security concerns’’—contaminated or
hazardous items not protected by the consent decree.
[26] Second, the district court did not
leave open whether the City left notices at
clean-up sites after taking property. Instead, it found that ‘‘[t]he evidence TTT
showed that City workers complied with
their procedures,’’ including by ‘‘le[aving]
notes at the scene on the fences to let
people know the location of property.’’ To
the extent the homeless dispute the factual
findings, we affirm them on clear-error
review: the findings are ‘‘plausible in light
of the record viewed in its entirety.’’
Anderson v. Bessemer City, 470 U.S. 564,
573–74, 105 S.Ct. 1504, 84 L.Ed.2d 518
(1985). Indeed, the homeless acknowledge
there is evidence in the record of the
City’s provision of notice.
[27] True, the district court did not
discuss past informal objections made by
the homeless to the City’s practices. And
informal consent-decree enforcement can
be relevant to evaluating compliance. But
the district court’s omission was, at most,

harmless error. Cf. John B. v. Emkes, 710
F.3d 394, 411 (6th Cir. 2013).
What matters is whether the City is
‘‘now in compliance TTT, and whether [it is]
committed to remaining in compliance.’’
Jackson, 880 F.3d at 1203 (emphasis added). The district court correctly focused its
analysis on the City’s 2018 actions to determine whether it was then in substantial
compliance. The homeless argue the district court should also have addressed allegations they previously raised informally,
but the only possible violations they identify are isolated occurrences from 2009 and
2014. Additional consideration of a few incidents alleged to have occurred several
years earlier does not bear on the determination of present compliance.
C. The District Court Did Not Abuse
Its Discretion by Granting the
Motion for Termination.
[28] Abuse of discretion is a deferential standard, and our review is especially
deferential where, as here, ‘‘the District
Court has effectively been overseeing a
large public institution over a long period
of time’’—in this case, since 1999. Rufo v.
Inmates of Suffolk Cnty. Jail, 502 U.S.
367, 394, 112 S.Ct. 748, 116 L.Ed.2d 867
(1992) (O’Connor, J., concurring in the
judgment); see also Labor/Cmty. Strategy
Ctr. v. L.A. Cnty. Metro. Transp. Auth.,
564 F.3d 1115, 1121 (9th Cir. 2009) (explaining that the district court is ‘‘uniquely
positioned’’ to evaluate consent-decree
compliance). We must affirm unless the
homeless can prove ‘‘there was no reasonable basis for the district court’s termination order.’’ Gonzales v. Galvin, 151
F.3d 526, 531 (6th Cir. 1998). They cannot
satisfy their burden: the district court’s
ruling was both reasonable and correct.
[29] A court should terminate a consent decree if at least one of three grounds
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is met: if ‘‘the judgment has been satisfied,
released, or discharged; it is based on an
earlier judgment that has been reversed or
vacated; or applying it prospectively is no
longer equitable.’’ Fed. R. Civ. P. 60(b)(5);
Horne, 557 U.S. at 454, 129 S.Ct. 2579.
The City argues, and the district court
agreed, that it has ‘‘satisfied’’ the judgment through substantial compliance with
the consent decree’s requirements. Although this ground ‘‘has been relied on
very rarely’’ in our caselaw, 11 Charles
Alan Wright, Arthur R. Miller & Mary
Kay Kane, Federal Practice and Procedure § 2863, at 450 (2012), the City is
correct that it has satisfied the judgment if
it is in substantial compliance with the
consent decree. See, e.g., Frew v. Janek,
780 F.3d 320, 330–32 (5th Cir. 2015). And
the district court was correct to find the
City in substantial compliance.
[30, 31] To evaluate a motion to terminate a consent decree, the district court
begins ‘‘by determining the basic purpose
of the decree.’’ United States v. City of
Miami, 2 F.3d 1497, 1505 (11th Cir. 1993).
If there is good-faith compliance, the decree is satisfied, and the court may terminate it. See id. Because a consent decree is
a contract, Reynolds, 202 F.3d at 1312, we
measure compliance in terms of substantial
performance. Johnson, 348 F.3d at 1344;
City of Miami, 2 F.3d at 1508 n.38.
[32–34] Substantial performance, or
substantial compliance, exists when the
consent decree’s fundamental purpose has
been accomplished, and any deviations
from the decree are ‘‘unintentional and so
minor or trivial as not substantially to
defeat the object which the parties intend[ed] to accomplish.’’ Jeff D., 643 F.3d
at 284, 288 (internal quotation marks omitted). There need not be ‘‘strict and literal
compliance with the contract provisions.’’
Id. at 284 (internal quotation marks omitted); accord In re Std. Jury Instructions,
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116 So. 3d at 306–07. So ‘‘a federal court
should terminate supervision once the defendant comes into [substantial] compliance with the law,’’ because ‘‘indefinite federal court oversight of state institutions is
disfavored.’’ Johnson, 348 F.3d at 1341.
[35] The district court identified the
‘‘core purpose’’ of the consent decree as
‘‘stop[ping] the criminalization of homelessness.’’ This purpose follows from the
history of Pottinger: the original lawsuit
arose to stop the City from ‘‘arresting [the
homeless] for the involuntary, harmless
acts they were forced to perform in public
and seizing and destroying the [property
of the homeless] without following its
own[ ] procedures.’’ And that definition accords with our directive that ‘‘the purpose
of the decree TTT is not to be conceived at
too high a level of generality.’’ Sierra Club
v. Meiburg, 296 F.3d 1021, 1031 n.11 (11th
Cir. 2002).
[36, 37] To prove the consent decree’s
purpose has been ‘‘fully achieved,’’ the City
had to establish (1) current substantial,
good-faith compliance, and (2) that it is
‘‘unlikely TTT [to] return to its former
ways’’ absent the consent decree. Bd. of
Educ. v. Dowell, 498 U.S. 237, 247, 111
S.Ct. 630, 112 L.Ed.2d 715 (1991). If the
City has put a ‘‘durable remedy’’ in place,
the district court should terminate the consent decree. Horne, 557 U.S. at 450, 129
S.Ct. 2579.
The record supports the finding by the
district court that the City is in substantial
compliance. That finding depends on ‘‘the
City’s record of compliance with the decree,’’ as well as other relevant undertakings. City of Miami, 2 F.3d at 1508. The
district court found that the City achieved
‘‘the goal of the [c]onsent [d]ecree TTT to
reform the manner that City [p]olice treated the homeless.’’ All police officers receive training on Pottinger’s requirements,
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and the City has put in place body-camera-usage, records-keeping, and disciplinary procedures to monitor and regulate interactions between the police and the
homeless. As a result, the City no longer
‘‘arrests TTT the homeless for being homeless.’’ The City also created procedures
and training for other City departments,
including procedures for handling property. The City provided ‘‘ample evidence’’
these procedures were followed, such as
through the placement of notices in advance of clean-ups and the provision of
shelter beds for the displaced homeless.
The record also supports the finding
that compliance will continue after the termination of the decree. The City of Miami
and the surrounding community have developed a wide array of programs. This
‘‘continuum of care’’ includes the Homeless
Trust, which receives $60 million in tax
revenue each year, and various programs
to ‘‘provide shelter, medical care, and other services,’’ as well as ‘‘to avoid putting
the mentally ill in jails.’’ These programs,
along with formal police policies, constitute
a durable remedy. Because the City has a
strong system in place to address homelessness, it is unlikely to revert to arresting or mistreating the homeless.
[38] The homeless argue that the violations hidden by the ‘‘misinterpretations’’ of
the decree by the district court, combined
with the City’s failure to develop consistent procedures for handling the property
of the homeless, foreclosed a finding of
substantial compliance. We disagree. As
we have explained, the district court did
not overlook any alleged violations of the
consent decree. Nor do the homeless identify any inconsistencies in the City’s procedures that could bar a finding of substantial compliance. Compliance is determined
in relation to ‘‘the object which the parties
intend[ed] to accomplish.’’ Jeff D., 643 F.3d
at 284 (internal quotation marks omitted).

So inconsistencies or violations are relevant if they undermine the goal of
‘‘stop[ping] the criminalization of homelessness.’’ But they are not relevant when,
for example, the City provides more notice
than its policies require, or there is variation in which agency posts the required
notice. Even with discrepancies of this
kind, there has been ‘‘performance nearly
equivalent to what was bargained for.’’
Pullam v. Hercules, Inc., 711 So.2d 72, 75
(Fla. Dist. Ct. App. 1998) (internal quotation marks omitted).
D. The District Court Did Not Abuse
Its Discretion by Denying the
Motion for Contempt.
[39–41] Consent decrees ‘‘are enforced
through the trial court’s civil contempt
power.’’ Reynolds v. Roberts, 207 F.3d
1288, 1298 (11th Cir. 2000). A party seeking an order holding the defendant in contempt for violating the consent decree
must ‘‘move[ ] the court to issue an order
to show cause why the defendant should
not be adjudged in civil contempt and
sanctioned.’’ Id. The homeless did not specifically ask the district court to issue a
show-cause order in their contempt motion. But the district court must apply the
procedures for evaluating civil contempt,
regardless of whether either party explicitly requests them. See Mercer v. Mitchell,
908 F.2d 763, 767 n.7 (11th Cir. 1990).
[42–45] Before the district court
grants a show-cause order, the movant
‘‘must first establish by clear and convincing evidence that the alleged contemnor
violated a court’s earlier order.’’ Chairs v.
Burgess, 143 F.3d 1432, 1436 (11th Cir.
1998) (alterations adopted) (internal quotation marks omitted). ‘‘The clear and convincing evidence must establish that: (1)
the allegedly violated order was valid and
lawful; (2) the order was clear and unambiguous; and (3) the alleged violator had
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the ability to comply with the order.’’ Riccard v. Prudential Ins. Co., 307 F.3d 1277,
1296 (11th Cir. 2002). We construe any
ambiguities in favor of the party charged
with contempt. Leshin, 618 F.3d at 1231.
Only if the moving party makes its prima
facie showing does the burden ‘‘shift[ ] to
the alleged contemnor to produce evidence
explaining [its] noncompliance at a show
cause hearing.’’ Id. at 1232 (internal quotation marks omitted).
[46] The homeless failed to prove any
violations of the consent decree, much less
any ‘‘unambiguous’’ violations. Riccard,
307 F.3d at 1296; see also Doe, 1-13 ex rel.
Doe Sr. 1-13 v. Bush, 261 F.3d 1037, 1062
(11th Cir. 2001) (explaining that conduct
cannot implicate contempt if it was in accordance with a ‘‘reasonable interpretation’’ of the consent decree). Because the
homeless failed to make the necessary prima facie showing, the burden never shifted
to the City to explain its noncompliance,
and there was no need for a show-cause
hearing. See Thomas v. Blue Cross & Blue
Shield Ass’n, 594 F.3d 814, 821 (11th Cir.
2010). The district court correctly denied
the contempt motion.
IV. CONCLUSION
We AFFIRM the termination of the
consent decree and the denial of the contempt motion.

,

United States of America,
Plaintiff-Appellee,
v.
Elijah Hasan Jones, DefendantAppellant.
No. 19-10112, No. 18-15210
United States Court of Appeals,
Eleventh Circuit.
(October 8, 2020)
Background: Two defendants were convicted in the United States District Court
for the Southern District of Florida, No.
0:18-cr-60224-KMM-1, K. Michael Moore,
Chief Judge, and No. 1:18-cr-20319-KMW1, Patricia A. Seitz, Senior District Judge,
of possessing firearms as felons, and one
defendant received 15-year mandatory
minimum sentence under Armed Career
Criminal Act (ACCA). Defendants appealed.
Holdings: The Court of Appeals, William
H. Pryor, Chief Judge, held that:
(1) first defendant’s substantial rights
were not affected by plain error arising from indictment’s failure to allege
defendant’s knowledge of his felon
status;
(2) same plain error did not substantially
affect second defendant’s substantial
rights; and
(3) defendant sentenced under ACCA invited the alleged error regarding a prior conviction allegedly not qualifying
as a violent felony.
Affirmed.

UNITED STATES of America,
Plaintiff-Appellee,
v.
James INNOCENT, DefendantAppellant.

1. Criminal Law O1030(1)
The Court of Appeals reviews for
plain error issues raised for the first time
on appeal.
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Sec. 1-13. - General penalty.
Any person violating the provisions of any section of this Code or any other ordinance, where no other
penalty is prescribed, shall, upon conviction, be ned not more than $500.00, or be imprisoned at hard
labor on the streets or other works of the city for not more than 60 days, or shall be both ned and
imprisoned. Each day that such violation shall continue (or, in the case of shows and exhibitions illegally
conducted, each performance) shall constitute a separate o ense.
(Code 1967, § 1-6; Code 1980, § 1-6)
Charter reference— Authority to impose penalties for ordinance violations, limitation on penalties, § 3(z).
State Law reference— Penalty for violation of ordinances, F.S. § 162.22; nes and forfeitures collected in
county court for violations of municipal ordinances payable to municipality, F.S. § 34.191; punishment for
misdemeanors, F.S. §§ 775.082, 775.083.
Sec. 22-1. - De nitions.
For the purpose of this chapter, the de nitions contained in this section shall apply unless otherwise
speci cally stated.

Additional leased garbage container(s). The words "additional leased garbage container(s)" shall mean
one or more additional garbage container(s) leased by an assessed property owner pursuant to sections 222 and 22-12 of the City Code.

Annual franchise fee. The words "annual franchise fee" shall mean the yearly fee charged by the City of
Miami ("city") to each franchisee who operates within the city limits and collects garbage and trash. See
subsection 22-50(b) of the City Code.

Annual specialized waste handling fee. The words "annual specialized waste handling fee" shall mean
the yearly fee charged by the city to each franchisee which operates within the city limits and collects trash,
excluding garbage. See subsection 22-50(c) of the City Code.

Biological waste. The words "biological waste" shall mean solid waste that causes or has the capability
of causing disease or infection and includes, but is not limited to, biomedical waste, diseased or dead
animals, and other wastes capable of transmitting pathogens to humans or animals. The term does not
include human remains that are disposed of by persons licensed under F.S. ch. 470.

Biological waste collector. The words "biological waste collector" shall mean any private solid waste
contractor who collects, transports or disposes of biological waste.

Biomedical waste. The words "biomedical waste" shall mean any solid waste or liquid waste which may
present a threat of infection to humans. The term includes, but is not limited to, nonliquid human tissue and
body parts; laboratory and veterinary waste which contain human-disease-causing agents; discarded

436

1/32

1/23/2018

Miami, FL Code of Ordinances

disposable sharps; human blood, and human blood products and body uids; and other materials which in
the opinion of the department of health and rehabilitative services of the state represent a signi cant risk of
infection to persons outside the generating facility.

Biomedical waste collector. The words "biomedical waste collector" shall mean any private solid waste
contractor who collects, transports or disposes of biomedical waste.

Bulky waste. The words "bulky waste" shall mean, but not be limited to, large items of household refuse
such as appliances, furniture, accumulations from major tree cutbacks (exceeding ten inches in diameter
and four feet in length and weighing more than 50 pounds), large crates and like articles which shall be
placed out for city collection by residential unit owners paying for city service on a weekly basis.

Certi ed recovered materials dealer. The words "certi ed recovered materials dealer" shall mean a
dealer certi ed under F.S. § 403.7046, who handles, purchases, receives, recovers, sells or is an end user of
recovered materials as de ned herein.

Collection area. The words "collection area" shall mean the entire boundary of the city at all times.
Commercial business. The words "commercial business" shall mean and include all retail, professional,
wholesale, and industrial facilities and any other commercial enterprises, for pro t or not for pro t, o ering
goods or services to the public.

Commercial hauler. The words "commercial hauler" shall mean a licensed city franchisee that operates
within the city limits and provides certain services to multi-family and commercial businesses including but
not limited to garbage, trash, recycling, roll-o , and specialized waste handling service.

Commercial landscaper. The words "commercial landscaper" shall mean an individual or organization
registered with the city (see section 22-10 of the City Code) to provide grounds and landscaping services to
residences and/or commercial properties within the city for grounds up-keep and maintenance.

Commercial property. The words "commercial property" shall mean any hotel, motel, roominghouse,
tourist court, trailer park, bungalow court, apartment building with rental apartments, cooperative
apartments, and/or multiple-story condominium buildings and any other business or establishment of any
nature or kind whatsoever other than a residential unit as de ned in this section.

Commercial solid waste. The words "commercial solid waste" shall mean every waste accumulation,
including but not limited to, dust, paper, paper cartons, cardboard cartons, excelsior, rags, garbage, plastics,
metal containers, recyclable material, garden and yard clippings and cuttings, bulky waste and other waste
which is usually attendant to the operations of commercial businesses or multifamily residences.

Commercial solid waste and recycling advisory committee. The words "commercial solid waste and
recycling advisory committee" shall be de ned as an elected/appointed/selected body created for the
purpose of providing advice and recommendations on commercial solid waste issues within the city in
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conjunction and cooperation with the department of solid waste.

Commercial solid waste service. The words "commercial solid waste service" shall mean the collection
and disposal of garbage, trash, recycling, solid and processable waste for all business, commercial,
industrial, religious, health, educational, governmental and quasi-governmental establishments, including
the collection and disposal of construction and demolition debris.

Condominiums. The words "condominiums" or "condominium buildings" shall be deemed to mean any
building or structure that evidences that form of ownership of real property which is created pursuant to
the State of Florida Condominium Act, which is comprised of units that may be owned by one or more
persons, and in which there is appurtenant to each unit an undivided share in common elements, except for
properties excluded by City Resolution No. 11807, adopted on June 22, 1999. Any condominiums with three
or more dwelling units therein shall be classi ed as commercial establishments for purposes of this chapter.

Construction and demolition debris. The words "construction and demolition debris" shall mean
materials generally considered to be not water soluble and nonhazardous in nature, including, but not
limited to, steel, glass, brick, concrete, asphalt roo ng material, pipe, gypsum wallboard, and lumber, from
the construction or destruction of a structure as part of a construction or demolition project, and including
rocks, soils, tree remains, trees, and other vegetative matter which normally results from land clearing or
land development operations for a construction project, including such debris from construction of
structures at a site remote from the construction or demolition project site. Mixing of construction and
demolition debris with other types of solid waste, including material from a construction or demolition site
which is not from the actual construction or destruction of a structure, will cause it to be classi ed as other
than construction and demolition debris. The term also includes:
(1)

Clean cardboard, paper, plastic, wood, and metal scraps from a construction project;

(2)

Except as provided in F.S. § 403.707(12)(j), unpainted, non-treated wood scraps from
facilities manufacturing materials used for construction of structures or their
components and unpainted; non-treated wood pallets provided the wood scraps and
pallets are separated from other solid waste where generated and the generator of
such wood scraps or pallets implements reasonable practices of the generating industry
to minimize the commingling of wood scraps or pallets with other solid waste; and

(3)

De minimis amounts of other nonhazardous wastes that are generated at construction
or destruction projects, provided such amounts are consistent with best management
practices of the industry.

Construction and demolition debris collector. The words "construction and demolition debris collector"
shall mean any commercial solid waste franchisee who collects, transports or disposes of construction and
demolition debris and shall be subject to a registration fee as provided for F.S. § 403.7046.
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Construction dumpster or roll-o . The words "construction dumpster or roll-o " shall mean an
approved open metal container without wheels, with capacity up to 40 cubic yards, used at construction
sites for the purpose of removing construction and demolition debris, which includes rock, metal and other
materials which are heavy in weight or substantial in size, used in connection with a construction and/or
demolition project.

Container-on-wheels. The words "container-on-wheels" shall refer to the 96-gallon containers issued to
residences by the city for automated garbage collection and are required to be used, once issued.

Containerized waste. The words "containerized waste" shall mean and include refuse, not to include
garbage as de ned herein, which is placed in containers, plastic bags, and/or bulk containers not exceeding
three feet in length or weighing more than 50 pounds.

Curbside. The word "curbside" shall mean the area between the sidewalk and the street edge or, in
areas without sidewalks, the area between the edge of the traveled portion of any public or private street
and the property line.

Department. The word "department" shall mean the city department of solid waste.
Director. The word "director" shall mean the director of the department of solid waste.
Dumping. The word "dumping" shall mean to throw, discard, place, deposit or bury any litter and/or
refuse except where permitted.

Dumpster. The word "dumpster" shall mean an approved metal container on wheels with a tight tting
solid top and a minimum capacity of one cubic yard or 202 gallons.

Enforcement o cer. The words "enforcement o cer" shall mean designated agents of the city
manager, acting by and through him/her, including but not limited to, sanitation inspectors, code
enforcement inspectors, police o cers, NET Administrators and NET inspectors.

Fiscal year. The words " scal year" shall mean the 12-month period beginning October 1.
Franchisee. The word "franchisee" shall mean a private commercial solid waste/ rm that is granted a
nonexclusive franchise by the city, to remove and dispose of solid waste from commercial properties, which
is required to pay a percentage of its gross monthly earnings to the city pursuant to the provisions of this
chapter.

Franchise agreement. The words "franchise agreement" shall mean a non-exclusive agreement between
the city and a quali ed rm to provide commercial solid waste services, as de ned in this chapter, within the
city.

Franchise fees. The words "franchise fees" shall mean the monthly percentage of gross receipts
remitted to the city by each franchisee. See section 22-56 and section 22-50 of the City Code, as amended.
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Garbage. The word "garbage" shall mean every refuse accumulation of animal, fruit or vegetable matter
that attends the preparation, use, cooking and dealing in, or storage of edibles, and any other matter, of any
nature whatsoever, which is subject to decay, putrefaction and the generation of noxious or o ensive gases
or odors, or which, during or after decay, may serve as breeding or feeding material for ies or other germcarrying insects.

Garbage container. The words "garbage container" shall mean a galvanized metal, durable plastic or
other suitable material container of the type commonly sold as a garbage container, including wheeled
containers, of a capacity not less than 20 gallons and not to exceed 96 gallons, su ciently strong to be
emptied conveniently, or a bail by which it may be lifted, and a tight tting metal or plastic top with handle,
and so constructed as to permit the free discharge of its contents. The container must not have any inside
structures such as inside bands and reinforcing angles or anything within the container to prevent the free
discharge of the contents. The container shall be free of jagged or sharp edges.

Gross receipts. The words "gross receipts" shall mean all monies, whether paid by cash, check, debit,
credit, or any other legal form of payment, resulting from all transactions and activities in the franchisee's
regular course of business and trade including administrative fees, garbage, industrial, solid waste, used
cooking oil waste, environmental charges and fees, containerized waste services, fuel surcharge,
construction and demolition debris, roo ng materials, trash, litter, maintenance, compactors, refuse and/or
rubbish collection removal and disposal services rendered, hand bag collection, recycling (excluding
recovered materials at commercial establishments as de ned by F.S. § 403.703), or from any other source
related directly or indirectly from waste collection services, including, but not limited to, all income derived
from the use of dump trucks, grappling trucks, roll-o trucks, trailers, roll-o s, boxed in, framed, fenced in,
or otherwise designated storage areas, etc., containers, bagsters, chutes, and any other vehicles and
equipment used for collection and disposal of any debris by the franchisee, exclusive of Franchise Fees
herein and taxes as provided by law, whether wholly or partially collected within the city, less bad debts.
Gross receipts shall not include income derived from the transportation, storage, treatment, collection, and
removal of biomedical, biological, or hazardous waste as herein de ned.

Hazardous waste. The words "hazardous waste" shall mean solid waste, or a combination of solid
wastes, which because of its quantity, concentration, or physical, chemical or infectious characteristics may
cause, or signi cantly contribute to, an increase in mortality or an increase in serious irreversible or
incapacitating reversible illness or may pose a substantial present or potential hazard to human health or
the environment when improperly transported, disposed of, stored, treated or otherwise managed.

Hazardous waste collector. The words "hazardous waste collector" shall mean any private solid waste
contractor who collects, transports or disposes of hazardous waste and shall be subject to a registration fee
as provided for in F.S. § 403.7046.
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Health and safety concern. The words "health and safety concern", for purposes of this chapter, shall
mean any ine cient and improper method of managing solid waste collection which creates a hazard to the
public health, causes pollution of air and water resources, constitutes a waste of natural resources, has an
adverse e ect on land values and creates public nuisances.

Industrial wastes. The words "industrial wastes" shall mean the waste products of canneries,
slaughterhouses or packing plants; condemned food products; wastes and debris from brick, concrete
block, roo ng shingle or tile plants; debris and wastes accumulated from land clearing, excavating, building,
rebuilding and altering of buildings, structures, roads, streets, sidewalks, or parkways; and any waste
materials which, because of their volume or nature, do not lend themselves to collection and incineration
commingled with ordinary garbage and trash, or which, because of their nature or surrounding
circumstances, should be, for reasons of safety or health disposed of more often than the city collection
service schedule provided for in this chapter.

Industrial waste collector. The words "industrial waste collector" shall mean any private solid waste
contractor who collects, transports or disposes of industrial waste and shall be subject to a registration fee
as provided for in F.S. § 403.7046.

In-kind services. The words "in-kind services" shall mean those services for which no fees or charges are
assessed, including service to city facilities and neighborhood cleanups as de ned by the director.

Landscape rm. The words "landscape rm" shall mean landscape architects, landscape contractors,
landscape maintenance rms and all others doing work similar to that performed by landscape architects,
landscape contractors and landscape maintenance rms doing business within the city.

Large residential trash. The words "large residential trash" shall mean yard and garden trash weighing
more than 50 pounds, bulky and noncombustible materials which cannot be containerized and weigh over
50 pounds, and other non-hazardous, non-construction, non-demolition, non-biomedical or non-industrial
material too large to be bagged, bundled or containerized and weighing over 50 pounds. Large trash shall
be placed out along with bulky waste for once per week collection.

Litter. The word "litter" shall mean any garbage, rubbish, can, bottle, box, container, tobacco product,
tire, appliance, mechanical equipment or part, building or construction material, tool, machinery, wood,
motor vehicle or motor vehicle part, vessel, aircraft, farm machinery or equipment, trash, refuse and paper.

Local government registration fee. The words "local government registration fee" shall mean the
annual, October 1st through September 30th, charge assessed by the city to recovered materials dealers
and other businesses deemed as being required to register with the City as a service provider in the
designated category, commensurate with and no greater than the cost incurred to establish and operate a
registration and reporting process limited to the regulations, reporting format and reporting frequency
pursuant to F.S. § 403.7046, with regard to recovered materials, and other businesses of a designated
category, their collection and disposal of same from commercial properties within the city.
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Minidump. The word "minidump" shall mean a disposal site, maintained by the department, where
householders of the city may deposit trash and small trash.

Modi ed recycling program. The words "modi ed recycling program" shall mean an operation approved
by the department which provides for the recycling of recyclable material by a method varying from the
requirements of section 22-19 or section 22-20 of the City Code.

Mow. The word "mow" shall mean to cut down grass or similar growth with a mechanical device such as
lawn mower.

Multifamily residence. The words "multifamily residence" shall mean and include any building or
structure containing four or more contiguous living units and intended exclusively for residential purposes.

NET. The word "NET" shall mean the Neighborhood Enhancement Team.
Neighborhood cleanups. The words "neighborhood cleanups" shall mean periodic intensive removal of
litter, debris and other solid waste material from a designated area of the city, initiated or approved by the
city, its NET o ces and/or recognized community based organizations or associations including special
event activities citywide.

Noncombustible refuse. The words "noncombustible refuse" shall mean refuse materials that are
unburnable at ordinary incinerator temperatures (800 degrees to 1,800 degrees Fahrenheit) such as metals,
mineral matter, large quantities of glass or crockery, metal furniture, auto bodies or parts, and other similar
material or refuse not usual to housekeeping or to the operation of stores or o ces.

Nonexclusive franchise. The words "nonexclusive franchise" shall mean a non-exclusive right and
privilege granted to a quali ed rm to contract to provide solid waste, construction and demolition material,
and recyclable collection and disposal services to commercial and non-residential properties, as de ned in
this chapter, in, upon, over and across the present and future streets, alleys, easements and other public
places of the city.

Organic waste. The words "organic waste" shall mean a type of waste material which can be broken
down into its base compounds by micro-organisms and other living things, regardless of what those
compounds may be, and can be commonly found in municipal solid waste such as green waste, food waste,
paper waste, and biodegradable plastics. The words "organic waste" speci cally do not include waste as
de ned by the recoverable materials de nition and the associated exemption under F.S. § 403.7046.

Permit per account fee. The words "permit per account fee" shall mean the charge assessed by the city
to a franchisee, for every account with whom it acquires or maintains an agreement during the scal year
for purposes of providing commercial solid waste services.
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Plastic bag. The words "plastic bag" shall mean a polyethylene or other heavy-duty plastic bag meeting
the National Sanitation Foundation standard of one and one-half mils and not exceeding a 32-gallon
capacity with a securing twist tie.

Portable container. The words "portable container" shall mean dumpster, roll-away or other similar
container designed for mechanized collection.

Posting. The word "posting" shall mean to display by putting up on property in a public place of view.
Produce market. The words "produce market" shall mean the area in which produce vendors
congregate and sell their products bounded by NW 10th Avenue to the east, NW 22nd Avenue to the west,
NW 23rd Street to the north, and NW 20th Street to the south.

Public nuisance. The words "public nuisance," for purposes of this chapter, shall mean a container or
roll-o /container which appears to be utilized for commercial solid waste collection with or without a city
franchise agreement and poses a threat to the health and safety of the community.

Recovered materials. The words "recovered materials" shall mean metal, paper, glass, plastic, textile, or
rubber materials that have known recycling potential, can be feasibly recycled, and have been diverted and
source separated or have been removed from the solid waste stream for sale, use, or reuse as raw
materials, whether or not the materials require subsequent processing or separation from each other, but
does not include materials destined for any use that constitutes disposal. Recovered materials as described
above are not solid waste.

Recyclable material. The words "recyclable material" shall mean those materials which are capable of
being recycled and which would otherwise be processed or disposed of as solid waste.

Recycling. The word "recycling" shall mean any process by which solid waste, or materials which would
otherwise become solid waste, are collected, separated, or processed and reused or returned to use in the
form of raw materials or products.
State Law reference— F.S. Ch. 403, Environmental Control Part IV—Resource Recovery and Management,
as may be amended from time to time.

Refuse. The word "refuse" shall mean any garbage, garden trash, industrial waste, noncombustible
refuse, rubbish, waste, bulk waste, containerized waste and/or solid waste.

Residential unit. The words "residential unit" shall mean any structure used or constructed or modi ed
or adopted for use as a single-family dwelling, duplex, cluster housing, townhouse or multiple-family
apartment building or other similar structure containing three or fewer residential units, and which is
located on a single lot, parcel or tract of land. Each dwelling unit of a duplex, cluster housing, townhouse, or
multiple-family building or other similar structure shall be deemed a separate residence.
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Roll-o /container. The words "roll-o /container" shall mean a metal container, compacted or open, with
or without wheels, designed and used by nonexclusive commercial solid waste haulers and/or other
companies for the collection and disposal of construction debris, demolition debris and/or large quantities
of trash and/or bulky waste, but not garbage or commercial refuse.

Roominghouses/boardinghouses. The word "roominghouse" shall mean any legal nonconforming
residential building used, or intended to be used, as a place where sleeping or housekeeping
accommodations are furnished or provided for pay to transient or permanent guests or tenants which does
not maintain a public dining room or cafe in the same building or in any building in connection therewith.
The word "boardinghouse" shall mean an establishment where meals are regularly prepared and served for
compensation for ve or more persons, and where most of the food is placed upon the table family style
without service or ordering of individual portions from a menu. Boardinghouses may also provide lodging
for compensation. The proprietor of a roominghouse or boardinghouse may receive or reject whom he
wishes and usually makes special oral or written contracts with each of his lodgers concerning
compensation and length of stay.

Rubbish. The word "rubbish" shall mean refuse accumulation of paper, excelsior, rags or wooden or
paper boxes or containers, sweepings and all other accumulations of a nature other than garbage, which
are usual to housekeeping and to the operation of stores, o ces and other business places, and also any
bottles, cans or other containers which, due to their ability to retain water may serve as breeding places for
mosquitoes or other water breeding insects; rubbish shall not include noncombustible refuse, as de ned
above.

Safety inspection fee. The words "safety inspection fee" shall mean a regulatory fee pursuant to F.S. §
166.221, imposed by the solid waste director upon a franchisee for inspection of substandard, unsafe, or
inoperable vehicles and/or equipment.

Screening. The word "screening" shall mean a landscaped area with shrubs three feet in height at time
of planting to form a continuous, unbroken solid bu er, or a ve-foot-high fence or C.B.S. wall nished and
painted on both sides to provide a visual barrier.

Service unit. The words "service unit" shall mean four sleeping rooms or a fraction thereof, where no
cooking privileges are provided, located in any commercial establishment.

Small trash. The words "small trash" shall mean bundled and clean yard and garden trash, including
shrubbery, vines, and branches capable of being gathered into bundles and tied securely so that each
bundle does not exceed three feet in length or weigh more than 50 pounds; all accumulations of lawn, grass
or shrubbery cuttings or clippings and leaf rakings, free of dirt, rock, large branches and bulky or
noncombustible materials which can be containerized and not weigh over 50 pounds, per container; and
accumulations of tree branches, tree limbs, parts of trees, bushes and shrubbery which are up to three
inches in diameter and do not exceed four feet in length, do not weigh over 50 pounds, are too large to be
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containerized, but require and can be bundled and tied, and other non-hazardous, non-construction, nondemolition, non-biomedical material small enough to be bagged, bundled, or containerized or does not
exceed three feet in length or weigh more than 50 pounds. Small trash shall be placed out along with
garbage for twice per week collection.

Solid waste. The words "solid waste" shall mean garbage, rubbish, refuse, or other discarded material,
including solid, liquid, semisolid, or contained gaseous material resulting from domestic, industrial,
commercial, mining, agricultural or governmental operations.

Solid waste disposal and resource recovery facility. The words "solid waste disposal and resource
recovery facility" shall mean any solid waste disposal area, volume reduction plant, transfer station or other
facility, the purpose of which is resource recovery or the disposal, recycling, processing, transfer or storage
of solid waste.

Source separated. The words "source separated" shall mean the recovered materials are separated
from solid waste where the recovered materials and solid waste are generated. The term does not require
that various types of recovered materials be separated from each other and recognizes de minimis solid
waste, in accordance with industry standards and practices, may be included in the recovered materials.
Materials are not considered source separated when two or more types of recovered materials are
deposited in combination with each other in a commercial collection container located where the materials
are generated and such materials contain more than ten percent solid waste by volume or weight. For
purposes of this subsection, the term "various types of recovered materials" means metals, paper, glass,
plastic, textiles, and rubber.

Special events. The words "special events" shall mean events as delineated in subsection 22-171(a)(7) of
the City Code and any other designated event designated as a special event by the city commission, city
manager and/or designee.

Special non-residential trash collection. The words "special non-residential trash collection" shall mean
yard and garden trash weighing more than 50 pounds, too large to be containerized for commercial
collection, clean and free of dirt, rocks, trash and any other debris. It includes accumulations from major
tree cutbacks (exceeding ten inches in diameter and four feet in length and weighing more than 50 pounds).
Collection by the city must be approved and scheduled by department prior to set out or nes will be
incurred.

Special residential collection. The words "special residential collection" shall mean a collection of nonhazardous, non-industrial, waste beyond the normal city garbage, trash, and recycling, including bulky waste
and large trash, for which residents or property owners will be charged the cost of collection, disposal and
the appropriate administrative fees. Such collection excludes asbestos, whole or used tires, oil, lead-acid
batteries, mercury lights, combustible, hazardous, biomedical and biological waste.
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Specialized waste handler. The words "specialized waste handler" shall mean those companies whose
primary business is limited to collecting and disposing of solid waste that requires special handling and
management, including, but not limited to white goods, waste tires, used oil, lead-acid batteries,
construction and demolition debris, ash residue and biomedical and biological waste.

Specialized waste. The words "specialized waste" shall mean solid waste that requires special handling
and management, including, but not limited to white goods, waste tires, used oil, lead-acid batteries,
construction and demolition debris, ash residue, biomedical and biological waste.

Specialized waste handling nonexclusive fee. The words "specialized waste handling nonexclusive fee"
shall mean the annual fee paid to the city for the right to conduct specialized waste handling services in the
city.

Swale area. The words "swale area" shall mean the paved or unpaved area between the edge of the
sidewalk or property line and the edge of the street.

Temporary roll-o /container permit fee. The words "temporary roll-o /container permit fee" shall
mean the charge paid every 90 days the account remains active, per account to the city for each large
container and/or roll-o utilized by franchisees to provide contracted removal and disposal of waste from
commercial constructions and demolition, renovation and other similar accounts which are of a temporary
nature.

Trash. The word "trash" shall mean garden, tree and shrubbery trash that is too large to be bagged,
bundled or containerized, wooden or paper boxes or containers, and other accumulations of a nature other
than garbage and bulky waste as de ned herein which cannot be bagged, bundled or containerized for
weekly collection.

Waste-to-energy facility. The words "waste-to-energy facility" shall mean a facility which uses conversion
technology such as thermal, biological or biochemical processes to breakdown raw feedstock to produce a
bene cial by-product and/or digestate. In general, the primary objective of the conversion technologies is to
convert waste into useful energy products that can include synthetic or synthesis gas (syngas), biogas,
petroleum, commodity chemicals, or compost in order to support waste diversion from land lls and to
reduce carbon emissions.
(Ord. No. 10128, § 1, 7-10-86; Ord. No. 10232, § 1, 3-13-87; Ord. No. 10371, § 1, 1-14-88; Ord. No. 10887, § 1,
6-20-91; Ord. No. 11184, § 2, 10-27-94; Code 1980, § 22-1; Ord. No. 11352, § 2, 4-25-96; Ord. No. 11444, § 1,
2-20-97; Ord. No. 11703, § 1, 9-28-98; Ord. No. 11837, § 2, 9-28-99; Ord. No. 12258, § 2, 7-25-02; Ord. No.
12599, § 2, 10-14-04; Ord. No. 13194, § 2, 9-27-10; Ord. No. 13316, § 2, 3-8-12; Ord. No. 13531, § 2, 7-9-15;
Ord. No. 13693, § 2, 7-13-17)
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Sec. 22-6. - Littering and dumping prohibited; dumping or burying waste without proper authorization; illegal
dumping in area bulky waste transfer stations; engaging in business of solid waste collection without franchise;
declared public nuisance; presumption.
(a)

Intent. It is the intent of the city commission to prevent, in whatever way possible, the abuse
of the environment of the city through acts of any persons that are generally classi ed under
the headings of "dumping" and "littering," which acts severely burden the taxpayers of the
city and adversely a ect the attractiveness, public health, safety and welfare of the
community for its residents and visitors.

(b)

The city will provide su cient litter containers to be placed in strategic locations throughout
the city, with special consideration to be given to high density populations and heavily
traveled areas, to be used for the deposit of litter by pedestrians only and not by abutting
store owners or vendors.

(c)

Prohibited act(s). The following shall be unlawful:
(1)

Dumping litter and/or refuse in any manner or amount whatsoever in or on any public
highway, road, street, alley, thoroughfare or any other public lands, except in containers
or areas lawfully provided therefor. The provisions of F.S. § 403.413, as amended, shall
apply to all public rights-of-way within the city.

(2)

Dumping litter and/or refuse in or on any freshwater lakes, canals, rivers or streams or
tidal or coastal waters of the city.

(3)

Dumping litter and/or refuse and burying waste in any manner or amount whatsoever
on any private property, unless prior written consent of the owner has been given, and
such disposal has been authorized via permit by the county health department,
provided said litter and/or refuse will not cause a public nuisance or be in violation of
any other state or local laws or regulations.

(4)

Sweeping, blowing by mechanical means or dumping litter and/or refuse including
stagnant water or dead animals into, upon or along the drain, gutter, alley, lane,
sidewalk, street or vacant lot, or in any public or private premises within the municipal
limits of the city.

(5)

Causing, maintaining, permitting or allowing the accumulation of any litter or refuse on
any construction or building site before, during or after completion of said construction
or building. It shall be the duty of the owner, or the owner's agent, of the property in
question to make adequate provisions for the disposing of debris and litter and to have
on the construction or building site adequate facilities for the disposing of said litter and
refuse and to make appropriate arrangements for the collection thereof. Said
arrangements and/or methods for disposing litter and debris shall be approved by the
director prior to the issuance of a building permit.

(6)

Disposing of the carcass of any dead animal, domestic or otherwise, by the throwing,
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discarding, placing or depositing of said carcass in or on any of the locations noted in
subsections (c)(1) through (3) of this section.
(7)

Discarding of garbage, fruit, or other matter subject to putrefaction, rotting or decay at
minidumps shall constitute a violation of this chapter. Minidumps are restricted to use
by residents of the city for the deposit of bulky waste from residential properties. The
method of transporting this waste shall be as prescribed in section 22-7 herein.

(8)

Obstructing use of public facility, salvaging or vandalism by any person on the premises
at which minidumps are located constitutes a violation of this chapter.

(d)

It shall be unlawful for any owner, occupant, lessee, employee, franchisee or other person
from any commercial property to dump or cause to be dumped any material whatsoever
from such commercial property at or upon any minidumps, public rights-of-way, city property
or any unauthorized disposal location.

(e)

It shall be unlawful for any person, franchisee, rm, corporation or other legal entity to
collect, remove or transport any solid waste material for compensation from any location or
premises within the city without rst having been granted a nonexclusive franchise by the
city.

(f)

It shall be unlawful for any person, rm, corporation or other legal entity to utilize the
services of any commercial solid waste collector who does not have a valid city solid waste
nonexclusive franchise.

(g)

Declared public nuisance. In addition to, and not in limitation upon any enforcement action
for violation of this section, it is the intent of the city commission to declare the dumping of
litter and/or refuse in the city, as hereinbefore described and prohibited, a public nuisance
and to subject violators of this section to the provisions of this chapter calling for removal of
such a public nuisance through notice, hearing and a lien enforcement procedure if the city
so chooses to remedy the prohibited condition. Any action taken pursuant to this section in
enforcing the provisions of this chapter shall be considered cumulative and in addition to
penalties and other remedies provided elsewhere in this chapter.

(h)

Applicability of state and county laws. In addition to, and not in limitation of the provisions of
this section, the provisions of F.S. § 403.413, also known as the "Florida Litter Law," and
chapter 15 of the Code of Metropolitan Dade County, as amended from time to time, are
hereby added to this Code of Ordinances and incorporated by reference herein. The city
commission also respectfully suggests to any court nding persons guilty of violations of the
"Florida Litter Law" that the provisions of F.S. ch. 948, "Probation," be utilized liberally in
order to require such persons to expend appropriate amounts of time and e ort gathering
up litter and refuse at places within the city as may be designated by the court.

(i)

Noncompliance with any section shall be punishable in a manner as provided in sections 22-6
and 22-93. Noncompliance may result in the city's taking such action as it deems appropriate
under the circumstances, and a lien shall be imposed against the property for recovery of all
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costs involved.
(j)

A civil ne of $500.00 per occurrence shall be imposed for littering and for illegal dumping by
individuals and a ne of $1,050.00 per occurrence for littering and for illegal dumping when
being done using a private vehicle.

(k)

Pursuant to the provisions of § 403.413, Fla. Stat., the Florida Litter Law, the sanitation
inspectors are designated as litter enforcement o cers of the city, for the purposes of
enforcing F.S. § 403.413, and section 22-6 herein. Such employees are designated and
appointed as litter enforcement o cers.

(Ord. No. 10128, § 1, 7-10-86; Code 1980, § 22-6; Ord. No. 11703, § 6, 9-28-98; Ord. No. 11837, § 2, 9-28-99;
Ord. No. 12258, § 2, 7-25-02; Ord. No. 12835, § 2, 10-12-06; Ord. No. 13194, § 2, 9-27-10; Ord. No. 13693, § 2,
7-13-17)
Sec. 37-1. - Reserved.
Editor's note— Ord. No. 12884, § 1, adopted February 8, 2007, repealed § 37-1 in its entirety, which
pertained to state misdemeanors adopted by reference, and derived from the Code of 1967, § 38-50, and
the Code of 1980, § 37-1.
Sec. 37-3. - Sleeping on streets, sidewalks, etc.
It shall be unlawful for any person to sleep on any of the streets, sidewalks, public places or upon the
private property of another without the consent of the owner thereof.
(Code 1967, § 38-49; Code 1980, § 37-63)
State Law reference— Trespass, F.S. § 810.08 et seq.
Sec. 37-4. - Living or sleeping in vehicles.
Other than the area at the Marine Stadium designated for use by self-contained camper trailers, it shall
be unlawful for any person within the city to park any vehicle on public rights-of-way, public properties or
private parking lots, for the purposes of:
(1)

Living;

(2)

Sleeping;

(3)

Cooking;

(4)

Bathing; or

(5)

Housekeeping.

(Code 1967, § 38-54.1; Code 1980, § 37-69)
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City Code cross reference— Marine Stadium, § 53-51 et seq.
Sec. 37-6. - Aggressive or obstructive panhandling prohibited.
(a)

De nitions. As used in this section, the following words and terms shall have the following
meanings:

Aggressively beg means to beg with the intent to intimidate another person into giving money or goods.
Beg means to ask or solicit for money or goods as a charity, whether by word, bodily gestures, signs, or
other means.

Intimidate means to engage in conduct which would make a reasonable person fearful or feel
compelled to react. Among the circumstances which may be considered in determining whether the
conduct is intended to intimidate another person into giving money or goods are:
(1)

Touching the person solicited;

(2)

Following the person solicited, or persisting in begging after the person solicited has
declined the request;

(3)

Using profane or abusive language toward the person solicited; or

(4)

Using violent or threatening gestures toward the person solicited.

Obstruct pedestrian or vehicular tra c means to walk, stand, sit, lie, or place an object in such a
manner as to block passage by another person or a vehicle, or to require another person or a driver of a
vehicle to take unreasonable evasive action to avoid physical contact.

Public place means an area generally visible to public view and includes alleys, bridges, buildings,
driveways, parking lots, parks, plazas, sidewalks and streets open to the general public, including those that
serve food or drink or provide entertainment, and the doorways and entrances to buildings or dwellings and
the grounds enclosing them.

Unreasonable evasive action means causing a vehicle to depart from the lane of tra c in which it is
traveling to change lanes, to straddle lanes, or to enter onto a swale to obtain passage; it also means
causing a pedestrian to leave the sidewalk or to make contact with a wall or fence bordering the sidewalk.
(b)

(c)

Prohibited acts. It shall be unlawful for a person to intentionally:
(1)

Aggressively beg; or

(2)

Obstruct pedestrian or vehicular tra c while begging.

Permitted activities. Acts authorized as an exercise of one's constitutional rights include
picketing, legal protest, and acts authorized by a permit duly issued by a lawful authority
which do not constitute obstruction of pedestrian or vehicular tra c.

(d)

Penalties. The rst violation of this provision shall be punishable by a ne of not more than
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$100.00 and 30 days imprisonment; second and subsequent violations shall be punishable by
a ne of not more than $200.00 and 60 days imprisonment.
(e)

Alternative programs. Nothing herein shall limit the discretion of the police, court personnel,
and judges from referring individuals suspected, charged, or convicted of a violation of this
provision to treatment programs or facilities as an alternative to prosecution or
imprisonment, provided that the individual freely consents. For homeless individuals, such
alternative programs shall include, but not be limited to, the Miami-Dade County Homeless
Assistance Project.

(Ord. No. 12006, § 2, 12-14-00)
Sec. 37-7. - Sex o enders and sexual predators.
(a)

Findings and intent.
(1)

This section is to be known as "Lauren's Law."

(2)

Repeat sexual o enders, sexual o enders who use physical violence, and sexual
o enders who prey on children are sexual predators who present an extreme threat to
the public safety. Sexual o enders are extremely likely to use physical violence and to
repeat their o enses, and most sexual o enders commit many o enses, have many
more victims than are ever reported, and are prosecuted for only a fraction of their
crimes. This makes the cost of sexual o ender victimization to society at large, while
incalculable, clearly exorbitant.

(3)

It is the intent of this article to serve the city's compelling interest to promote, protect
and improve the health, safety and welfare of the citizens of the city by creating areas
around locations where children regularly gather and can be stalked or observed in
concentrated numbers wherein certain sexual o enders and sexual predators are
prohibited from establishing temporary or permanent residence.

(b)

De nitions. The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a
di erent meaning.

Permanent residence means a place where the person abides, lodges, or resides for 14 or more
consecutive days.

Temporary residence means a place where the person abides, lodges, or resides for a period of 14 or
more days in the aggregate during any calendar year and which is not the person's permanent address, or a
place where the person routinely abides, lodges, or resides for a period of four or more consecutive or
nonconsecutive days in any month and which is not the person's permanent residence.
(c)

Sexual o ender and sexual predator residence prohibition, penalties, exceptions.
(1)

It is unlawful for any person who has been convicted of a violation of F.S. §§ 794.011,
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800.04. 827.071, or 847.0145, regardless of whether adjudication has been withheld, in
which the victim of the o ense was less than 16 years of age, to establish a permanent
residence or temporary residence within 2,500 feet of any school, designated public
school bus stop, day care center, park, or playground.
(2)

For purposes of determining the minimum distance separation, the requirement shall
be measured by following a straight line from the outer property line of the permanent
residence or temporary residence to nearest outer property line of a school, designated
public school bus stop, day care center, park, or playground.

(d)

Penalties.
(1)

A person who violates this section and whose conviction under F.S. §§ 794.011, 800.04,
827.071, or 847.0145, was classi ed as a felony of the third degree, second degree, rst
degree, or higher, shall be punished by a ne not to exceed $500.00 or by
imprisonment for a term not to exceed 60 days, or by both such ne and imprisonment.

(e)

This section applies to any person convicted of a violation of F.S. §§ 794.011, 800.04, 827.071,
or 847.0145, for o enses that occur on or after October 1, 2004.

Exceptions. A person residing within 2,500 feet of any school, designated public school bus stop, day
care center, park, or playground does not commit a violation of this section if any of the following apply:
(1)

The person established the permanent residence prior to July 1, 2005.

(2)

The person was a minor when he/she committed the o ense and was not convicted as
an adult.

(3)

The person is a minor.

(4)

The school, designated public school bus stop or day care center within 2,500 feet of the
persons permanent residence was opened after the person established the permanent
residence.

(Ord. No. 12691, § 2, 6-9-05; Ord. No. 12713, § 2, 7-7-05)
Sec. 37-8. - Panhandling prohibited in certain areas.
(a)

Purpose. The purpose of this section is to regulate and punish acts of panhandling or
solicitation that occur at locations speci ed herein. The purpose of this section is not to
punish the status or condition of any person. Regulation is required because panhandling in
certain areas threatens the economic vitality of those areas, impairing the city's long term
goals of attracting citizens, businesses and tourist to these certain areas and, consequently,
the city overall. The city has substantial interests in protecting the city's investment in certain
areas, protecting tourism, encouraging expansion of the city's economic base, and protecting
the city's economy. The regulations in this section further these substantial interests: This
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section is not intended to proscribe any demand for payment for services rendered or goods
delivered. Nor is this section intended to prohibit acts authorized as an exercise of a person's
constitutional right to legally picket, protest or speak.
(b)

De nitions. For purposes of this section, Downtown business district means the area
generally described as follows:
N. Bayshore Drive from NE 13th Street to NE 15th Street
Biscayne Boulevard from Biscayne Boulevard Way to NE 15th Street
SE/NE 3rd Avenue from Biscayne Boulevard Way to NE 1st Street
SE/NE 2nd Avenue from Biscayne Boulevard Way to NE 15th Street
NE 1st Court from NE 12th Street to NE 14th Street
SE/NE 1st Avenue from SE 3rd Street to NE 14th Street
South/North Miami Avenue from Broadway to NE/NW 1st Street
North Miami Avenue from NE/NW 7th Street to NE/NW 8th Street
North Miami Avenue from NE/NW 10th Street to NE/NW 14th Street
NW Miami Court from Flagler Street to NE 1st Street, East half only
NW 1st Avenue from NW 1st Street to NW 3rd Street
NW 2nd Avenue from Flagler Street to NW 1st Street
Brickell Avenue from SE 8th Street to the South side of the Miami River Bridge
SE/SW 10th Street from Brickell Avenue to SW 1st Avenue
SE/SW 9th Street from Brickell Plaza to SW 1st Avenue
Biscayne Boulevard Way from Biscayne Boulevard to SE 2nd Avenue
SE 3rd Street from Biscayne Boulevard to SE 2nd Avenue
SE/SW 2nd Street from Biscayne Boulevard to SE 1st Avenue
SE/SW 1st Street from Biscayne Boulevard to SW 1st Avenue
Flagler Street from Biscayne Boulevard to NW Miami Court
Flagler Street from NW Miami Court to NW 1st Avenue, South half only
Flagler Street from NW 1st Avenue to NW 2nd Avenue
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NE 1st Street from Biscayne Boulevard to NW Miami Court
NE 1st Street from NW Miami Court to NW 1st Avenue, North half only
NE 1st Street from NW 1st Avenue to NW 2nd Avenue
NE 2nd Street from Biscayne Boulevard to NE 1st Avenue
NE 3rd Street from Biscayne Boulevard to NE 1st Avenue
NE 4th Street from Biscayne Boulevard to NE 2nd Avenue
NE 5th Street from Biscayne Boulevard to NE 1st Avenue
NE 6th Street from Biscayne Boulevard to NE 1st Avenue
NE 7th Street from Biscayne Boulevard to North Miami Avenue
NE 8th Street from Biscayne Boulevard to North Miami Avenue
NE 9th Street from Biscayne Boulevard to NE 1st Avenue
NE 10th Street from Biscayne Boulevard to North Miami Avenue
NE 11th Street from Biscayne Boulevard to North Miami Avenue
NE 12th Street from Biscayne Boulevard to NE 1st Avenue
NE 13th Street from the Macarthur Causeway to NE 1st Avenue
NE 14th Street from N Bayshore Drive to North Miami Avenue
NE 14th Terrace from N Bayshore Drive to Biscayne Boulevard
NE 15th Street from N Bayshore Drive to NE 2nd Avenue
All public streets indicated in this boundary shall include the entire width of the public right-of-way
unless otherwise speci ed.
(c)

Prohibitions. Soliciting, begging or panhandling is prohibited within the downtown business
district.

(d)

Penalties. The rst violation of this provision shall be punishable by a ne of not more than
$100.00 and 30 days imprisonment; second and subsequent violations shall be punishable by
a ne of not more than $200.00 and 60 days imprisonment.

(e)

Alternative programs. Nothing herein shall limit the discretion of the police, court personnel,
and judges from referring individuals suspected, charged, or convicted of a violation of this
provision to treatment programs or facilities as an alternative to prosecution or
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imprisonment, provided that the individual freely consents. For homeless individuals, such
alternative programs shall include, but not be limited to, the Miami-Dade County Homeless
Assistance Project.
(Ord. No. 12997, § 2, 5-22-08; Ord. No. 13232, § 2, 11-18-10)
Sec. 37-11. - Public urination or defecation prohibited; exceptions; penalties.
(a)

Purpose. Public urination and/or defecation is found to be a public nuisance and detrimental
to the health, safety, and welfare of the city and its inhabitants. It is the intent of this section
to protect and preserve the health, safety, and welfare of the citizens of the city by
prohibiting urination and/or defecation by any person in any public place as de ned herein.

(b)

De nitions. For purposes of this section, the following words shall be de ned as provided
herein:

Defecate or defecation, as used in this section, means to excrete waste from the body from a person's
bowels.

Persons with impairments means a disability, unrelated to the ingestion of alcohol, illegal substances, or
substances not prescribed to the particular person ingesting them, which renders a person unable to
control his or her bodily functions of urination and/or defecation.

Public place means any street, highway, right-of-way, alley, parking lot, driveway, sidewalk, boulevard,
park, beach, wharf, pier, bridge, or other place, whether public or private, which is open to the public. As
used in this section, "public place" does not include a place designated for use as a urinal or a toilet such as,
but not limited to, a restroom or portable toilet.

Urinate or urination, as used in this section, means to pass or discharge urine excreted by the kidneys
from the body.
(c)

Prohibited acts. It is unlawful for any person:
(1)

To urinate in any public place that has not been designated for use as a urinal or toilet.

(2)

To defecate in any public place that has not been designated for use as a toilet.

(3)

Exceptions. Subsections (c)(1) and (c)(2) shall not apply to children under ve years old
or to persons with impairments as de ned in this section.

(d)

Penalty. Any person violating any of the provisions of this section shall be subject to the
penalty as provided in section 1-13 of the City Code.

(Ord. No. 13495, § 2, 2-12-15)
Sec. 38-3. - Closing hours for parks and playgrounds—Generally.
(a)

Except as otherwise provided in this chapter, all municipally owned parks and playgrounds of
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the city and all similar real property owned by the city, not directly engaged in the operation
of facilities which require that the general public have access to such premises during the
hours hereinafter recited, shall be closed to the general public from 10:00 p.m. until 7:00
a.m., daily, except when kept open for special events sponsored by, or operated by, the city.
Any person found in, on or about such premises during the hours herein set forth, unless
such person is actually engaged at such time in o cial business for the city, the county, the
state or the United States, shall be deemed to have violated this section. The prohibition
herein contained shall not extend to any public meeting, exercise or exhibition held upon any
such municipal properties which shall extend beyond 10:00 p.m., unless the person attending
such public meeting, exercise or exhibition shall have been allowed a reasonable time in
which to leave the premises, and nothing contained in this section shall interfere with the
closing hours of any city department or division thereof and the use of its own facilities in the
public interest, but this section is designed to prevent persons entering or loitering upon
municipally owned real estate referred to herein during the prohibited hours when such
entering or loitering is not connected with o cial business.
(b)

The city manager may in his discretion change hours of closing in any park where he deems it
necessary.

(Code 1967, § 39-11; Code 1980, § 38-3)
Sec. 38-17. - Throwing or depositing substances, etc., within stadiums, parks and adjacent grounds.
It shall be unlawful for any person to throw, drop or deposit any substance or tangible thing or matter
within or upon any municipal stadium or park or grounds adjacent thereto and composing a part thereof so
as to soil or damage any property or endanger, injure or harm any person within such area.
(Code 1967, § 39-16; Code 1980, § 37-64)
State Law reference— Florida litter law, F.S. § 403.413.
Sec. 38-53. - Fires.
No res are permitted in the parks, except in the grills provided. Charcoal is the only fuel permitted for
use in the grills, and use of any other fuel is prohibited. Special rules for res at the Robert King High Park
group camping facility are listed on the permit to use that facility.
(Code 1967, § 39-45; Code 1980, § 38-33)
Sec. 38-54. - Use of facilities generally.
(a)

It is intended that all facilities be on a rst come, rst served basis. It is also intended that no
group or organization be permitted to monopolize any area or facilities to the exclusion of all
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others. Whenever the situation warrants, use of a facility will be regulated by use of permits.
Terms and forms of permits will be formulated and regulated by the director of the
department of parks and recreation to obtain the results intended as expressed above.
Those activities which require permits are listed in section 38-74.
(b)

In general, the facilities and equipment are to be used for the purposes for which they were
designed: benches to sit on, picnic tables to eat on, tennis courts to play tennis on, etc.

(c)

Use of facilities and equipment for purposes other than for which they were designed is
prohibited.

(Code 1967, § 39-46; Ord. No. 10125, § 1, 7-10-86; Code 1980, § 38-34)
Sec. 38-62. - Water fountains.
Fountains are provided to provide drinking water. Use of water fountains for bathing, washing or
cleaning cooking utensils is prohibited.
(Code 1967, § 39-54; Code 1980, § 38-42)
Sec. 38-63. - Disposal of trash.
Trash is to be deposited in trash containers. Nothing herein, including penalties for violation, shall be
construed to be in con ict with the provisions of F.S. § 403.413, as may be amended or revised from time to
time, pertaining to the Florida Litter Law.
(Code 1967, § 39-55; Code 1980, § 38-43; Ord. No. 11815, § 2, 7-13-99)
Sec. 38-68. - Restrooms.
No person shall loiter in or around any restroom facility. Children over ve years of age shall not go into
restrooms designated for the opposite sex.
(Code 1967, § 39-60; Code 1980, § 38-48)
Sec. 38-71. - Camping.
The city has no facility for trailers, campers and similar wheeled vehicles in any city park. Facilities for
overnight camping in tents or on the ground are available for groups, such as scout troops, at Robert King
High Park. A permit is required in order to use these facilities.
(Code 1967, § 39-62; Code 1980, § 38-50)
Sec. 54-1. - De nitions.
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The following words, terms and phrases, when used herein, shall have the meanings ascribed to them
in this Code, except where the context clearly indicates a di erent meaning:

Assembly means any organized: (i) company of persons that is collected together in one place, or (ii)
demonstration or rally of persons that does not meet the de nition of "parade" set forth herein. The term
"assembly" does not include:
(1)

A special event as de ned in this section.

(2)

Still photography, motion picture photography, or electronic (television) photography
for commercial purposes, on any public roadway, sidewalk, street, park, causeway,
beach, lagoon, or on any city-owned property or facility in the city for which a
commercial photographic permit is required under section 41-26 of this Code.

Assembly permit means a permit as required by sections 54-6.2 or 38-74 of this Code.
Benefactor means the owner of the business advertised in the sign whose agent, employee, contractor,
promoter, or other representative did or caused the posting, placing or a xing of any sign.

Business means any commercial or industrial activity, entity, or event in or for which any goods or
services are made, sold or o ered for sale or other consideration, pecuniary or otherwise.

Engineering standards means the minimum standards pertaining to the design and construction of all
public works constructed in the right-of-way. These standards are in book form entitled "Engineering
Standards for Design and Construction" and present the latest engineering standards as an aid to both
design and construction and are deemed as being incorporated by reference herein.

Governmental applicants means the City of Miami or its agencies or instrumentality thereof, or as
identi ed by the city manager or designee.

Law means all duly enacted and applicable federal, state, county and city laws, ordinances, codes, rules,
regulations and orders.

Maintenance means the upkeep or preservation and acts of repair and other acts to prevent a decline,
lapse or cessation from an existing state or condition; to keep from falling, declining or ceasing; to keep in
good order; keep in proper condition; keep in repair, as it pertains to the private property and public rightof-way, as applicable, and as are encompassed by the provisions of this chapter.

Maintenance costs means any cost incurred for the purpose of performing maintenance within the
public right-of-way. This includes costs of labor, materials, equipment and other public works operational
costs.

Non-governmental applicants means any applicant who is not a governmental applicant as de ned by
this section.
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One day means a 24-hour period from noon to noon.
Parade means any organized moving:
(i)

March,

(ii)

Ceremony,

(iii)

Show,

(iv)

Exhibition,

(v)

Pageant,

(vi)

Footrace,

(vii)

Bicycle race,

(viii)

Motorcade,

(ix)

Procession of any kind, or

(x)

Similar display.

A "parade" does not include:
(1)

Funeral processions.

(2)

Students going to and from school classes or participating in educational activities,
provided this conduct is under the immediate direction and supervision of the proper
school authorities.

(3)

Any governmental agency acting within the scope of its functions.

(4)

A "special event" as de ned herein;

(5)

A motor vehicle or motor vehicles operating in compliance with all applicable tra c
laws, ordinances and regulations; and

(6)

A pedestrian or pedestrians merely crossing a street, or traversing a sidewalk, while
obeying all applicable tra c and pedestrian laws, ordinances and regulations, and
which crossing or traversing does not obstruct other pedestrian tra c on a sidewalk.

Parade permit means a permit as required by sections 54-6 or 38-74 of this Code.
Person means any individual, corporation, partnership, limited liability company, association, joint
venture, for-pro t organization, contractor, subcontractor, a liate, agent, representative, governmental
institution, not-for-pro t organization, or other legal entity of any kind, any lawful trustee, successor,
assignee, transferee, heir, or personal representative thereof, but shall not mean the city.

Public right-of-way as used in this article shall mean any dedicated or undedicated public street,
highway, sidewalk, parkway or alley, public ways, public space(s) and other public places within the city.
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Sign means any poster, card, cardboard, advertisement, or paper device or any identi cation,
description, illustration, or other device located on any portion of the public right-of-way, street, or side walk
surface which directs attention to a product, place, activity, person, institution, business, message or
solicitation.

Special event means an outdoor public celebration or gathering which involves:
(1)

(2)

Either:
a.

The use of public parks;

b.

Public rights-of-way; or

c.

Privately-owned property.

When it is reasonably expected that more than 300 people will gather for seven or
fewer contiguous days;

(3)

Which includes entertainment, dancing, music, dramatic productions, art exhibitions,
parades or the sale of merchandise, food or alcohol, or any combination of the
foregoing;

(4)

Which requires the erection of stages, utility poles, booths, tents, or other temporary
structures, or the use of parked vehicles or of permanent structures; and

(5)

Which of necessity requires for its successful execution the provision and coordination
of municipal services to a degree signi cantly over and above that which the city
routinely provides under ordinary everyday circumstances.

Special event permit means a permit as required by sections 54-6.3 or 38-74 of this Code.
Street or streets means the surface, the air space above the surface and the area below the surface of
any public street, highway, road, boulevard, concourse, driveway, freeway, thoroughfare, parkway, sidewalk,
bridge, tunnel, park, waterway, dock, bulkhead, wharf, pier, court, lane, path, alley, way, drive, circle,
easement, or any other public right-of-way or public place, including public utility easements dedicated for
compatible uses, or any other property in which the city holds any kinds of property interest or over which
the city exercises any type of lawful control, and any temporary or permanent xtures or improvements
located thereon, as may be ordinarily necessary and pertinent to a permit for construction in or excavation
of or use of the public right-of-way, but shall not include city-owned buildings or city private property.

Visibility triangle means an area on private property and within the public right-of-way where any
material obstruction to visibility is prohibited which would result in concealment of a child over two and
one-half feet in height approaching an intersection, or would conceal an approaching automotive vehicle or
cyclist from such a child. The visibility triangle shall be measured in accordance with section 3.8.4 of the
Miami 21 zoning code and shall include the area bounded by the extension of the diagonal vision clearance
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line to the center line of the intersecting streets at all street intersections and the area perpendicular to the
diagonal vision clearance line from the base building line to the centerline of the intersecting streets at all
applicable intersections of driveways with streets.
(Ord. No. 12505, § 3, 3-25-04; Ord. No. 12545, § 2, 6-10-04; Ord. No. 12584, § 2, 9-9-04; Ord. No. 12639, § 2,
1-13-05; Ord. No. 12711, § 2, 7-7-05; Ord. No. 12928, § 3, 6-28-07; Ord. No. 12971, § 2, 2-14-08; Ord. No.
13087, § 2, 9-10-09; Ord. No. 13467, § 2, 6-12-14)
Sec. 54-2. - Obstruction of free passage on sidewalks, etc.
(a)

Purpose. It is the intent of this section to eliminate the obstruction of free passage over, on
or along a street, sidewalk, or public right-of-way, whether such obstruction results from the
manner in which a person or number of persons shall stand, loiter, walk, sit, lie or camp on
said street, sidewalk or public right-of-way.

(b)

De nitions. For purposes of this section, the following words shall be de ned as provided
herein:
(1)

An "obstruction" within the meaning of this section shall be construed to mean to so
occupy the sidewalk, street or public right-of-way that the free use and enjoyment
thereof by the public is, in any way interrupted or interfered with, or the free ingress or
egress to or from any building fronting on any public right-of-way is impaired.

(2)

The term "camp" or "camping" shall mean the use of a street, sidewalk or public rightof-way, including a public transit stop, bench or other public property on any street,
sidewalk or public right-of-way, as a temporary or permanent place of dwelling, lodging,
or residence, or as a living accommodation at anytime. Indicia of camping may include,
but are not limited to, storage of personal belongings, using tents or other temporary
structures for sleeping or storage of personal belongings, carrying on cooking activities
or making any re, or any of these activities in combination with one another or in
combination with either sleeping or making preparations to sleep (including the laying
down of bedding for the purpose of sleeping).

(c)

Prohibited behavior. It is unlawful for any person or any number of persons:
(1)

To so stand, loiter, walk, sit, lie, or camp upon any street, sidewalk or public right-of-way
in the city so as to obstruct free passage over, on or along said street, sidewalk or public
right-of-way, after a request by a law enforcement o cer to move on so as to cease
blocking or obstructing free passage thereon.

(2)

By placing an object or objects on a street, sidewalk or public right-of-way in the city, to
cause a condition of obstruction or blockage of a street, sidewalk or public right-of-way
so as to obstruct free passage over, on or along said street, sidewalk or public right-ofway.

(d)

Applicability. The provisions of subsection (c)(1) hereof apply only when a person or number
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of persons shall stand, loiter, walk, sit, lie, or camp on a street, sidewalk or public right-of-way
so as to obstruct free passage thereon and shall refuse to obey a request by a law
enforcement o cer to move on; mere refusal to move on is not enough to support the
o ense - there must be an actual blocking of free passage over, on or along said street,
sidewalk or public right-of-way. This section shall not apply to "assemblies" or "parades" as
de ned in section 54-1, taking place on a street, sidewalk or public right-of-way, unless any
such assembly or parade creates and/or causes a hazardous condition or threatens public
safety.
(Ord. No. 13392, § 1, 6-13-13)
Editor's note— Prior to the reenactment of section 54-2 by Ord. No. 13392, § 1, adopted June 13, 2013, Ord.
No. 12505, § 2, adopted March 25, 2004, repealed § 54-2 in its entirety, which pertained to obstructions of
free passage on sidewalks, etc., and derived from Ord. No. 9241, §§ 1, 2, adopted February 11, 1981, and the
Code of 1980, § 37-53.1.
Sec. 54-3. - Permit required for work that obstructs or closes a street, or sidewalk or impedes tra c; fees; waiver
of fees.
(a)

Scope. No person shall perform or conduct work in the public right-of-way, such as digging,
drilling, repaving, etc., which obstructs, closes, or causes to be obstructed or closed, any
street, sidewalk, or any other part of the public right-of-way in this city, or which impedes the
general movement of vehicular or pedestrian tra c, without rst having obtained a permit
approved by the police department, the public works department, the o -street parking
department, the risk management department, the neighborhood enhancement team
department, and the transportation o ce. After approval by the departments of police,
public works, o -street parking, risk management, neighborhood enhancement team and the
transportation o ce, the city manager, or designee, shall issue a permit. No person shall
apply for a permit to perform or conduct work in the public right-of-way without disclosing in
writing on the permit application form the person(s) on whose behalf such work in the public
right-of-way is being performed or conducted. If such work is being performed by one or
more person(s) on behalf of any other person(s) for using, constructing in, excavation of,
maintenance of, owning and/or operating any type or manner of system, equipment, or
device within the public rights-of-way, then all persons must comply with all application and
permitting requirements of the city. Failure of any person(s) to fully disclose his/her/their
interest/participation/representation in the permit application and/or to ful ll all city
requirements for issuance of the permit shall result in (1) immediate revocation by the city,
without the necessity of any further action, hearing, or proceeding, of any permit previously
granted resulting in such permit becoming null and void, or (2) issuance by the city of a
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written notice that such permit will not be granted, as the case may be, due to violation of
this provision by the person(s) who applied for such permit. The city shall have the right to
take all legal measures and seek all available remedies to enforce this disclosure provision.
(b)

Conditions. Such permit shall set forth minimal reasonable conditions, as permitted by Law,
necessary for the protection of property and personal safety, the restoration of the public
right-of-way to a condition satisfactory to the city, and any on-going maintenance or
reparations for un-repaired conditions or damages that may be required of the person(s)
under the circumstances and extent of the work to be performed or conducted by such
person(s) under such permit. Any violation of the conditions set forth and/or any violations
under applicable law shall render such permit null and void, without the necessity of any
further action, hearing, or proceeding. Such permit shall cover the length of time necessary
and reasonable according to the type of activity involved.

(c)

Indemnity, hold harmless and insurance. It shall be a condition precedent to the issuance of
any such permit that the applicant shall assume all civil liability for applicant's acts of
omission or commission from all claims, suits or actions of any kind whatsoever arising out of
or resulting from the obstruction or closure, the issuance of the permit, or the operations or
activities of the permittee and shall, further, hold the city, its o cials, and employees
harmless for any injuries, losses, or damages arising or resulting from the permitted work
including any injuries, losses, or damages resulting from alleged negligent acts or omissions
on the part of the city. The permittee shall be solely responsible for all activities and the
installation and maintenance of tra c-control devices. The applicant shall ensure that
adequate safety precautions are in e ect at all times during the term of the permit. It shall be
a further condition precedent to the issuance of any such permit for work to be performed in
the public right-of-way that the permit holder(s) is/are jointly and severally responsible, at
each permit holder's expense, for any damages regarding restoring the public right-of-way to
its original condition before installation of facilities.
(1)

Non-governmental applicant(s). Prior to the issuance of any such permit, the nongovernmental applicant(s) shall submit to the city a certi cate of insurance for each
non-governmental applicant in an amount not less than $1,000,000.00 per occurrence,
$2,000,000.00 aggregate, and any endorsements thereto, including, but not limited to,
premises and operations liability, contingent and contractual exposures, personal and
advertising injury, products and completed operations, and host liquor liability, if
applicable. In addition, the applicant hereby agrees to provide additional insurance
requirements, including but not limited to umbrella liability, or any additional
requirements or endorsements as may be applicable, in connection with the scope of
services contemplated by the permit. The certi cate must re ect primary and
noncontributory language and list the city as an additional insured. The certi cate must
also include coverage for all owned, hired, and non-owned vehicles with a combined
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single limit of $1,000,000.00, also listing the city as an additional insured, and must
further a ord coverage for worker's compensation as required by Florida statute. The
insurance herein required shall remain in full force and e ect during the entire term of
the permit. Additionally, all such insurance for non-governmental applicant(s) shall be
subject to annual review by the city's risk management department and the applicant
shall be required to update as necessary to protect the city as set forth in this section.
(2)

Government applicant(s). Prior to the issuance of any such permit, the governmental
applicant(s) shall submit to the city a certi cate of insurance or letter of self-insurance
for each governmental applicant in accordance with and subject to the limitations as set
forth in F.S. § 768.28.

(d)

Temporary obstruction of streets and sidewalks.
(1)

Any permit issued pursuant to this chapter under this section may be revoked at any
time for violation of the terms of the permit. The city manager or his designee may
revoke this permit with justi cation.

(2)

The permit holder shall not locate a temporary o ce, trailer, portable toilets,
equipment or storage of materials and supplies within the temporary obstructed rightof-way. Such temporary o ce, trailer, portable toilets, equipment or storage of
materials and supplies may be allowed by the public works department subject to a
separate fee subsection (e)(4) in addition to the fee for a permit for the partial or full
obstruction or closure listed in subsection (e)(3). A violation of this section shall result in
a ne of $262.50 per day for each violation.

(3)

If the dimensions of the obstruction exceed the dimensions allowed by the permit, the
permittee and the building owner shall jointly be assessed a ne equal to $262.50 per
day for each violation, plus any appropriate additional fees for the obstruction.

(4)

The permittee must provide a construction staging plan showing the location of lifting
equipments, if applicable, ingress and exit points, and a signed and sealed statement
from a registered professional engineer in the state that no suitable onsite alternative
exists.

(5)

For purposes of this section, the following de nitions shall apply:

Construction fence screen is a light, exible fabric bearing printed text and pictures to give
information and with edge grommets to facilitate attachment to a rigid frame.

Construction windscreen is a visual/dust barrier composed of a exible, woven fabric with edge
grommets to facilitate attachment to a rigid frame.

Temporary construction fence is used when contracting or planning to construct improvements
on the premises and which facilitates temporary security and surety for the premises.
(6)

Subject to compliance by the permit holder with applicable provisions of the sign codes
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of Miami-Dade County and the city, the permit holder may a x a construction fence
screen or construction windscreen containing onsite advertising to the temporary
construction fence abutting or located in the public right-of-way subject to an additional
fee listed in subsection (e)(5). The dimensions of the construction fence screen or
construction windscreen shall not exceed the dimensions of the temporary construction
fence, and shall comply with section 33-99 of the Miami-Dade County Code. The content
of the onsite advertising shall be limited to pictorial and text information advertising the
sale or rental of the premises, construction actually being done on the premises, or
future construction to be done on the premises on which the onsite advertising is
located. For purposes of this section, such advertising described in the preceding
sentence shall only be onsite advertising. No advertising is allowed for goods, o -site
products or services, alcoholic beverages, tobacco products or adult entertainment as
de ned by the city zoning code. Nothing in this section shall be interpreted to permit a
sign where the sign copy does not pertain to the use of the property, units sold, or the
sale or lease of the property on which sign is displayed and which does not identify the
place of business as purveyor of the units advertised on the sign.
(e)

Fees.
(1)

A fee of $120.00 shall accompany each permit application to the police department, to
be retained by the city regardless of action taken in the grant or denial of the permit.

(2)

An initial inspection fee of $25.00 shall accompany each permit application to the public
works department.

(3)

A non-refundable fee for a permit issued under this article for the partial or full
obstruction by construction related activities exceeding ve days in duration shall be as
follows.
a.

$0.20 per linear foot per day of sidewalk/curb usage.

b.

$0.30 per linear foot per day of parking lane usage.*
*This fee is in addition to fees payable under chapter 35 of this Code, as
amended.

c.

$0.35 per linear foot per day of lane closure or partial lane closure of tra c and
auxiliary lane usage.
The fees shall accompany each permit application to the department of public works
for the use of the public right-of-way.

(4)

A non-refundable fee for a temporary o ce, trailer, portable toilets, equipment or
storage of materials or supplies within the partial or full obstruction area shall be as
follows:
a.

$0.10 per linear foot per day of sidewalk/curb/swale usage.
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b.

$0.15 per linear foot per day of parking lane usage.

c.

$0.20 per linear foot per day of lane closure or partial lane closure usage.
The fees shall accompany each permit application to the department of public works
for the use of the public right-of-way.

(5)

A non-refundable fee of $0.06 per square foot per day of construction fence screen or
construction windscreen containing advertising a xed to temporary construction fence
located abutting the public right-of-way or in the public right-of-way. The fee shall
accompany each permit application.

(6)

All fees collected by the public works department in accordance with subsection (e)(3),
(e)(4) and (e)(5) shall be deposited in a rollover account to be known as the lane closure
fund. This account shall be used for the inspection of lane closures, advertising
construction fence screens and construction windscreens, and maintenance of the
public right-of-way.

(7)

Waiver of fees. The fees described in subsection (e)(3), (e)(4) and (e)(5) shall not apply to
the city or any other federal, state, county, city, school district entity, or for construction,
excavation, and repair within the public right-of-way. The fees described in subsection
(e)(1), (e)(3), (e)(4) and (e)(5) herein above may be waived or reduced by the city
commission if the commission determines that such a waiver or reduction is in the city's
best interest.

(8)

After the fact permit fee. For any public street or alley closure described in section 54-3,
performed without the required permits and inspection, quadruple the application and
inspection fee described in subsection (e)(1) and (2) herein.

(f)

[Special revenue fund.] The revenues received will be placed in a special revenue fund.
Ninety percent of this revenue will be used for public right-of-way improvements and repairs.
Ten percent of special revenue will be used for public works department training, materials
and equipment related to road closures. Expending these funds will be at the discretion of
the city manager by recommendation of the public works or capital improvement directors.

(g)

Public gatherings. This section shall not prevent any person or persons from assembling on
the streets or sidewalks, or in any park, or on private property, for the purpose of making any
speech, engaging in spontaneous expression, or conveying any message to the public or
government without holding a permit pursuant to this section. In addition, this section shall
not apply either to an "assembly," to a "parade" or to a "special event," as they are de ned in
section 54-1.

(Code 1967, § 54-3; Ord. No. 8995, 1, 10-17-79; Ord. No. 9532, § 1, 12-9-82; Ord. No. 10658, § 3, 10-12-89;
Ord. No. 11045, § 4, 3-11-93; Code 1980, § 54-3; Ord. No. 11276, § 3, 7-13-95; Ord. No. 12505, § 3, 3-25-04;
Ord. No. 12545, § 2, 6-10-04; Ord. No. 12584, § 2, 9-9-04; Ord. No. 12639, § 2, 1-13-05; Ord. No. 12919, § 1, 5-
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10-07; Ord. No. 12928, § 4, 6-28-07; Ord. No. 13087, § 2, 9-10-09; Ord. No. 13142, § 14, 2-11-10; Ord. No.
13195, § 5, 9-27-10; Ord. No. 13276, § 2, 7-28-11; Ord. No. 13467, § 2, 6-12-14; Ord. No. 13519, § 2, 5-14-15)
Editor's note— Ord. No. 12584, § 2, adopted September 9, 2004, changed the title of § 54-3 from "Permit
required for work or special events that obstruct or close street or sidewalk or impede tra c; fees; waiver of
fees" to "Permit required for work that obstructs or closes a street, or sidewalk or impedes tra c; fees;
waiver of fees."
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ARTICLE II. - PUBLIC FEEDING
Sec. 25-25. - Regulations for large group feedings.
(a)

Definitions. The following words, terms, and phrases, when used in this section, shall have the
meanings ascribed to them except where the context clearly indicates a different meaning:
Director means the director of the city's department of human services including his/her designee.

Large group feeding means an event intended to attract, attracting, or likely to attract 25 or more
people, including distributors and servers for the delivery or service of food in a public space. Excluded
from this definition are activities of city permitted, licensed, or contracted concessionaires, lessees, or
licensees.
Public space means any dedicated or undedicated public street, highway, sidewalk, park, parkway,
right-of-way, alley, public ways, or any other public places within the city, including city-owned buildings or
city-property. Public space shall also include the buildings of any governmental agency within the city
including federal, state, and county owned buildings.
Street or streets means the surface, the air space above the surface, and the area below the surface
of any public street, highway, road, boulevard, concourse, driveway, freeway, thoroughfare, parkway,
sidewalk, bridge, tunnel, park, waterway, dock, bulkhead, wharf, pier, court, lane, path, alley, way, drive,
circle, easement, or any other public right-of-way or public place, including public utility easements
dedicated for compatible uses, or any other property in which the city holds any kind of property interest
or over which the city exercises any type of lawful control, and any temporary or permanent fixtures or
improvements located thereon including city-owned buildings or city-property.
(b)

Except for activities of a governmental agency within the scope of its governmental authority or
unless specifically permitted to do so by a permit or approval issued pursuant to this section by the
city commission or the city manager, as applicable, it shall be unlawful to undertake large group
feedings in public spaces unless the person(s) serving the food:
(1)

Obtains a large group feeding permit issued by the director. The director shall issue a large
group feeding permit based upon the following criteria:
a.

The application must be submitted at least two business days prior to the planned large
group feeding event.

b.

The application must contain the following information:
1.

The name of the individual(s) or organization that will be serving or distributing food;

2.

The date(s) when food is anticipated to be served or distributed;

3.

The times of day when food service and distribution is anticipated to be served or
distributed on each date listed in the notice;

4.

Identification of one of the permitted large group feeding locations designated by the
city manager, as specified herein, at which the applicant desires to serve or distribute
food; and

5.

The approximate or expected number of food preparers and servers on the site where
the food is anticipated to be served or distributed and the approximate or expected
number of individuals that will be served.
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(2)

c.

Large group feeding permits will be limited to one per day for any given designated feeding
location and permits will be issued on a first come, first served basis, based on the
availability of the desired designated feeding location.

d.

Any individual or organization is permitted a maximum of one large group feeding permit
per week regardless of which designated feeding location is utilized. Individuals associated
with an organization must indicate such association on any application for a large group
feeding permit and this limitation will apply to the organization even if multiple individuals
may desire to apply for a permit on behalf of the organization.

e.

Organizations who submit applications for a large group feeding permit through individuals
without those individuals disclosing their association with the organization will be subject to
being precluded from receiving large group feeding permits for a period of up to 12 months.

The permit holder shall remove or cause the removal of substantially all trash or debris from
the feeding site that was generated by the service or distribution of food and deposit the trash or
debris in the provided public trash receptacle(s) or in a private trash receptacle if permission
from the receptacle owner was obtained.

The city will use its best efforts to provide support services at designated feeding locations for any
permitted large group feeding, including, but not limited to containers or receptacles for disposal of waste;
restroom facilities; handwashing stations; and the availability of city staff to assist with outreach to the
homeless.
(c)

Designated feeding locations. The city manager shall identify at least five designated feeding
locations within the city at which large group feedings are permitted to take place that have the
following characteristics:
(1)

Within easy walking distance to locations where large groups of homeless are known to
congregate;

(2)

Paved;

(3)

Adequate parking for those conducting the large group feedings; and

(4)

Adequate lighting for the large group feeding activities.

The city manager is authorized to amend the designated feeding locations from time to time and as
needed, within the city manager's sole discretion, to best balance the needs of all parties involved in large
group feedings.
(d)

Penalties. A violation of this section shall be enforced against the individual or organization by the
issuance of a civil code enforcement fine in the amount of $250.00 for a first occurrence and a civil
fine in the amount of $500.00 for each subsequent occurrence in accordance with chapter 2, article
X of the City Code. Repeat violations in any one calendar year may also subject the repeat violator
to being precluded from receiving large group feeding permits for a period of up to 12 months.

(Ord. No. 13907, § 2, 6-25-20)
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Select Year:

2017

Go

The 2017 Florida Statutes
Title XLVI
CRIMES
800.03

View Entire Chapter

Chapter 800
LEWDNESS; INDECENT EXPOSURE

Exposure of sexual organs.—It is unlawful to expose or exhibit one’s sexual organs in public or on

the private premises of another, or so near thereto as to be seen from such private premises, in a vulgar or
indecent manner, or to be naked in public except in any place provided or set apart for that purpose. Violation of
this section is a misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 775.083. A mother’s
breastfeeding of her baby does not under any circumstance violate this section.
History.—s. 1, ch. 7360, 1917; RGS 5445; CGL 7588; s. 1, ch. 61-51; s. 779, ch. 71-136; s. 3, ch. 93-4.
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Go

The 2017 Florida Statutes
Title XLVI
CRIMES
810.09
(1)(a)

View Entire Chapter

Chapter 810
BURGLARY AND TRESPASS

Trespass on property other than structure or conveyance.—
A person who, without being authorized, licensed, or invited, willfully enters upon or remains in any

property other than a structure or conveyance:
1.

As to which notice against entering or remaining is given, either by actual communication to the offender or

by posting, fencing, or cultivation as described in s. 810.011; or
2.

If the property is the unenclosed curtilage of a dwelling and the offender enters or remains with the intent

to commit an offense thereon, other than the offense of trespass,
commits the offense of trespass on property other than a structure or conveyance.
(b)

As used in this section, the term “unenclosed curtilage” means the unenclosed land or grounds, and any

outbuildings, that are directly and intimately adjacent to and connected with the dwelling and necessary,
convenient, and habitually used in connection with that dwelling.
(2)(a)

Except as provided in this subsection, trespass on property other than a structure or conveyance is a

misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 775.083.
(b)

If the offender defies an order to leave, personally communicated to the offender by the owner of the

premises or by an authorized person, or if the offender willfully opens any door, fence, or gate or does any act
that exposes animals, crops, or other property to waste, destruction, or freedom; unlawfully dumps litter on
property; or trespasses on property other than a structure or conveyance, the offender commits a misdemeanor of
the first degree, punishable as provided in s. 775.082 or s. 775.083.
(c)

If the offender is armed with a firearm or other dangerous weapon during the commission of the offense of

trespass on property other than a structure or conveyance, he or she is guilty of a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084. Any owner or person authorized by the owner may,
for prosecution purposes, take into custody and detain, in a reasonable manner, for a reasonable length of time,
any person when he or she reasonably believes that a violation of this paragraph has been or is being committed,
and that the person to be taken into custody and detained has committed or is committing the violation. If a
person is taken into custody, a law enforcement officer shall be called as soon as is practicable after the person
has been taken into custody. The taking into custody and detention in compliance with the requirements of this
paragraph does not result in criminal or civil liability for false arrest, false imprisonment, or unlawful detention.
(d)

The offender commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.

775.084, if the property trespassed is a construction site that is:
1.

Greater than 1 acre in area and is legally posted and identified in substantially the following manner: “THIS

AREA IS A DESIGNATED CONSTRUCTION SITE, AND ANYONE WHO TRESPASSES ON THIS PROPERTY COMMITS A
FELONY.”; or
2.

One acre or less in area and is identified as such with a sign that appears prominently, in letters of not less

than 2 inches in height, and reads in substantially the following manner: “THIS AREA IS A DESIGNATED
CONSTRUCTION SITE, AND ANYONE WHO TRESPASSES ON THIS PROPERTY COMMITS A FELONY.” The sign shall be
placed at the location on the property where the permits for construction are located. For construction sites of 1
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acre or less as provided in this subparagraph, it shall not be necessary to give notice by posting as defined in s.
810.011(5).
(e)

The offender commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.

775.084, if the property trespassed upon is commercial horticulture property and the property is legally posted and
identified in substantially the following manner: “THIS AREA IS DESIGNATED COMMERCIAL PROPERTY FOR
HORTICULTURE PRODUCTS, AND ANYONE WHO TRESPASSES ON THIS PROPERTY COMMITS A FELONY.”
(f)

The offender commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.

775.084, if the property trespassed upon is an agricultural site for testing or research purposes that is legally
posted and identified in substantially the following manner: “THIS AREA IS A DESIGNATED AGRICULTURAL SITE FOR
TESTING OR RESEARCH PURPOSES, AND ANYONE WHO TRESPASSES ON THIS PROPERTY COMMITS A FELONY.”
(g)

The offender commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.

775.084, if the property trespassed upon is a domestic violence center certified under s. 39.905 which is legally
posted and identified in substantially the following manner: “THIS AREA IS A DESIGNATED RESTRICTED SITE AND
ANYONE WHO TRESPASSES ON THIS PROPERTY COMMITS A FELONY.”
(h)

Any person who in taking or attempting to take any animal described in s. 379.101(19) or (20), or in killing,

attempting to kill, or endangering any animal described in s. 585.01(13) knowingly propels or causes to be
propelled any potentially lethal projectile over or across private land without authorization commits trespass, a
felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. For purposes of this
paragraph, the term “potentially lethal projectile” includes any projectile launched from any firearm, bow,
crossbow, or similar tensile device. This section does not apply to any governmental agent or employee acting
within the scope of his or her official duties.
(i)

The offender commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.

775.084, if the property trespassed upon is an agricultural chemicals manufacturing facility that is legally posted
and identified in substantially the following manner: “THIS AREA IS A DESIGNATED AGRICULTURAL CHEMICALS
MANUFACTURING FACILITY, AND ANYONE WHO TRESPASSES ON THIS PROPERTY COMMITS A FELONY.”
(3)

As used in this section, the term “authorized person” or “person authorized” means any owner, his or her

agent, or a community association authorized as an agent for the owner, or any law enforcement officer whose
department has received written authorization from the owner, his or her agent, or a community association
authorized as an agent for the owner, to communicate an order to leave the property in the case of a threat to
public safety or welfare.
History.—s. 35, ch. 74-383; s. 22, ch. 75-298; s. 3, ch. 76-46; s. 2, ch. 80-389; s. 34, ch. 88-381; s. 186, ch. 91-224; s. 2, ch. 94-263; s.
2, ch. 94-307; s. 48, ch. 96-388; s. 1818, ch. 97-102; s. 3, ch. 97-201; s. 5, ch. 2000-369; s. 2, ch. 2001-182; s. 47, ch. 2001-279; s. 36, ch.
2002-46; s. 14, ch. 2006-289; s. 1, ch. 2006-295; s. 2, ch. 2007-123; s. 205, ch. 2008-247.
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Miami Dade County Code
ARTICLE XVIII. - PROHIBITION ON OVERNIGHT CAMPING
Sec. 21-286. - Prohibition on overnight camping.
(1)

Except as otherwise provided for in this Code, there shall be no overnight camping on County
facility/property. Overnight camping is defined as the use of outdoor space for living accommodation
purposes involving the erection of structures such as the setting up of any tents, shacks, or shelters
for sleeping activities, from the hours of sunset to sunrise. The provisions of this chapter shall apply
to the incorporated and unincorporated areas of Miami-Dade County.

(2)

Any person violating this section shall, upon being warned by a County official or a law enforcement
officer, cease the prohibited activity. If the person continues the prohibited activity after such
warning, the official or law enforcement officer may direct the individual to leave the premises. Any
individual who does not leave as directed is subject to arrest for trespassing pursuant to Section
810.09 Florida Statutes.

(3)

Any homeless person, as defined in 24 CFR Section 583.5, violating this section shall first be
offered an opportunity to go to a homeless shelter by a County official or law enforcement officer, if
there is space available at such a shelter. The requirement to offer an opportunity to go to a
homeless shelter shall not apply to any sexual predator or sexual offender, as defined in section 21280 of the Code, or to any person that is otherwise ineligible to stay at a homeless shelter.

(Ord. No. 12-114, § 1, 12-18-12; Ord. No. 18-1, § 1, 1-23-18)
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MIAMI POLICE DEPARTMENT

DEPARTMENTAL ORDERS

FOREWORD

The purpose of the City of Miami Police Departmental Orders is to provide policy and procedural
guidelines for members in the performance of their duties.
All sworn and civilian employees are able to access the departmental orders via the Miami Police
Department Intranet. In addition, all employees can download an eBook version of the
departmental orders. The new eBook provides access from any mobile device, immediate
search, highlighti ng, notetaking, and read aloud capabilities.
All employees of the Miami Police Department shall become famil iar with these orders and will be
governed by them.

'~

<.---- - - - - - - - - -- - - - - - - - Jorge R. Colina, Chief of olice
City of Miami Police Department

Date:
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SEATBELT ENFORCEMENT DATA COLLECTION
DIRECTED TRAFFIC ENFORCEMENT STANDARD
TRAFFIC ENGINEERING AND ROADWAY HAZARDS
STAGED CRASH DETAIL
BOMBS, BOMB THREATS, EXPLOSIVES, AND HAZARDOUS MATERIALS EMERGENCIES

DEPARTMENTAL ORDER 13: INFORMATION TECHNOLOGY SUPPORT SECTION
13.1.
13.2.
13.3.
13.4.
13.5.

COMPSTAT SUPPORT UNIT
COMPUTER SUPPORT UNIT
COMPUTER USE POLICY
SOCIAL MEDIA / SOCIAL NETWORKING
GLOBAL POSITIONING SYSTEM (GPS)

DEPARTMENTAL ORDER 14: PROPERTY & EVIDENCE MANANGEMENT SECTION
14.1.
14.2.
14.3.
14.4.
14.5.

UNIFORM, EQUIPMENT, AND DRESS
FLEET LIAISON
PROPERTY AND EVIDENCE MANAGEMENT SECTION
IMPOUNDING VEHICLES / VESSELS
BODY ARMOR

DEPARTMENTAL ORDER 15: TRAINING AND PERSONNEL DEVELOPMENT SECTION
15.1.
15.2.
15.3.
15.4.
15.5.

TRAINING
FIREARMS PROCEDURES
SCENARIO BASED TRAINING
BIAS BASED PROFILING
BATON PR-24
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15.6.
15.7.
15.8.
15.9.
15.10.
15.11.
15.12.
15.13.

EXPANDABLE BATON
OC SPRAY
ELECTRONIC CONTROL DEVICES
LEG RESTRAINT
DOJ AGREEMENT AND STANDARDS TRAINING
EXCITED DELIRIUM
TOURNIQUET
BREACHING TOOLS

DEPARTMENTAL ORDER 16: INVESTIGATIVE SUPPORT SECTION
16.1.
16.2.
16.3.
16.4.
16.5.
16.6.

INVESTIGATIVE INTELLIGENCE SUPPORT UNIT
CRIME SCENE INVESTIGATION UNIT
TACTICAL INVESTIGATIONS UNIT
FACIAL RECOGNITION TECHNOLOGY
CLOSED CIRCUIT TELEVISION (CCTV)
MOBILE AND FIXED LICENSE PLATE RECOGNITION (LPR)

DEPARTMENTAL ORDER 17: RESPONSE TO RESISTANCE
17.1.

USE OF FORCE AND ADMINISTRATIVE PROCEDURES
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HOMELESS

Section
10.1
10.2
10.3
10.4
10.5
10.6
10.7

Policy
Organization
Responsibility
Mission
Definitions
Procedures
Property

10.1 POLICY: It is the policy of the City of Miami Police Department to ensure that personnel are
sensitive to the needs and rights of our Homeless population, as well as knowledgeable of the
department’s arrest policies concerning such persons.
10.2 ORGANIZATION: The City of Miami has a policy that we shall not arrest visibly homeless
persons who live in public for performing acts, criminalized as misdemeanors, such as sleeping, eating,
lying down, or sitting in public, when there is no available shelter. It is not a crime to be homeless. This
policy should not be construed as protecting persons (whether homeless or not) from arrest for
engaging in any other type of criminal activity.
10.3 RESPONSIBILITY: It is the responsibility of all City of Miami Police Officers, whether working
in an on-duty or off-duty capacity, to abide by this Departmental Order.
10.4 MISSION STATEMENT: We must continue to vigorously do our job and enforce the law’s
which were enacted to ensure a safer community, while extending compassion for homeless persons.
10.5

DEFINITIONS:

10.5.1 A “homeless person”. An individual is considered a “homeless person” if he or she “ lacks a
fixed, regular and adequate night time residence and has a primary night time residency that is: (a) a
supervised publicly or privately operated shelter designed to provide temporary living accommodations;
(b) an institution that provides a temporary residence for individuals intended to be institutionalized; or
(c) a public or private place not designed for or ordinarily used as a regular sleeping accommodation for
human beings. The term “homeless person” does not include any person imprisoned or otherwise
detained pursuant to an Act of Congress or a state law”. The term “homeless person” does not include
any person identified as a registered sex offender under section 775.21 Fla. Stat., as amended, or
sexual predator under section 775.215 Fla. Stat., as amended, or sections 21-277 to 21-2185 MiamiDade County Code. An officer is allowed to make reasonable inquiry to make this determination.
10.5.1.2 An “available shelter” means a shelter for a period of at least, with a bed, or a mat at least
(3) inches thick, at no cost to the homeless person, within the territorial boundaries of the City or within
one mile thereof, or if agreed to by the homeless person, within Miami-Dade County, that treats
homeless persons with dignity and respect, imposes no religious requirements, and unless agreed to
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by the homeless person, does not impose involuntary substance abuse or mental health treatment as a
condition for shelter.
10.5.1.3 "PUBLIC PROPERTY": “Public Property" includes all property owned by any governmental
entity (federal, state or local). "Public Property" shall not include property which has become subject to
10.5.1.4 A leasehold interest, management agreement or other possessory interest of a
nongovernmental lessee, licensee or manager, which is operated as a private business. A public park
shall always be public property within the meaning of this definition.
10.5.1.3.1 "EXEMPT PUBLIC PROPERTY": The following are "exempt public properties" (1) City of
Miami, City Hall, 3500 Pan American Drive; (2) Miami Riverside Center, 444 SW 2nd Avenue; (3) City of
Miami Fire Stations; (4) City of Miami Police Stations and (5) City of Miami NET (Neighborhood
Enhancement Team) Offices. A homeless person's presence in the interior of an "exempt public
property" is not a trespass within the meaning of 10.6.2.3.3 (11) where the homeless person's activities
are reasonably related to the governmental business activities normally performed within these physical
structures.
10.6

PROCEDURES:

10.6.1 An officer always has the right to approach any individual including a homeless person to allay
any suspicions an officer may have about the individual, and ascertain that no criminal activity is
occurring.
10.6.2 At any time, and for any reason a law enforcement officer may approach a homeless person,
who has not been observed engaging in any criminal conduct, to advise him or her of shelters,
services, or assistance which are currently available. The officer may also call for the assistance of an
outreach worker. The homeless person may or may not accept the advice or referral or he/she may
even walk away from the area prior to the outreach worker/arriving. The rationale is to pro-actively
have an outreach worker address the homeless person with referrals. If such an approach and advice
occurs by a law enforcement officer, that officer shall complete a Field Information Card, or its
electronic equivalent, with the facts of the incident, the referral and indicate at the top of the card
"Homeless". The officer will turn the pink Field Information Card, or its electronic equivalent, in to his
supervisor. The supervisor will check the Field Information Card for completeness, sign the top right
hand corner with his name and IBM number and deliver to the Records Unit daily. In the case of a
homeless person who refuses and who has refused assistance in the past thirty (30) days, a new Field
Information Card, or its electronic equivalent, is not required to be completed for each encounter as
long as the prior-filed Field Information Card, or its electronic equivalent, is update with the new date of
contact with the homeless person. The pink Field Information Card, or its electronic equivalent, shall
be filed with the Records Unit within the Miami Police Department.
10.6.2.1 When a homeless person meets the criteria for involuntary examination under Florida Law
(§394.463, Fla. Stat., as amended) “Baker Act” a law enforcement officer may, in his discretion, take
the homeless person to the nearest receiving facility for involuntary examination. If the homeless
person is taken to such a receiving facility for involuntary examination, a copy of the "Baker Act Forms"
shall be filed with the nearest receiving facility. In addition, the officer shall complete an Field
Information Card, or its electronic equivalent, The officer will turn the pink Field Information, or its
electronic equivalent, card in to his supervisor. The supervisor will check the card for completeness,
sign the top right hand corner with his name and IBM number and deliver the Field Information Card to
the Records Unit daily.
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10.6.2.2 If a homeless person is observed violating a "Life Sustaining Conduct" misdemeanor, (as
listed under 10.6.2.3.3) the law enforcement officer may exercise the following courses of conduct.
10.6.2.3 If an officer determines that an individual is a homeless person and through his observation
determines that a "Life Sustaining Conduct" misdemeanor (as listed under 10.6.2.3.3) is occurring in his
presence, he must first check to see if there is an available shelter. The officer will contact the
communications unit to ascertain if there is an available shelter. If there is an available shelter, the
officer will offer the shelter to the homeless person, if the homeless person chooses shelter rather than
arrest. An Outreach Team will respond to transport the homeless person to the shelter. If the Outreach
Team (if available) is unavailable the law enforcement officer will transport the homeless person. If the
homeless person is transported to a shelter, the officer will complete a Field Information Card, or its
electronic equivalent, with the facts of the incident and indicate at the top of the card "Homeless". The
officer will turn the pink Field Information Card in to his supervisor. The supervisor will check the card
for completeness, sign the top right hand corner with his name and IBM number and deliver the Field
Information Card, or its electronic equivalent, to the Records Unit daily.
10.6.2.3.1 If the officer has probable cause to arrest the homeless person for a "Life Sustaining
Conduct Misdemeanor," (as they are listed under 10.6.2.3.3) and there is an "available shelter" and the
homeless person refuses the shelter, or if the sole available shelter at the time is a shelter from which
the homeless person is barred from because of his own purposeful misconduct, criminal or otherwise,
which occurred at that shelter, the officer may arrest the homeless person. The officer must document
on the A form, beyond the probable cause for the arrest, the offer of shelter, the refusal by the
homeless person to accept the "available shelter," the name of the shelter, and the word "Homeless"
should be written at the top of the Arrest Affidavit. A copy of the Arrest Affidavit will be forwarded to the
Miami Police Records Unit in conjunction with a pink Field Information Card, or its electronic equivalent.
10.6.2.3.2 If the officer has probable cause to arrest the homeless person for a “Life Sustaining
Conduct Misdemeanor” (as they are listed under 10.6.2.3.3), and there is no "available shelter," the
officer shall not make an arrest nor take any other police action (warnings, etc). The officer will
complete a Field Information Card, or its electronic equivalent, explaining the circumstances of the
initial contact with the homeless person, the fact that there was no "available shelter," the fact that no
arrest was made and the word "Homeless" should be written at the top of the card. The officer will turn
the pink Field Information Card, or its electronic equivalent, in to his supervisor. The supervisor will
check the Field Information Card for completeness, sign the top right hand corner with his name and
IBM number and deliver the Field Information Card, or its electronic equivalent, to the Records Unit
daily.
However, if the homeless person described above is observed committing one of the below
listed “life sustaining conduct” misdemeanors, and the life sustaining conduct misdemeanor causes
imminent threat of physical injury to the homeless person or other person(s), the law enforcement
officer must warn the homeless person to stop and if they refuse to do so, may arrest them regardless
of whether there is an available shelter.
10.6.2.3.3

"Life Sustaining Conduct Misdemeanors" are the following:
1.
2.

07/14

Being in park after hours. Current Provisions (38-3 1-13, F.S. 162.22)
Public nudity where necessary to carry on the daily necessities of life,
such as bathing or responding to a call of nature. If the public nudity is
done intentionally in plain view of others and the exposure or exhibition of
the sexual organs, or nakedness was in a vulgar, indecent, lewd or
lascivious manner, the law enforcement officer may arrest the person
regardless of whether there is an available shelter. Moreover, in no
circumstance shall public nudity be allowed for a call of nature if there
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3.
4.

5.
6.
7.

8.
9.
10.
11.

exists an open public restroom within one-quarter of a mile (1.320 feet) of
the homeless person performing a call of nature. Current Provisions (F.S.
800.03, 37-1, 38-62)
Reserved
Obstructing passage on sidewalks, except that after one warning, no
person or persons may lie on the sidewalk in a perpendicular fashion
blocking the sidewalk, or may obstruct a sidewalk in such a way as to
endanger other persons by requiring them to walk onto a street where but
for the obstruction, such persons would otherwise have been able to
safely walk on the sidewalk. Obstructing a street, road, or highway shall
not be construed to be a "Life Sustaining Conduct Misdemeanor” within
the meaning of this departmental order. Current Provisions 54-1 to 54-3,
37-3, FS 316.2045)
Vehicles, living or sleeping in. Current Provision (37-4)
Loitering in Restrooms. Current Provision (38-68)
Littering, except if within 300 feet of a usable trash receptacle, a law
enforcement officer must warn the homeless person to stop and if they
refuse to do so, may cite them regardless of whether there is an available
shelter. Current Provision (FSS 403.314, 22-6, 38-17, 38-63)
Camping in parks. Current Provision. (38-71)
Use of facilities for other than intended purpose (e.g. sleeping on park
bench). Current Provisions (38-54).
Reserved
Trespass on "public property" other than structure or conveyance.
Current Provision. (F.S. 810.09 (1). Trespass on private property or in
an "exempt public property" is not a "Life Sustaining Conduct
Misdemeanor” within the meaning of this departmental order.

10.6.2.3.4 Nothing in 10.6.2.3.3 listing the "Life Sustaining Conduct Misdemeanors" shall prevent an
immediate arrest under 800.04 FS entitled "Lewd, lascivious, or indecent assault or act upon or in
presence of a child" if the officer has probable cause to make such an arrest.
10.6.2.3.5 Homeless Persons observed violating a misdemeanor, which is not classified above as
"Life Sustaining Conduct Misdemeanors". Under this category the existence of an available shelter will
not dictate whether an arrest is effected. However, officers can still refer homeless persons to the
Outreach Team. A referral to an appropriate shelter rather that an arrest might be a better solution to
minor misdemeanor arrests. In lieu of arrest the officer may warn the homeless person to stop the
unlawful conduct, and refer the person to a shelter, or if the officer deems it appropriate, the officer may
detain or arrest the homeless person. If the homeless person is arrested, the word "Homeless", should
be printed on the top of the "A" form. A copy of which shall be filed with the Records Unit within the
Miami Police Department. If the officer makes a decision not to make an arrest, and a referral is made,
the officer shall complete a Field Information Card, or its electronic equivalent, with the facts of the
incident, the referral and indicate at the top, "Homeless". The officer will turn the pink Field Information
Card, or its electronic equivalent, in to his supervisor. The supervisor will check the card for
completeness, sign the top right hand corner with his name and IBM number and deliver the Field
Information Card, or its electronic equivalent, to the Records Unit daily.
10.7

PROPERTY:

10.7.1 The City shall respect the personal property of all homeless persons. Officers shall follow
existing policies for taking custody of personal property. In no event shall any officer destroy any
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personal property known to belong to a homeless person, or readily recognizable as property of a
homeless person unless it is contaminated or otherwise poses a health hazard to an officer or to
members of the public. Officers are not responsible for taking custody of mattresses.
10.7.2 The disposition of personal property shall never prevent an officer from effectuating an arrest.
However, the following safeguards shall be undertaken by the arresting officer to preserve the property
of a homeless person, to the extent feasible:
10.7.2.1 The arresting officer shall always attempt to secure personal items such as identification,
medicines and eyeglasses and other small items of importance identified by the arrestee, which are not
large or bulky, in accordance with the police department's existing procedures;
10.7.2.2 The arresting officer shall ensure that large or bulky items (which are not contaminated or
otherwise pose a health hazard to the officers or to members of the public) are not abandoned at the
point of arrest, but rather secured by an outreach worker and maintained by existing outreach
procedures. If an outreach worker is unavailable, then it must be secured by the arresting officer until
an outreach worker becomes available to assume its maintenance in accordance with existing outreach
procedures;
10.7.3 In no event shall any law enforcement officer destroy any personal property known to belong to
a homeless person, or readily recognizable as property of a homeless person (i.e. clothing and other
belongings organized or packaged together in a way indicating it has been abandoned) except as
permissible by law (in accordance with the department's operating procedures), or if the property is
contaminated or otherwise poses a health hazard to officers or to members of the public.
10.7.4 When a homeless person is placed in a shelter, large and bulky items, which are not
contaminated or otherwise pose a health hazard or obvious safety issue, and that are not abandoned,
shall be secured by an outreach worker and maintained in accordance with existing outreach
procedures.
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BODY WORN CAMERA (BWC)
Section
26.1 Policy
26.2 Organization
26.3 Responsibilities
26.4 Procedures
26.1 POLICY: The use of a body worn camera (BWC) system will provide documentation of the
interactions between City of Miami Police and Detention Officers and the public by video recording
evidence of actions, conditions and statements that may be used by judicial, internal review, or
by the public through a formal public records request. The primary use of the BWC is to enhance
officer safety, public safety, and promote accountability and transparency. The equipment will
allow the Department to document statements and events during the course of an incident,
enhance the police officer’s ability to document and review statements and actions for internal
reporting and preserve visual and audio information. The Department recognizes that the BWC
will not capture exactly what an officer sees and/or hears or what an officer senses or experiences.
Footage captured by BWCs is only a portion of the encounters between officer and individuals.
The Department acknowledges that an officer’s recollection of specific details may be different
from what is captured by the BWC. Although the BWCs do not capture an officer’s full knowledge
of any particular situation, they are a valuable officer tool to capture and preserve data. (CALEA
41.3.8 a)
26.2 ORGANIZATION: This policy shall be applicable to all police and detention officers. The
Chief of Police will decide which member will be issued a BWC. The issuance of BWC equipment,
data access, and maintenance will be handled by the Body Worn Camera Detail.
26.3 RESPONSIBILITIES: Any officers utilizing BWC equipment shall ensure the device is in
working order prior to starting their tour of duty and shall activate the BWC at all times when they
become involved in any official action, enforcement action, are in the custody of or transporting a
detainee, or engage in any self-initiated interactions with citizens. In addition to the officer,
Supervisors will be held strictly accountable, and subject to disciplinary action, for any failure on
a subordinate’s part to adhere to this policy. Violation of this policy will be addressed in
accordance with progressive discipline. (CALEA 41.3.8 b)
26.4 PROCEDURES:
26.4.1 PRE-SHIFT INSPECTION: Prior to each shift, officers assigned a BWC will ensure the
BWC is adequately charged. Furthermore, officers will inspect their BWC equipment to ensure
the device is in good working order, has no visible damage and is their assigned BWC. Any visible
damage or concerns about the functionality of any BWC equipment will be brought to the attention
of the officer’s immediate supervisor without delay. If an officer’s BWC is lost or discovered to be
missing from its last docked location, the officer shall notify their supervisor and the Body Worn
Camera Detail immediately. (CALEA 41.3.8 e)
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26.4.2 AUDIO / VIDEO RECORDING:
26.4.2.1 Wearing Position and Use of the BWC: BWCs shall be worn on the chest using the
mounting equipment issued from the Body Worn Camera Detail. BWCs shall not be mounted on
another object or another position on the officer’s body. Officers shall only wear and operate their
assigned BWCs.
26.4.2.2 Use of and Recording with the BWC: (CALEA 41.3.8 b)
a) An officer assigned a BWC must wear it in the On/Standby Mode at all times when on duty
while in uniform and operating a police vehicle to or from work/home or court, while performing
or likely to perform enforcement duties, or while performing an extra-duty detail/ special event.
Officers shall be in uniform while operating a marked police vehicle to and from work, extraduty detail/special event, or other function where the officer would otherwise be expected to
report in police uniform or is travelling from a function where the officer had worked in uniform.
Officers shall turn off BWC equipment while in bathrooms, however, will resume On/Standby
Mode upon exiting bathroom facilities
b) BWCs are considered a tool in the performance of law enforcement duties. Officers assigned
a BWC shall not erase, alter, modify, destroy, abuse, tamper with, or intentionally interfere
with the capabilities of the BWC equipment, including any audio/video recordings or the
device.
c) The Department recognizes that officer safety is paramount. Officers are directed to activate
their BWC immediately upon being dispatched to a call for service or engaging in a selfinitiated call for service. In the event that an Officer cannot safely begin recording at the time
of dispatch or upon initiating a self-directed call for service the Officer must start recording as
soon as it is safe and practical to do so. If multiple officers are on scene with a BWC, all
officers with a BWC will record. Likewise, if multiple Detention Officers are transporting
detainees, all Detention Officers will activate the record mode during this task.
d) Officers with a BWC shall activate their BWC for all investigative or enforcement contacts
including, but not limited to:
1. Responding to calls for service in an emergency mode
2. All vehicle pursuits, or foot pursuits
3. All traffic stops including the investigation of a vehicle and vehicle occupants
4. All searches including, but not limited to, people, vehicles, and buildings
5. All requests for a consent to search without a warrant, including searches of persons,
buildings, or vehicles
6. All requests for searches and deployments of drug detection canines involving vehicles,
when practical
7. All arrests and/or citations.
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8. While in custody of a detainee
9. Statements from victims/witnesses
10. Any incident upon the direction of a supervisor, at the request of another police officer,
or on any incident where the officer deems it appropriate to activate the body camera
11. Officers shall only use the Department issued BWC equipment to record official
Departmental activities
12. Any other legitimate law enforcement contacts, including contacts made while working
the front desk at any departmental facilities.
e) Officers assigned a BWC and with a detainee will record until all paperwork associated with
the arrest/incident is completed and the detainee is placed inside of a Prisoner Interview Area
in the custody of detention officers, or if a detention officer in the field takes custody of the
detainee and the completed paperwork associated with the arrest and the officer proceeds to
clear the location. Detention Officers shall initiate recording immediately upon taking custody
of a detainee in the field, or immediately prior to leaving the Prisoner Interview Area with a
detainee and shall continue recording until arrival at the Miami Dade Corrections facilities, or
other destination where detainee(s) are delivered into the custody of another authority.
f) Officers will continue to record while at the Miami Dade Correctional facility unless directed by
a Miami Police supervisor to cease recording.
g) Officers will cease recording upon entering any court facility unless the officer is responding
to a call for service at the facility, or law enforcement action becomes necessary while at the
facility. In the event that the officer is responding to a call for service at the facility the BWC
recording shall continue until the officer concludes the call, or the officer is directed by a Miami
Police supervisor to cease recording.
h) Once a BWC is recording, officers must continue to record until their involvement in the event
ceases and they leave the scene.
i) While not required by policy or state law, officers assigned a BWC may find it valuable to inform
other parties that they are being recorded. This has proven to be influential in garnering
cooperation and has been shown to reduce incidents of use of force.
j) A BWC is not specifically designed to log evidence or to be used for any situation where fine
detail and resolution is necessary. Officers are encouraged, however, to use their assigned BWC
to record crime scenes prior to the arrival of crime scene technicians or forensic investigators,
especially if the scene may change or be compromised.
k) For efficiency, officers assigned a BWC will have the ability to properly ID, title, categorize and
view via the smartphone application “Axon View”, or an assigned iPod, prior to uploading to the
evidence management system (EMS). Officers that are unable to properly ID, title, categorize, or
view videos will have the ability to do so via the Evidence.com after uploading videos into the
EMS.
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l) Officers will activate or deactivate the BWC pursuant to this Department Order and not upon
the request of a citizen.
m) EXTRA-DUTY DETAILS (Extra-Duty Details/Special Events): An officer assigned a BWC must
wear it in the On/Standby Mode at all times when working an extra duty detail or special event.
Officers are to initiate recording while working extra-duty/special event assignments and take
any action(s) that would otherwise require the activation of the BWC as if the officer was on-duty.
When the BWC activation becomes necessary, the officer is to ID, title and categorize the
incident immediately upon the completion of the incident if the officer is assigned an iPod.
Officers not assigned an iPod shall dock the BWC upon their next regular scheduled work day
and ID, title and categorize the incident at that time. The officer must notify a supervisor working
the same extra duty detail or special event if one is assigned (to include Special Events
Supervisors) if the officer is involved in an arrest, response to resistance, injury to an officer or
other, including arrestee/detainee, vehicle pursuit (even if it was cancelled/concluded), a
complaint against the officer is made, or any serious incident. The supervisor will determine if
there is a need for the officer to dock and upload the BWC prior to the officer’s next regular
scheduled work day. If the officer is working an extra-duty detail/special event assignment where
there is no supervisor assigned, the officer must notify Communications and request that an onduty supervisor be notified. The supervisor will determine if there is an immediate need for the
officer to dock and upload the BWC prior to the officer’s next regular scheduled work day.
Officer(s) that are directed by a supervisor to immediately dock the BWC will be compensated
accordingly. Officers shall be in uniform while operating a marked police vehicle to and from an
extra-duty detail/special event assignment.
n) PORTAL to PORTAL TRAVEL: An officer operating a city vehicle and who is assigned a BWC
must wear it in the On/Standby Mode when traveling portal to portal in uniform and is to initiate
recording if they take any action(s) that would otherwise require the activation of the BWC if the
officer was on-duty. When the BWC activation becomes necessary, the officer is to dock the
BWC, ID, title, and categorize the video upon returning to their next regular scheduled work day.
The officer must notify Communications and request that an on-duty supervisor be notified if the
officer becomes involved in an arrest, response to resistance, injury to an officer or other including
arrestee/detainee, vehicle pursuit (even if it was cancelled/concluded), a complaint against the
officer is made, or is involved in a serious incident. The supervisor will determine if there is an
immediate need for the officer to dock and upload the BWC prior to the officer’s next regular
scheduled work day. Officer(s) that are directed by a supervisor to immediately dock the BWC
will be compensated accordingly. Officers shall be in uniform while operating a marked police
vehicle to and from work, extra-duty detail/special event, or other function where the officer would
otherwise be expected to report in police uniform or is traveling from a function where the officer
had worked in uniform.
26.4.3 EXCEPTIONS TO RECORDING: While it is the intent of this policy to require the BWC
recording of any incident, interaction, investigation or enforcement contact not be interrupted prior
to its conclusion and the officer clears the scene, or has completed the transport of a detainee,
the Department recognizes that there will be times when private conversation prior to the
conclusion of the incident may be necessary. An example of such instances when private
conversation may be necessary is during strategy discussions with a supervisor or other officer.
Prior to such discussion Officers may activate the Mute function on the BWC. Prior to activating
the Mute function on the BWC the officer is to indicate the reason for muting the video. Officers
shall not activate the Mute function while actively engaged or interacting with a member of the
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public, suspect or detainee. Officers shall not deactivate the recording unless specifically directed
to do so by a supervisor. In such instance the officer is to indicate the supervisor’s name who
authorized deactivating the recording prior to doing so.
26.4.3.1 Supervisors may authorize an officer to deactivate BWCs during non-enforcement
activities such as:
(CALEA 41.3.8 b)
a) Traffic control at fires, crime scenes, or crash scenes when the officer’s likelihood of being
involved in enforcement activities is low.
b) Lengthy hospital stays awaiting medical clearance (unless enforcement actions are likely, the
likelihood of additional criminal activity or escape attempt is high, the suspect is making
voluntary statements, or the officer is gathering additional evidence, e.g., DUI blood draws).
c) Officers shall make a verbal notation on the recording anytime they are directed by a
supervisor to stop a recording. The verbal notation must include the reason why the officer is
stopping the recording and the name of the supervisor who authorized the halting of the
recording. Officers shall note on their worksheet the number of videos associated with each
case due to the stops and restarts during a call. (e.g., Officer is directed by a supervisor to
stop the BWC and restarts the BWC prior to clearing the call. In this particular circumstance
the officer will generate two videos on the one call, therefore, the worksheet entry for the call
shall reflect “2 BWC Videos”.)
d) When in close proximity to a suspected explosive device or package. Officers assigned to a
perimeter will have their BWC active and recording unless directed by a supervisor to stop
recording.
26.4.3.2 PROHIBITED RECORDINGS: In keeping with the Department’s core values of respect
and integrity, officers assigned a BWC will adhere to the following guidelines: (CALEA 41.3.8 b).
1. BWCs will not be activated in a place where a reasonable expectation of privacy exists,
such as dressing rooms, locker rooms and restrooms unless while handling a legitimate
call in one of these locations.
2. BWCs shall not be used to record a strip search or a body cavity search conducted in
accordance with Florida Statutes 901.211.
3. BWCs will not be intentionally activated to record conversations of fellow officers without
their knowledge during routine and non-enforcement activities.
4. BWCs will not be utilized to surreptitiously record conversations of the public and/or
other members of the Department.
5. Officers utilizing a BWC will not knowingly record undercover officers or confidential
informants.
6. BWCs will not be utilized to record any personal activity.
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7. BWCs will not be utilized to record roll call activities.
8. BWCs will not be utilized in DUI processing rooms where a Breath Testing Instrument is
located. (Due to radio frequency interference)
26.4.4 CRITICAL INCIDENT PROTOCOL:
26.4.4.1 A critical incident for the purpose of this departmental order is any police action or activity
that directly or indirectly results in serious bodily injury or death to an officer and/or a citizen.
26.4.4.2 In the event of a critical incident, an officer assigned a BWC shall refrain from viewing
the recorded data until the investigative entity responsible for the investigation arrives on scene
and authorizes the officer to do so. This section does not prohibit officers in critical incidents with
ongoing exigency from viewing BWC recordings that may aid the present investigation (e.g.,
suspect descriptions, suspect vehicles, direction of travel). (CALEA 41.3.8 c)
26.4.4.3 If there are BWCs in use during a critical incident, a police supervisor or an investigator
assigned to the Internal Affairs Section and not involved in the actual critical incident will
immediately take physical custody of any BWC’s that may have captured the incident. The
investigator will contact the Body Worn Camera Detail to have an officer respond and facilitate
with the video uploaded from the BWC into the evidence management system (EMS) without
delay and provide copies as authorized.
26.4.4.4 Officers will be able to review video before giving any statements. (CALEA 41.3.8 c)
26.4.5 DATA UPLOADING AND VIDEO CATEGORIZATION:
26.4.5.1 Prior to docking their BWC, officers on an FTO rotational phase shall use the smart
phone application, issued iPod, or computer program to assign the appropriate ID, title, and
category to each individual recording. For efficiency, officers are to ID and categorize their videos
throughout their shift using the mobile application, “Axon View”, iPod, or computer program.
Instructions for identifying “ID”, titling and categorizing each individual recording follow: (CALEA
41.3.8 d)
a) ID field: Enter the CAD number (when applicable).
1. Officers shall use the following formats in the ID field:
170103123456
b) Title field:
1. Provide final signal and FTOs IBM (e.g., signal 55, with FTO’s IBM).
c) Category fields:
There are 20 category choices for each individual recording. If multiple categories
apply to an event, officers shall select the category with the highest retention period
available to them.
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1. Recording Management Categories
a. The following recording categories are to be used.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

Categories

Retention Duration

Baker Act
Crime Stoppers Tip
Damage to MPD-City Property
Death Investigations
Detention Officer Transport (Incident)
Detention Officer Transport (No Incident)
DUI Investigation
Felony Investigation
Field Contact /Traffic Stop (No Citation)
Homeless Encounter
IA Case (Closed)
IA Case (Open Pending)
Misdemeanor Investigation
Police Involved Shooting
Response to Resistance
Test/ Training Videos
Traffic Crash Investigations
Traffic Stops (Citation Issued)
Uncategorized
Vehicle Pursuits

180 Days
90 Days
1 Year
100 anniversary years after crime was committed
1 Year
90 Days
3 Years
5 Years
90 Days
1 Year
5 years after complaint disposition
100 Years (BWC access restricted)
3 Years
100 anniversary years after date of incident
5 Years
90 Days
5 Years
180 Days
180 Days
5 Years

2. At the end of each shift, all officers assigned a BWC will dock their camera and
retrieve the camera previously left charging in the dock before heading home.
All officers are responsible for ensuring all video evidence that is uploaded has
the proper ID, title, and category before the end of their workday. Officers
working an extra-duty detail, or special events detail will dock their camera on
their next regular work day, unless ordered by a supervisor to do so sooner
due to an incident that occurred during the officers extra-duty detail or
portal to portal travel. Any evidence recorded by a back-up officer shall be
ID’d and categorized the same as the primary officer, to include signal, case
number, disposition, etc. (CALEA 41.3.8 g)
3. Upon upload to the EMS, the BWC will be cleared of existing data and ready for
use during the officer’s next shift.
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26.4.5.2 Officers on Solo 1 phase and beyond are not required to categorize or ID each video
prior to docking their BWCs if docking occurs within 8 hours from the end of their scheduled shift
as CAD information will be automatically uploaded and used to categorize and ID the individual
videos recorded during that shift. However, officers in this status are to afterwards review the
entries in Evidence.com and validate that each of the videos previously uploaded were correctly
categorized and ID’d by the system. In the event that the information on any given video is not
correct, officers must manually make the necessary corrections. Officers are encouraged to use
the Title field to enter brief descriptions of the incident recorded, including final signal and outcome
as this information as it will serve as a reminder and assist officer in locating a particular video in
the future. Any officer in Solo 1 phase and beyond who docks the BWC after 8 hours from the
end of their scheduled shift shall manually input the information as required in 6.4.5.1.
26.4.6 REPORTING / DOCUMENTATION (Self-Reporting and Supervisor Compliance Audit
Forms):
26.4.6.1 The use of a BWC will be documented at the end of the paragraph of an incident or
supplemental report.
26.4.6.2 When a BWC records an incident resulting in either an arrest or citation, the use of the
BWC will be documented in the citation and/or the arrest report narrative. If a citation is issued,
the words “BWC utilized.” will be written in the lower right hand corner of a paper citation or typed
in the arrest form. The officer’s worksheet will also reflect “BWC utilized.”
26.4.6.3 Any officer who fails to activate their BWC and or record an incident as directed by this
policy is to complete and submit a BWC Self-Reporting Form to their immediate supervisor
explaining the circumstances prior to the officer’s end of shift. The supervisor will review the report
and determine if the failure to record was warranted. In the event that the supervisor determines
that the failure to activate the BWC in accordance with policy is not justified, the supervisor shall
initiate the appropriate disciplinary action in accordance with progressive discipline and document
action taken on the form. The form shall be submitted through channels to the Field Operations
Division Chief with a copy submitted to the Body Worn Camera Detail.
26.4.7 DEPARTMENT REVIEW / TRAINING:
26.4.7.1 All recordings made with a BWC are the property of the Miami Police Department.
26.4.7.2 Recordings may be reviewed: (CALEA 41.3.8 c)
a) By a Department officer to ensure a BWC system is working properly.
b) By a police officer viewing their individually assigned recordings to assist with writing a report,
supplement, citation, memorandum or court case preparation.
c) By authorized persons for the purpose of reviewing evidence and processing records
requests.
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d) By a supervisor to investigate a specific act or allegation by another officer or by a member of
the public. However, recorded data shall not be randomly viewed by supervisors for the sole
purpose of enforcing policy violations, except as directed in 6.5.2 Audits.
e) The Chief of Police or designee may order periodic integrity inspections of recordings to be
conducted by the Internal Affairs Section.
f)

By authorized Department personnel participating in an official investigation, such as a citizen
complaint, administrative inquiry or criminal investigation.

g) By others with permission of a supervisor if they are participating in an official investigation.
26.4.7.3 BWC recordings may be used for the purposes of training. Officers aware of BWC
recordings that may serve as a training aid for other officers should notify a supervisor who will
review the recording to determine its feasibility as a training aid.
26.4.7.4 BWC recordings will never be used with the intent of belittling, ridiculing or embarrassing
any officer of the Department, notwithstanding the potential use of BWC recordings in disciplinary
matters.
26.4.7.5 Supervisory personnel shall review all BWC video relevant to a serious incident involving
an officer, including any response to resistance, vehicle pursuit, officer involved crash, firearm
discharge, complaint against officer(s), injury to officer or others, etc., prior to completing any
supervisory report of the incident.
26.4.7.6 Discovery of Potential Misconduct during Authorized Review:
1. Members reviewing recordings should remain focused on the incident captured in the
BWC and should review only those recordings relevant to the investigative scope. If a
member discovers potential misconduct during any review of the BWC, the member shall
report the potential misconduct to a superior officer. The superior officer shall adhere to
the provisions of Departmental Order 2. Nothing in this procedure prohibits addressing
Department Order violations.
26.4.8 DATA PRIVACY / RETENTION OF RECORDINGS / RECORDS REQUESTS:
26.4.8.1 All digital media that is captured with a BWC is the property of and will be retained by
the Miami Police Department for a minimum of 90 days following the date it is recorded. Captured
video may be retained for longer periods in the event the video is the subject of a litigation hold,
a criminal case, part of discovery, etc. (CALEA 41.3.8 d)
26.4.8.2 Unauthorized accessing, copying, or releasing captured video without the approval of
the Chief of Police or designee is strictly prohibited. Officers are prohibited from making copies of
a BWC audio/video recording by using another recording device such as a cell phone.
26.4.8.3 With the proper EMS permission level, recordings may be duplicated or shared with
criminal justice agencies or when otherwise authorized by the Chief of Police or designee.
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26.4.8.4 Officers will not allow citizens to review video captured by a BWC unless there is an
investigative reason to do so and such viewing has been approved by a supervisor. Officers shall
advise citizens that they may request a copy of the recording through the public records process.
26.4.8.5 The release of video requested through a public records request will be handled in
accordance with existing policy. The City of Miami Police Department will follow the Public
Records Law Chapter 119. Reproduction fees for duplication of recordings will be established by
the City of Miami Records Unit.
26.4.8.6 Prior to the release of any BWC recording to the public, the Body Worn Camera Detail
will ensure that proper redactions have been made in accordance with state law.
26.4.8.7 Accidental recordings may be deleted prior to the standard 90-day retention period only
after a Redline Memorandum is submitted through the officer’s chain of command and approved
by the officer’s Division Chief. Approved Redline Memorandum will then be forwarded to the Body
Worn Camera Detail for deletion.
26.4.8.7.1 If a BWC accidentally or inadvertently makes a prohibited recording as described
above, the member will submit a memorandum through the chain of command specifying the
date, time, location and a summary of the unintentionally recorded event. This memorandum,
once approved by the officer’s Division Chief shall be forwarded to the Commanding Officer of
the Body Worn Camera Detail for appropriate action.
26.5 GENERAL GUIDELINES:
26.5.1 TRAINING: Officers will receive prescribed training prior to being assigned a BWC.
Officers will also go through a refresher course for BWC as needed to cover any new changes,
affecting the use of the BWC. (CALEA 41.3.8 f)
26.5.2 AUDITS: First-line supervisors will be responsible for conducting at a minimum one
compliance audit of one full incident a month per subordinate officer to verify officer compliance
with policy, BWC performance and usage. Compliance audit efforts, including any violations
detected and disciplinary action taken shall be documented on BWC Supervisor Compliance Audit
Form located in SharePoint (see 26.4.6) and submitted for the Lieutenant’s approval via
SharePoint. Additionally, the Body Worn Camera Detail will conduct compliance audits as
determined by the Field Operations Division Chief. (CALEA 41.3.8 g)
26.5.3 POLICY REVIEW: BWC policies will be reviewed yearly or when a major change is made
related to BWC.
26.5.4 CARE AND EQUIPMENT:
a) The only BWCs authorized by the City of Miami Police Department is the Department-issued
BWC. Personal video recording devices are prohibited.
b) All BWC’s and related equipment will be issued to individual officers by the Body Worn
Camera Detail.
c) A record of inventory will be maintained by the Body Worn Camera Detail.
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d) Only officers who have received the prescribed training will be assigned or permitted to wear
a BWC.
e) Officers assigned a BWC are responsible for the proper care of the equipment.
f)

Officers will not deface or alter BWC. This includes, but is not limited to painting, engraving,
and any other permanent markings.

g) Officers are responsible for turning in BWCs to the Body Worn Camera Detail when
transferring to a unit not requiring a BWC.
26.6 REPAIR / REPLACEMENT: (CALEA 41.3.8 e)
26.6.1 Replacement BWC equipment will be available in the Body Worn Camera Detail.
26.6.2 Any BWC equipment, including mounts, cameras, cords, iPods, etc., that is lost, stolen, or
damaged will be immediately reported to the officer’s supervisor and a Request for Replacement
of Lost or Damaged Equipment Form will be generated and sent through the officer’s chain of
command detailing the circumstances leading to the damage in a Lost or Damage Form per
D.O.’s. A copy of the lost or damaged equipment form with a lieutenant’s or command staff
member’s signature will be taken to the Body Worn Camera Detail for equipment replacement.
Officers shall be financially responsible for replacing equipment lost or damaged as a result of the
officer’s carelessness.
26.6.3 BWC replacement parts and/or systems are available by contacting the Body Worn
Camera Detail, Monday thru Friday from 0600 hours to 1600 hours. The proper documentation,
outlined above, must have been submitted along with a copy made available for review by the
Body Worn Camera Detail Commander or designee before replacement parts or systems will be
issued.
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