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UNIVERSITY OF MIAMI International Human Rights Law  
Final Examination 

PROFESSOR SCHNABLY 
SCHOOL OF LAW December 12, 2012 

  

 

MANDATORY  Write your Anonymous Grading No. (AGN) here  ______________________________ 
and turn in this exam. 

 
I. EXAM FORMAT & TIMETABLE 

This is a three-hour open book exam. You may have with you and consult any written materials you 
think will be useful.  

Where a Question refers to specific material such as a treaty or statute, I have given you the page 
number where it can be found.  

• “CB” means the Casebook;  
• “TS” means the Treaty Supplement to the Casebook;  
• “Supp.” means the Supplementary Readings.”   

That does not necessarily mean, however, that the specific materials mentioned in the Question are 
the only ones relevant. 

Times shown for the questions reflect their weight in grading. You may answer the Questions in any 
order you wish.  

 
Question Minutes  

Question I  (answer ANY ONE of A, B, C, D, E, or F) 45 
Question II 75 
Question III (answer ANY ONE of A, B, C, or D) 60 
Total  180 

II. WRITING INSTRUCTIONS: IMPORTANT–READ THESE BEFORE YOU BEGIN 

 I sort the exams by Question and grade one Question at a time.  I may not be able to identify 
an answer as yours if you don’t follow the Writing Instructions below: 

Writing Instructions for … 
Handwriting  Laptop  
Write your AGN on this copy of the exam (see 
below) and turn it in with your bluebook(s).  

Write your AGN on this copy of the exam itself 
(see below) and turn it in when you’re done 
with the exam. 

Write your AGN on the cover of each bluebook. Follow the Registrar’s instructions about input-
ting the AGN into your answer, etc. Write on every other line – i.e., skip lines.  

Write on one side of each page.  

Good luck and have a great holiday! 
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Question I 
(45 minutes)  

Answer ANY ONE of Questions I(A), I(B), I(C), I(D), I(E) or I(F).   

Handwriting: Please begin your answer in a bluebook marked “Question I(A),” 
“Question I(B),” “Question I(C),” “Question I(D),” “Question I(E),” or “Question I(F),” 
depending on which Question you choose to answer.   Please write your AGN on the 
cover of each bluebook.  Please skip lines and write on one side of each page. 
Laptops        : Please type “Question I(A),” “Question I(B),” “Question I(C),” “Ques-
tion I(D),” or “Question I(E),” or “Question I(F),” depending on which Question you 
choose to answer, at the start of your answer. 

Pick ANY ONE of the following topics and comment on them. 

 

(A) The advantages and disadvantages of including a state of emergency provision in human 
rights treaties, what the content of such a provision should be, and the lessons of the Eu-
ropean Court of Human Rights’ scrutiny of states’ declarations of emergency. 

(B) The advantages and disadvantages of truth commissions and their relation to other meth-
ods of holding accountable those individuals who commit human rights violations. 

(C) Whether genocide was committed in Darfur, justifying or requiring armed intervention by 
other states to stop it, and why (or why not) it matters whether we call it “genocide” ra-
ther than a “crime against humanity.” 

(D) Whether and to what extent there is or should be an international law duty for a state to 
prosecute its own officials or others of its citizens who are responsible for human rights 
violations.  

(E) How a court in the U.S. would deal with an apparent conflict between domestic law and 
international law; how an international court would deal with the same apparent conflict; 
and how U.S. and international courts should deal with such cases, in your view. 

(F) The basis for the U.S. concern that even though the U.S. is not a party to the Rome Stat-
ute of the International Criminal Court (Supp. 195-261), high U.S. officials or U.S. sol-
diers might be brought it before as defendants, and what answers there might be to those 
concerns. 
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Question II continues on the next page → 

Question II 
(75 minutes)   

Handwriting: Please begin your answer in a new bluebook marked “Question II” with 
your AGN on the cover.  Please skip lines and write on one side of each page. 
Laptops        : Please type “Question II” at the start of your answer. 

The following hypothetical events take place in the fictional South American state of Bovador. Bovador is a 
party to the International Covenant on Civil and Political Rights, (ICCPR) (TS 43-61), the Optional Protocol 
to the ICCPR (TS 61-64), the American Convention on Human Rights (TS 380-405), and the International 
Covenant on Economic, Social and Cultural Rights (ESC Covenant) (TS 34-43), having ratified all four 
treaties (without reservations) in 1990. At that time it also declared, pursuant to Art. 62 of the American Conven-
tion (TS 399), that it recognized the jurisdiction of the Inter-American Court to interpret or apply the American 
Convention. 

In recent years there have been a number of bitterly contested efforts in Bovador to unionize workers 
in its coffee sector. Coffee has become an important export from Bovador to China’s growing 
market, giving a much needed boost to Bovador’s economy. Bovador claims that its domestic laws 
fully protect the right under Art. 8 of the ESC Covenant (TS 36-37) to form unions. But its govern-
ment is concerned that unionization of the coffee workers will raise costs and undercut it in competi-
tion with relatively cheap African coffee.  

Many union organizers argue that the government secretly encourages, or at least knowingly and 
deliberately tolerates, the actions of armed militias financed by the coffee plantation owners. These 
militias patrol the plantations to ensure their safety – or so the growers say. Unions assert that the 
militias frequently intimidate organizers and workers. In recent years a number of organizers claimed 
they were abducted and beaten by the militias and then let go with a warning to “stop this foolishness 
about union organizing, or else.”  

Unions have pressed the government to investigate these abductions and prosecute those responsible. 
They have also pressed the government to change the law to disallow the cost of the militias as a 
business expense when a grower calculates its income taxes, unless the militia that the grower hired 
can be shown to operate in a professional manner fully in accord with the law. Citing the pressures of 
international competition, however, the government has said it plans to do nothing that might raise 
taxes – and thus costs – for the growers. As for investigating the alleged abductions, the government 
has said it would be happy to do so if the victims would cooperate. Most union organizers are afraid 
to do so, because in one instance in which a victim did present evidence to a prosecutor, the victim 
was subsequently found shot dead. The government asserted the killing was in connection with a 
common robbery and the matter was left there. 

Starting in April 2012, there is a spate of abductions accompanied by torture (and in some cases 
killings) of union organizers. In each case organized groups of armed men, some wearing uniforms, 
kidnap the victims. The government claims no knowledge of what has happened, and makes only 
perfunctory efforts to investigate. Courts quickly reject habeas corpus petitions, without calling on a 
response by the government. They say that without clear proof in the complaint of government 
involvement in the abduction, they have no jurisdiction. In one case a court did order an investiga-
tion, and, based on filings submitted by the government, determined that the missing individual had 
simply absconded to avoid family obligations – a conclusion the family disputed. 

After several months of these disappearances, widespread demonstrations break out against the 
government in August 2012. The government proclaims the situation to be a dire emergency, sends 
some troops into the northeastern province, where most of the kidnappings have taken place, and 
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suspends all constitutional rights throughout the country “until order is fully restored.” “We need to 
return to a situation of calm,” the president says, “so that we can give full protection to everyone.” 
Many union organizers and other critics of the government are quickly detained without trial, includ-
ing Gonzalo Hérnandez, a prominent union organizer. 

When Hérnandez is finally released in late November 2012 after nearly three months of detention, he 
leads a demonstration in the capital of the northeastern province. He calls for full respect for labor 
rights, denounces the militias as barbaric tools of an almost feudal plantation system, and demands 
an immediate end to the state of emergency. Troops surround the demonstrators and disperse them 
with tear gas and rubber bullets. 

The next day Hérnandez’s union colleague Elena García reports that he is missing. She says that 
Hérnandez’s wife Blanca told her that she had received an anonymous call shortly before he disap-
peared, telling her that “people who propagate lies should expect to go missing. Tell your husband 
and his friends to think about that the next time they criticize the militias.”  García says she has no 
idea whether it was the government forces or the militias who kidnapped him, but she is sure he has 
been abducted. Two days later, a worker claims to have seen him in the custody of some individuals 
wearing uniforms in the vicinity of a known government detention facility. For ten more days 
Hernandez is not seen. During this time neither his family nor his colleagues know for sure what has 
happened to him, but they fear he is being tortured for information on the union, and will be killed 
sooner or later (or possibly already has been).  

Not realizing that a microphone he’s wearing at a formal dinner is still on, the Bovadoran president 
is overheard saying to an aide that “people who play with fire get burned. We’ll take care of Hérnan-
dez.” Afterwards, a spokesperson states that the president meant that the government has no idea 
what happened to Hérnandez, and the search for him will continue apace. His family and colleagues, 
however, report that no investigators have talked to them or any other potential witnesses. 

On December 10, Hérnandez’s body is found, dumped outside a union office. It shows signs of 
extensive beatings and burnings and several broken bones. 

You are a lawyer with RightsWatch, a human rights organization based in Bovador. RightsWatch is 
considering filing a petition with the Inter-American Commission on Human Rights or with the 
Human Rights Committee, asserting a violation of his rights. Blanca Hérnandez, his widow, tells you 
she is unwilling to submit such a petition herself, fearing for her own life and her children’s, but that 
she has no objection if Elena García does so. García tells you she’s willing to be the petitioner. 
Neither Blanca Hérnandez nor Elena García has any desire to pursue any legal action in Bovadoran 
courts. 

What procedural issues would you need to consider in filing a petition alleging a violation of Gonza-
lo Hérnandez’s rights – before the Inter-American Commission and before the Human Rights 
Committee? Could you file petitions in both? Could a petition before either one ultimately lead to 
legally binding relief? To the extent that it could not, what point might there be in filing a petition? 

What substantive violations of Gonzalo Hérnandez’s rights could you raise in each of the petitions? 
Could violation of the right to unionize be one of them? What issues would you need to address to 
establish the government’s responsibility? 

You may organize your answer by issue or by petition–whichever you find easier. You should cross-
reference your discussion as needed to avoid repetition where there are issues in common.  
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Question III  
(60 minutes) 

Answer ANY ONE of Questions III(A), III(B), III(C), or III(D) 

Handwriting: Please begin Question III in a new bluebook marked “Question III(A),” 
“Question III(B),” “Question III(C),” or “Question III(D),” depending on which Question 
you choose to answer.  Please write your AGN on the cover of each bluebook.  Please 
skip lines and write on one side of each page. 
Laptops        : Please type “Question III(A),” “Question III(B),” “Question III(C),” or 
“Question III(D),” depending on which Question you choose to answer, at the start of 
your answer. 

Question III(A)  
(60 minutes) 

Answer ANY ONE of Questions III(A), III(B), III(C), or III(D) 
 

Consider the following statement: 

“Recently – on December 3, 2012 – the U.S. Senate rejected ratification of a human rights treaty, 
the Convention on the Rights of Persons with Disabilities. The vote was 61 to 38 in favor of rati-
fication, but under Art. II § 2 cl. 2 of the constitution a two-thirds majority is required. In debate 
on the floor, one Senator spoke of ‘words or suggestions that have no power, that cannot be im-
plemented, that have no access to the courts, that have no effect on the law of the United States, 
and cannot change the law of the United States.’ And these were the words of a supporter of the 
treaty, Senator John Kerry. He was countering opponents’ claims that ratifying the treaty would 
give the Committee on the Rights of Persons with Disabilities the power to impose obligations 
on the U.S.  

“When supporters of a human rights treaty urge ratification by citing the prospect that doing so 
cannot and will not have any impact on domestic U.S. law or policy, they reveal the pointlessness 
of the standard U.S. approach to ratification of human rights treaties. This pointlessness is all the 
more reason not to ratify the International Covenant on Economic, Social and Cultural Rights 
(ESC Covenant) (TS 34-43). Besides, we can’t afford to be a party to the ESC Covenant, with all 
the expensive obligations it would impose on us the moment we ratified it. And if we ratified the 
ESC Covenant with the reservations, understandings, or declarations proposed by President 
Carter (see CB 160-162) – none of which makes any sense – there’d really be no point to the 
whole exercise. If for some reason we do ratify the ESC Covenant, though, we definitely 
shouldn’t ratify the Optional Protocol to the ESC Covenant (TS 67-75).” 

Discuss the extent to which you agree or disagree with this statement and why. You need not 
comment on the content of the Disabilities Convention or its obligations; the reference to it in 
this Question is solely related to the general U.S. approach to ratifying human rights treaties, 
which you should discuss in the context of the ESC Covenant. 

Questions III(B)-(D) start on the following  pages → 



INTERNATIONAL HUMAN RIGHTS LAW QUESTION III OF III 
Fall 2012 Page 6 of 7 

  
Question III(B)  

(60 minutes)  
Answer ANY ONE of Questions III(A), III(B), III(C), or III(D) 

Consider the following statement: 

 “The Alien Tort Statute (ATS) (CB 940) ought to be interpreted as narrowly as possible. The 
U.S. has no business opening its courts to claims of alleged violations of human rights that took 
place against foreign nationals abroad. It’s none of our business – it’s a matter for the state where 
the wrong occurred to handle. It’s even worse when none of the defendants accused is a national 
of the United States. And we shouldn’t ever allow corporations to be sued under the ATS, be-
cause there’s no such thing as corporate liability under international law. Thankfully, the Foreign 
Sovereign Immunities Act (FSIA) (TS 505-508, CB 1001-1002) already ensures that foreign 
states will never be dragged into U.S. courts for human rights violations. But with the Supreme 
Court giving the ATS such a broad reading, there’s just too much chance of clogging up our 
courts with claims that are none of our business or even pose a threat to our foreign policy. We’d 
be better off just repealing the ATS – the Torture Victim Protection Act (TVPA) (CB 984-985) is 
all we really need. But so long as it’s on the books, the ATS should be limited to international 
law violations that take place in no other state’s territory (like piracy in international waters), or 
international law violations that take place here (like an attack on U.S. soil against a foreign am-
bassador). 

Discuss the extent to which you agree or disagree with this statement and why.   

 Question III(C)  
(60 minutes)  

Answer ANY ONE of Questions III(A), III(B), III(C), or III(D) 

Consider the following statement: 

 “There are some areas where international human rights law is unclear, but torture isn’t one of 
them. We all know what it is. And we all know what the prohibition entails: Just don’t do it. 
That’s one reason why the U.S. was able to give a simple ‘yes’ to ratifying the Convention 
Against Torture (TS 107-119). Torture is torture – it’s just not something the U.S. (or Europe for 
that matter) engages in. Still, it’s not good to have a prohibition of ‘torture’ as such. Consider the 
Eighth Amendment to the U.S. Constitution – there’s no mention of torture in it, even though it’s 
prohibited. The Constitution simply outlaws ‘cruel and unusual punishments.’1 Similarly, all in-
ternational law should do is prohibit ‘cruel, inhuman or degrading treatment or punishment.’ 
That would include torture. In general, trying to separate out ‘extreme’ cases of wrongful conduct 
is a bad idea. International human rights law runs into the same problem with the pointless pro-
hibition of genocide. It should be enough to outlaw crimes against humanity, which include gen-
ocide.”  

Discuss the extent to which you agree or disagree with this statement and why.   
                                                 
1 U.S. Const., Am. VIII (“Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted.”). 

Question III(D) is on the next page → 
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Question III(D)  
(60 minutes)  

Answer ANY ONE of Questions III(A), III(B), III(C), or III(D) 

Consider the following statement: 

 “The sheer fact of cultural relativity undermines glowing statements about the universality of 
human rights. Granted, recognition of cultural relativity is out of order with respect to some 
rights. For example, the right to be from torture or cruel, inhuman or degrading treatment or pun-
ishment, and limitations under international human rights law on a state’s use of deadly force in 
apprehending suspects or preventing crime, are both subject to clear-cut restrictions that are uni-
versally applicable. But in other areas, particularly relating to gender equality, some variation by 
culture is inevitable and even desirable. In some countries FGM (female genital mutilation) may 
be the norm. It’s OK for the U.S. to outlaw it here, but we have no business criticizing it else-
where. What matters is that we don’t allow any such terrible surgical interventions within the 
U.S. The importance of cultural relativity is all the more reason for the U.S. not to ratify the 
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) (TS 
90-102). It requires all states to adopt affirmative action programs and so-called comparable 
worth measures to combat gender discrimination. Again, what constitutes gender discrimination 
and how to counter it should be left to the discretion of each country.”  

Discuss the extent to which you agree or disagree with this statement and why.   

 

  

  

End of Examination 



 



UNIVERSITY OF MIAMI International Human Rights Law  
Final Examination 

PROFESSOR SCHNABLY 
SCHOOL OF LAW December 10, 2010 

  

 

MANDATORY  Write your Anonymous Grading No. (AGN) here  ______________________________ 
and turn in this exam. 

 
I. EXAM FORMAT & TIMETABLE 

This is a three-hour open book exam. You may have with you and consult any written materials you 
think will be useful.  

Where a Question refers to specific material such as a treaty or statute, I have given you the page 
number where it can be found. “CB” means the Casebook; “TS” means the Treaty Supplement to the 
Casebook.  That does not necessarily mean, however, that the specific materials mentioned in the 
Question are the only ones relevant. 

Times shown for the questions reflect their weight in grading.  You may answer the Questions in any 
order you wish.  

 
Question Minutes  

Question I  90 
Question II (answer ANY ONE of A, B, C, D, and E) 30 
Question III (answer EITHER A or B) 60 
Total  180 

II. WRITING INSTRUCTIONS: IMPORTANT–READ THESE BEFORE YOU BEGIN 

 I sort the exams by Question and grade one Question at a time.  I may not be able to identify 
an answer as yours if you don’t follow the Writing Instructions below: 

Writing Instructions for … 
Handwriting  Laptop  
Write your AGN on this copy of the exam (see 
below) and turn it in with your bluebook(s).  

Write your AGN on this copy of the exam itself 
(see below) and turn it in when you’re done 
with the exam. 

Write your AGN on the cover of each bluebook. Follow the Registrar’s instructions about input-
ting the AGN into your answer, etc. Write on every other line – i.e., skip lines.  

Write on one side of each page.  

Good luck and have a great holiday! 
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Question I 
(90 minutes) 

Handwriting: Please begin Question I in a bluebook marked “Question I”.  Please 
write your AGN on the cover of each bluebook.  Please skip lines and write on one 
side of each page. 
Laptops        : Please type “Question I” at the start of your answer to this Question. 

The following hypothetical events take place in the fictional state of Maloosia.   

Maloosia is a country in Southeast Asia with a democratically elected government.  It is a party to the 
International Covenant on Civil and Political Rights (ICCPR) (TS 43-61), the Optional Protocol to 
the ICCPR (TS 61-64), and the Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT) (TS 107-119), having ratified all three treaties (without reserva-
tions) in 1990. 
Maloosia has a large contingent of foreign migrant workers.  Many of the migrant workers come to 
Maloosia from neighboring country of Borna, which is on the northeastern side of Maloosia.  They 
are recruited in Borna by private Maloosian employers who bring them to Maloosia legally as 
temporary workers.  Under Maloosian law, temporary workers may receive a 6-month visa that is 
renewable twice.  If the visa is not renewed, or if the visa has already been renewed twice and thus 
is not eligible for further renewal, the individual is required to leave Maloosia.  Being present in 
Maloosia after expiration of one’s visa is a violation of Maloosian law – a violation that has long 
been punishable by up to a year in prison, followed by expulsion and a permanent bar to returning.  
Maloosian law makes it the personal responsibility of any foreign individual to know his or her 
current visa status. 
In practice, Maloosian employers hold onto to the passports and visas of the migrant workers, 
stating that they do so for the employees’ convenience.  In many instances the employers do not 
file the proper papers to have the visas renewed, so many migrant workers end up being in Ma-
loosia illegally as their visas expire.  Most migrant workers are not familiar with Maloosian law, 
and they also fear confronting their employers about their visas and passports.  The employers’ 
failure to renew the visas or notify the workers when their visas expire partly reflects a lack of 
attention to the issue, and partly reflects the employers’ reluctance to see employees leave:  recruit-
ing new employees in Borna and bringing them to Maloosia costs money. 
Maloosia also faces an insurgency in its northeastern province, which borders Borna.  In 2004, a 
separatist group began resorting to armed force in its bid to secure independence for those prov-
inces.  The group claims to want independence for the province, though some view it as aiming 
ultimately to unify the province with Borna, since many of the residents in the northeastern prov-
ince have strong family and cultural ties to Borna.   
Since 2004 the separatist group has carried out a number of bombings in the capital of the north-
eastern province.  In 2005, the Maloosian government issued a decree declaring a state of emer-
gency throughout all of Maloosia.  The emergency decree suspended all constitutional rights.  
Some members of the legislature asserted that the Maloosian constitution required a vote by the 
legislature on such a measure, but the legislature never took any action one way or the other.  The 
government has cited the decree in justifying crackdowns on political parties it deems “separatist.”  
It has also cited the decree as authority to detain indefinitely any individual who is determined by 
the government to support separatist positions.  The decree remains in effect today. 

Question I continues on the next page → 
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Sporadic bomb attacks have continued in the northeastern province since 2005.  Some analysts 
have expressed concern that the separatists might try bringing the bombing campaign to other 
parts of Maloosia to increase pressure on the government.  Other analysts have said they see no 
sign of that happening yet, and are unsure whether the separatists would have the means to carry 
out operations outside the northeastern province.   

Over the years, the presence of undocumented immigrants has increasingly become a hot topic in 
Maloosian politics.  Many Maloosians blame them for higher crime rates and for taking away 
jobs of citizens.  Other Maloosians argue that the immigrants take jobs that Maloosians won’t 
take; they also dispute the statistics on crimes by aliens.   

In 2007, shortly before a hotly contested general election, the Maloosian legislature approved ad-
ditional funds for enforcing its immigration laws against individuals who overstay their visas.  It 
also added another penalty for violators of the visa law:  caning.  Caning was originally made a 
part of Maloosian law under British colonial administration in 1870.  For the most part, since in-
dependence, it had been confined to a relatively small number of crimes and had been infrequent-
ly imposed.  (In addition, about 60 percent of the population is Muslim, and Maloosia has made 
Sharia law applicable to its Muslim citizens, but not other citizens.  Under Maloosia’s version of 
Sharia law, caning is available as a punishment for  a small number of offenses.) 

Opponents of the new law argued against expanding the use of caning, saying any punishment of 
that sort violated democratic precepts.  They also asserted that the crackdown on the workers 
missed the point.  The migrant workers should be seen as victims, not criminals; employers were 
harming them by putting them in the position of staying in Maloosia on expired visas.  By not 
going after the employers, the critics charged, the government itself had become a source of the 
problem.  “Caning is part of our culture,” the government’s Labor Minister replied to the critics.  
“And it’s not our problem what private employers do or don’t do,” she added. 

Since the 2007 law was enacted, the number of migrant workers arrested and convicted for over-
staying their visas has increased sharply.  There are now perhaps 10,000 cases of caning as pun-
ishment each year, with most of those sentences being imposed under the visa law.  The sentenc-
es are imposed by courts only after trial.  Many of the defendants are too poor to afford an attor-
ney, and Maloosia has no legal aid.  For those who are convicted, the judgment specifies precise-
ly the number of times the person is to be struck by the cane.  Appeals are allowed under Ma-
loosian law, but it is almost impossible for non-attorneys to make their way through the neces-
sary procedural steps.  Most Maloosian attorneys are afraid to volunteer their services because 
the government has intimated that anyone who takes these cases on may be determined to be en-
gaging in separatist activity.   

Individuals who are to be caned after conviction in a Maloosian court are forced to disrobe com-
pletely and are placed in a scaffold to hold them in place.  The caning is applied to the individu-
al’s buttocks.  The cane tends to shred the skin and injures the fat and muscle tissue, resulting in 
intense pain.  The personnel administering the caning are not always well trained, and often ad-
minister an extra blow or apply stronger than usual force.  Medical technicians administer oint-
ment afterwards and apply bandages.  Sometimes the pain lasts for a long time; in some cases 
there is permanent injury. 

 
← Question I begins on the previous page 

Question I continues on the next page → 
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Rafael Mixler is a citizen of Borna who has been a migrant worker in Maloosia for fourteen 
months.  In June 2010 he is involved in a peaceful protest of the government’s tactics in the 
northeastern province, which the protesters say are too heavy-handed toward civilians.  He is ar-
rested along with other protesters, including Surana Koss, a Maloosian citizen and a lawyer.  The 
government discovers that Mixler’s original 6-month visa was never renewed, and charges him 
with violating the visa law.  Unable to afford a lawyer, Mixler is forced to act as his own attor-
ney, because Maloosia has no legal program for indigent defendants.  With limited education and 
facility in speaking Maloosian, he does his best to defend himself, but after a swift trial in July 
2010 he is convicted and sentenced to 5 blows by cane, to be followed by expulsion.  He does not 
file an appeal, and the caning is administered.  He is then expelled to Borna, where he still has 
some occasional pain from the injuries, though medical treatment he’s received in Borna has 
largely healed the wounds. 

As for Koss, upon her detention she is determined by the government to be supporting separa-
tism, and remains in detention indefinitely under the emergency decree.  In July 2010 she manag-
es to file a habeas corpus petition with a court seeking release, though she holds out little hope of 
success, since it’s very rare that Maloosian courts grant one.  Her petition is denied immediately 
without opinion.  She considers filing an appeal, but the prison authorities, irritated by her temer-
ity in filing the petition, cut off all her access to the outside world. 

In September 2010, the Maloosian Foreign Ministry completes a year-long general review of 
compliance with all its treaty obligations.  As part of this exercise it files a notice with the U.N. 
Secretary General informing him of the 2005 emergency decree, which, the Ministry says, was 
issued “in light of the terrorist threat to Maloosia.” 

You are a staff attorney with Southeast Asia Watch (SAW), a regional human rights organiza-
tion.  In December 2010 Mixler asks SAW to file a petition on his behalf against Maloosia with 
the Human Rights Committee alleging that his rights under the ICCPR were violated.  “I never 
should have been convicted in the first place,” he says, “and caning is an abomination.” 

Koss’s only relative is her husband Joe Tabok.  Tabok asks SAW in December 2010 to file a pe-
tition before the Human Rights Committee alleging that Koss’s rights under the ICCPR have 
been violated.  “No one should ever be in jail for peacefully criticizing the government,” he says, 
“not even with a trial – which she hasn’t had.” 

The head of SAW asks you to write a memo outlining the substantive and procedural issues that 
will arise with the filing of the two petitions before the Human Rights Committee; how you think 
the Committee would likely rule; and how international law ought to resolve these issues.   

Write the memo. 

← Question I begins on previous pages 
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Question II 
(30 minutes)  

Answer ANY ONE of Questions II(A), II(B), II(C), II(D), or II(E).   

Handwriting: Please begin your answer in a new bluebook marked “Question II(A),” 
“Question II(B),” “Question II(C),” “Question II(D),” or “Question II(E),” depending on 
which Question you choose to answer.   Please write your AGN on the cover of each 
bluebook.  Please skip lines and write on one side of each page. 
Laptops        : Please type “Question II(A),” “Question II(B),” “Question II(C),” “Ques-
tion II(D),” or “Question II(E),” depending on which Question you choose to answer, at 
the start of your answer to this Question. 

Pick ANY ONE of the following topics and comment on them. 

 

(A) Whether genocide was committed in Darfur, justifying armed intervention by other states 
to stop it. 

(B) The status of the defenses of superior orders and official or head of state immunity in in-
ternational criminal law, and what the status of those defenses should be. 

(C) The advantages and disadvantages of truth commissions, and their relationship to other 
methods of holding human rights violators to account. 

(D) How a court in the U.S. would deal with an apparent conflict between domestic law and 
international law; how an international court would deal with the same apparent conflict; 
and how U.S. and international courts should deal with such cases, in your view. 

(E) Whether, as a matter of international law, any of the obligations found in the following 
documents are binding on the United States:  the Universal Declaration of Human Rights 
(TS 29-34); the American Declaration of the Rights and Duties of Man (TS 404-408); and 
treaties signed but not ratified by the U.S., such as the American Convention on Human 
Rights (TS 380-404) and the Vienna Convention on the Law of Treaties (TS 254-283). 
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Question III  
(60 minutes) 

Answer either Question III(A) or Question III(B) but NOT both. 

Handwriting: Please begin Question III in a new bluebook marked “Question III(A)” 
or “Question III(B),” depending on which Question you choose to answer.  Please 
write your AGN on the cover of each bluebook.  Please skip lines and write on one 
side of each page. 
Laptops        : Please type “Question III(A)” or “Question III(B),” depending on which 
Question you choose to answer, at the start of your answer to this Question. 

Question III(A)  
(60 minutes)  

Answer either Question III(A) or Question III(B) but NOT both. 

Should the U.S. ratify the International Covenant on Economic, Social and Cultural Rights  (ESC 
Covenant) (TS 34-43)?  Why or why not?  Explain, making sure you address arguments against 
your position as well as in favor of it.  Among other things, make sure you address the claim that 
ratification would impose expensive obligations on the U.S. just at a time when it is struggling 
with record deficits.  In addition, assuming for the sake of argument the U.S. was going to ratify 
the ESC Covenant, which, if any, of the reservations, understandings, or declarations proposed 
by President Carter (see CB 160-162) should be adopted in doing so?  And should the U.S. also 
ratify the Optional Protocol to the ESC Covenant (TS 67-75)?  

Question III(B)  
(60 minutes) 

Answer either Question III(A) or Question III(B) but NOT both. 

The following hypothetical events take place in Nigrania, a fictional state in Africa.  Nigrania is 
a party to the International Covenant on Civil and Political Rights (ICCPR) (TS 43-61).   

Drug Pharma, an American multinational corporation, enrolls Nigranian nationals in drug trials 
being carried out on a promising malaria drug under development.  The Nigranian government 
hopes that a successful drug trial will lead other pharmaceutical companies to establish a pres-
ence in Nigrania, thereby boosting its economy.  Consequently, it provides translators for Drug 
Pharma’s U.S. doctors and also recruits some Nigranian doctors to help administer the trials.  
Some participants become seriously ill from the drug’s side effects, and the study is terminated.  
The participants say they were never adequately warned of the possible side effects, which they 
claim Drug Pharma knew about before the trials.  They also say that if they’d been given ade-
quate information they would never have consented to what they call Drug Phama’s “medical 
experimentation,” borrowing the terminology of Article 7 of the ICCPR (TS 46).  They ask Afri-
ca Rights, a human rights organization, to bring suit in federal district court in New York on their 
behalf against Drug Pharma, the American and Nigranian doctors, and Nigrania itself, under the 
Alien Tort Statute (CB 940).  Africa Rights’ executive director asks you to write a memo analyz-
ing the major issues that such a lawsuit will raise.  “You can ignore in personam jurisdiction, 
service of process, and forum non conveniens,” she says. “We’ve got someone else working on 
those issues.  But don’t forget about the whole immunity question” (TS 505-508), she adds. 
Write the memo.  

End of Examination 
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Question I 
(60 minutes) 

Answer either Question I(A) or Question I(B) but NOT both. 

Handwriting: Please begin Question I in a bluebook marked “Question I(A)” or 
“Question I(B),” depending on which Question you choose to answer.  Please write 
your AGN on the cover of each bluebook.  Please skip lines and write on one side of 
each page. 
Laptops        : Please type “Question I(A)” or “Question I(B),” depending on which 
Question you choose to answer, at the start of your answer to this Question. 

Question I(A) 
(60 minutes) 

Answer either Question I(A) or Question I(B) but NOT both. 

The following hypothetical events take place in Sanagua, a fictional state in South America.   

Sanagua is a party to the International Covenant on Civil and Political Rights (ICCPR) (DS 
83-96), the Optional Protocol to the ICCPR (DS 96-99), and the American Convention on Hu-
man Rights (DS 170-190).  It also made a declaration pursuant to Article 62 of the American 
Convention (DS 186) accepting the jurisdiction of the Inter-American Court.   

The government of Sanagua is elected, but in the past decade many observers have regarded 
it as increasingly authoritarian.  There has been a long-term guerrilla insurgency in the northeast-
ern region of the country.  The Sanaguan Armed Forces (SAF) have been able to contain the in-
surgency but not end it.  Seven years ago, citing the insurgency, the government proclaimed a 
state of emergency throughout the country and indefinitely suspended all individual rights under 
the Sanaguan Constitution. 

In recent years paramilitary groups have been formed in the northeast.  Typically these are led 
by former members of the military with close ties to current members of the SAF.  They aim to 
put down the insurgency “by whatever means it takes,” in their own words.  In recent years the 
paramilitary groups have begun operating in other parts of the country – a development the gov-
ernment did not encourage or even anticipate, but which it has done little to discourage.   

Alejandro Arias is the leader of the human rights group “SAF Watch,” and an outspoken crit-
ic of the SAF’s human rights record.  In recent years he has received a number of death threats, 
but he has continued to speak out.  In January 2009 while in Sanagua he suddenly disappeared.  
The government denied any knowledge of his whereabouts.  His colleagues at SAF Watch feared 
that he had been kidnapped by paramilitary forces, which view any criticism of the government 
as aiding the guerrillas.  SAF Watch’s lawyer brought habeas actions in court to no avail.  Sana-
gua’s courts rarely if ever challenge the government.   

Though Arias was in fact kidnapped by paramilitary forces, who tortured him, he was able to 
escape and flee across the border into neighboring Peruvia.  There he told the dramatic story of 
his kidnapping, torture, and escape to the newspapers.  He blamed the Sanaguan government for 
what was done to him in Sanagua.  

Question I(A) continues on the next page → 
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A month after he appeared in Peruvia, Arias suddenly disappeared again in late February 
2009.  The same paramilitary forces that initially kidnapped him in Sanagua had done so again, 
this time in Peruvia, with Peruvian intelligence agencies looking the other way.  The paramilitary 
forces held him in Peruvia for a week before bringing him back to Sanagua.  There he was tried 
in a Sanaguan civilian court for violating a criminal statute that made it illegal for any Sanaguan 
citizen to bring the government or armed forces of Sanagua into disrepute.  His criticisms of the 
government and the SAF over the years, and the denunciations of the government he issued while 
in Peruvia, were offered as evidence in support of the charges.  The law does not permit truth as a 
defense.  On December 1, 2009, he was convicted and sentenced to 30 years in prison.   

The next day Arias met with his lawyer to discuss an appeal.  His lawyer told him that she 
was resigning from the case.  “I got another death threat this morning,” she said.  “Anyone who 
agrees to act as your lawyer is asking for trouble.  I’m sorry, but I’ve got a family of my own to 
think about.” 

Suppose you are the U.S.-based legal counsel to SAF Watch.  SAF Watch’s second-in-
command tells you that they would like to file a petition before the U.N. Human Rights Commit-
tee asserting that Sanagua has violated Arias’s rights under the ICCPR.  He asks you to write a 
memo setting out the procedural issues that would need to be considered in order to have the pe-
tition considered by the Committee.  He also asks you to set out and analyze all the claims of vio-
lations of Arias’s rights that may have taken place, with your views on how likely the petition 
would be to succeed.  In addition, he would like to know whether an opinion by the Committee 
finding violations would be legally binding on the government.  Finally, he would like to know 
whether there would be any advantages to bringing the petition before the Inter-American Com-
mission on Human Rights instead of the Human Rights Committee. 

Write the memo. 

 
← Question I(A) begins on the previous page  

Question I(B) is on the next page → 
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Question I(B) 
(60 minutes) 

Answer either Question I(A) or Question I(B) but NOT both. 

The following hypothetical events take place in Tonga, a fictional state in Southeast Asia.   

Whitewater, Inc., is a U.S. corporation whose principal business is providing security.  The 
government of Tonga has contracted with Whitewater to run the prisons in Tonga. The prisons 
that Whitewater runs in Tonga are generally regarded as reasonably well run and, while they are 
certainly not luxurious, the conditions in them compare favorably to those in prisons in other 
nearby countries where the prisons are government-run.  Whitewater also provides security in 
courtrooms in Tonga. 

Five years ago, when the government renewed Whitewater’s contract, it paid Whitewater to 
construct a large new wing in one of the prisons.  The government told Whitewater that it antici-
pated a wave of additional prisoners, though it did not say why.  Newspapers in the neighboring 
country of Ural, where the media felt more free, reported rumors of a major impending crack-
down on dissent in Tonga. The cells built in the new wing of the prison were to be solitary con-
finement units.  The contract provided that each room would be completely white and sound-
proofed, with no windows, and containing no furnishings except for a cot with white sheets, a 
toilet, and a small sink (all white).  The doors to each unit were to have small openings through 
which food (water and a special white loaf designed to meet daily nutritional needs) would be 
given to prisoners.  Prisoners were not to be given reading material or access to radio, TV, com-
puters, or phones.  They would be let out of their cells once a week for an hour for exercise and a 
shower.  Whitewater built the new wing according to these specifications, completing it four 
years ago. 

Shortly after the new wing was built, Tongan President Hamid Khan issued a sweeping de-
cree that outlawed virtually any criticism of the government as a threat to national security.  The 
decree also provided that any individual could be detained indefinitely “if the President deter-
mines, in his sole judgment, that the individual poses a threat to national security.”  Many oppo-
sition figures have been rounded up and sent to prison.  Most of them are held in the ordinary 
sections of the prison, but some are put in solitary confinement, under conditions described 
above.   

John Lee and Ang Shen were both detained on the president’s orders.  Lee is being held in 
the main unit and Shen in solitary confinement in the new wing.  Both have spent four years in 
detention.  Their families have fled to the U.S.  They come to you for advice.  “Is there any way 
to use civil liability in U.S. courts to hold Tonga and Whitewater accountable for what they have 
done to Lee and Shen?” they ask.  “And we’d like to sue Khan, as well.  He’ll be visiting the 
U.S. next month – we could serve him then,” they add.   

What issues, both procedural and substantive, would come up in such lawsuits?  How suc-
cessful do you think they would be? 

 
← Question I(A) is on the previous page  
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Question II 
(60 minutes)  

Answer ANY ONE of Question II(A), II(B), II(C), II(D), or II(E).   

Handwriting: Please begin Question II in a new bluebook marked “Question II(A),” 
“Question II(B),” “Question II(C),” “Question II(D),” or “Question II(E),” depending on 
which Question you choose to answer.  Please write your AGN on the cover of each 
bluebook.  Please skip lines and write on one side of each page. 
Laptops        : Please type “Question II(A),” “Question II(B),” “Question II(C),” “Ques-
tion II(D),” or “Question II(E),” depending on which Question you choose to answer, at 
the start of your answer to this Question. 

Question II(A)  

Should the U.S. ratify the Convention on the Elimination of All Forms of Discrimination Against 
Women (CEDAW) (DS 227-237)?  Why or why not?  Explain, making sure you address arguments 
against your position as well as in favor of it.  Include in your answer at least one specific respect in 
which the obligations imposed by CEDAW would be inconsistent with current U.S. law or practice.  In 
addition, assuming for the sake of argument the U.S. was going to ratify CEDAW, would you suggest 
accompanying it with the same reservations, declarations, and understandings (RDUs) the Senate 
Foreign Relations Committee approved in 2002? (See DS 238-256 for the Committee report; DS 246-
247 for a list of the proposed RDUs.)  

Question II(B)  

Should the U.S. ratify the International Covenant on Economic, Social and Cultural Rights  (ESC 
Covenant) (DS 104-113)?  Why or why not?  Explain, making sure you address arguments against your 
position as well as in favor of it.  Include in your answer at least one specific respect in which the 
obligations imposed by the ESC Covenant would be inconsistent with current U.S. law or practice.  In 
addition, assuming for the sake of argument the U.S. was going to ratify the ESC Covenant, should it 
also ratify the Optional Protocol to the ESC Covenant (DS 114-119)? 

 
Question II(C)  

“J. Shand Watson gets it exactly right in his book, Theory and Reality in the International Protection of 
Human Rights (SR 113-122).  The notion that there is a customary international law norm against 
torture is ludicrous.  None of the so-called evidence commonly offered in support of such a norm 
establishes that states really believe they’re bound as a matter of international law not to engage in 
torture.  And even if there were such a norm, most states would qualify as persistent dissenters to it.  
While Watson’s analysis of customary international law is correct, in the end it doesn’t really matter.  
The prohibition of torture, like all of international human rights law, is a peremptory norm.  Consent is 
irrelevant to peremptory norms.” 

Comment on and evaluate this statement. 

Questions II(D) and II(E) are on the next page → 
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Question II (cont.) 
(60 minutes)  

Answer ANY ONE of Question II(A), II(B), II(C), II(D), or II(E).   

  

Question II(D)  

 “Some distinctions make sense and others don’t.  Distinguishing between torture, on the one hand, and 
cruel, inhuman, or degrading treatment or punishment, on the other, makes sense:  there are clear differ-
ences between the two, and torture deserves special condemnation.  But drawing distinctions between 
genocide and crimes against humanity is wrong-headed.  It would be better to abolish genocide as a legal 
category and subsume it within crimes against humanity.  The definition of genocide in the Genocide 
Convention (DS 395-398) is problematic.  Trying to determine whether something rises to the level of 
genocide or is ‘only’ a crime against humanity is distracting, and effectively discounts the wrongs 
suffering by victims of the latter crime.  In any event, international law clearly establishes the same 
responsibility to protect victims of both kinds of wrong – a responsibility that basically comes down to 
military intervention by other states to stop genocide or crimes against humanity.” 

Comment on and evaluate this statement. 

Question II(E)  

“There is no one international court with the power to issue binding legal judgments on all states, but 
international human rights law does benefit from a variety of institutions for enforcement and implemen-
tation.  Some of them are national; others, international.  Some focus on individual cases; others, on 
systematic violations.  Some are political bodies and other are not.  But while there’s quite an array,  
these institutions still provide for at best partial enforcement and implementation of human rights law.  
It’s probably best this way, for the rights embodied in human rights law are far from universal.  Different 
cultures or societies have different views on issues like the role of women, what constitutes cruel or 
inhuman treatment, or the treatment of hate speech.  If international human rights law had fully effective 
enforcement mechanisms, there would be no room for needed variation.”   

Comment on and evaluate this statement. 
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Question III  
(60 minutes) 

Answer either Question III(A) or Question III(B) but NOT both. 

Handwriting: Please begin Question III in a new bluebook marked “Question 
III(A)(1),” “Question III(A)(2),” or “Question III(B),” depending on which Question you 
choose to answer.  Please write your AGN on the cover of each bluebook.  Please 
skip lines and write on one side of each page. 
Laptops        : Please type “Question III(A)(1),” “Question III(A)(2),” or “Question 
III(B),” depending on which Question you choose to answer, at the start of your an-
swer to this Question. 

Question III(A)  
(60 minutes) 

Consider the following hypothetical facts.  Note that two different subquestions (stated on the next 
page) are based on these facts.  If you choose to answer Question III(A), you should answer either 
subquestion (1) or subquestion (2) – not both of them. 

In 2004 Khay Essem is detained while fighting as an Al Qaeda member in Afghanistan and brought o 
Guantánamo. Jack Bauer, a CIA officer, is under intense pressure from his superiors to get information 
from Essem. Bauer considers waterboarding him. He is given legal advice about waterboarding as follows: 

“This effort plus the cloth produces the perception of ‘suffocation and incipient panic,’ i.e., the 
perception of drowning. The individual does not breathe any water into his lungs. During those 
20 to 40 seconds, water is continuously applied from a height of 12 to 24 inches. ... The sensation 
of drowning is immediately relieved by the removal of the cloth. The procedure may then be re-
peated.” “Although the subject may experience the fear or panic associated with the feeling of 
drowning, the waterboard does not inflict physical pain. ... Although the waterboard constitutes a 
threat of imminent death, prolonged mental harm must nonetheless result to violate the statutory 
prohibition infliction of severe mental pain or suffering. ... Indeed, you have advised us that the 
relief is almost immediate when the cloth is removed from the nose and mouth. In the absence of 
prolonged mental harm, no severe mental pain or suffering would have been inflicted, and the 
use of these procedures would not constitute torture within the meaning of the statute.” Water-
boarding should only be used simultaneously with two other methods: dietary manipulation and 
sleep deprivation.  

After waterboarding Essem nearly a hundred times without success in obtaining as much information 
as his superiors expect, Bauer considers confining Essem (who Bauer knows has a fear of insects) in a 
small box with what he says is a stinging insect, though in fact it has no stinger.  Before doing so he obtains 
the following legal advice: 

“You would like to place the detainee in a cramped confinement box with an insect. You have 
informed us that he appears to have a fear of insects.”  “You plan to inform the detainee that you 
are going to place a stinging insect into the box, but you will actually place a harmless insect in 
the box, such as a caterpillar. If you do so, to ensure that you are outside the predicate act re-
quirement, you must inform him that the insects will not have a sting that would produce death or 
severe pain.” 

Bauer tries this technique several times.  Once he forgets to mention that the sting wouldn’t be fatal.  He 
tries waterboarding Essem one final time before concluding that further interrogation efforts are useless. 

Question III(A) continues on the next page → 
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Based on the preceding hypothetical facts, write an answer either to III(A)(1) OR to III(A)(2).  Do not 
answer both III(A)(1) and III(A)(2). 

III(A)(1) (60 minutes):  Suppose you are an attorney in the Office of the Prosecutor of the Interna-
tional Criminal Court (ICC).  The Prosecutor asks you for a memo on whether Bauer could be successfully 
prosecuted before the ICC.  Assume (contrary to fact) that in 2000 the U.S. had ratified the Rome Statute 
of the ICC (DS 575-633).  As you will recall, the Obama Administration has announced that it will not 
pursue criminal investigations against federal officials who used the various interrogation techniques 
described in SR 1-3 (including waterboarding and confinement in a box with insects), so long as those 
officials followed advice by legal counsel that the particular techniques were legal.   

Write the memo.  Discuss all relevant substantive and jurisdictional issues, including any defenses that 
might be asserted.  In addition, discuss whether there could be any way for the ICC to obtain jurisdiction 
over the CIA official in the absence of U.S. ratification of the Rome Statute.  

  OR   

III(A)(2) (60 minutes):  Suppose you are an attorney in the U.S. Justice Department.  Suppose further 
(and contrary to fact) that the Obama Administration has initiated a wide-ranging criminal investigation 
into federal officials who used the various interrogation techniques described in SR 1-3 (including water-
boarding and confinement in a box with insects).  Your supervisor asks you to write a memo on whether 
Bauer could be successfully prosecuted for violation of the War Crimes Act.  (The current text and related 
statutory provisions can be found at SR 296-305D, and DS 566.) 

Write the memo.  Discuss all relevant substantive and jurisdictional issues, including any defenses that 
might be asserted.  In addition, discuss what you think the law should provide by way of individual 
criminal liability in a case like this.   

Question III(B)  
(60 minutes) 

Answer either Question III(A) or Question III(B) but NOT both. 

Describe and analyze the issues that the European Court of Human Rights dealt with in Litwa v. 
Poland (detention for drunkenness) (SR 77-86) and Lawless v. Ireland (preventive detention of IRA 
member) (SR 316-330) regarding the interpretation of Article 5 of the European Convention on 
Human Rights (DS 120-132), and in Bankoviç and Others v. Belgium (NATO bombing of Kosovo 
TV/radio station) (CB 276-284), regarding the territorial scope of the European Convention.  Did the 
Court take a consistent approach to treaty interpretation in those cases – in particular, to the use of the 
travaux préparatoires or legislative history?  Was its approach in this regard in line with the Vienna 
Convention on the Law of Treaties (DS 50-76)?  What should the role of the travaux préparatoires 
be in interpreting a human rights treaty?  Is reliance on them consistent with the idea of a human 
rights treaty as a “living instrument”?   

 

← Question III(A) begins on the previous page  

End of Examination 
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International Human Rights Law 
Final Examination 

This is a 3 hour open-book exam.  You may have with you and consult any written materials 
you think will be useful.  

Where a Question refers specifically to a case or instrument, I have given you the page number 
where it can be found. “DS” means the Documentary Supplement; “SR” means the Supplemental 
Readings.  That does not mean, however, that the specific cases or treaties mentioned in the Question 
are the only ones that are necessarily relevant. 

The exam is written to allow you to choose among Questions as follows: 
Question Instructions Time 
Question I Answer any two of Questions I(A), I(B), I(C), or I(D), spending 

an hour on each of the two Questions. 
2 hours 

Question II Answer any one of Questions II(A), II(B), II(C), or II(D) ¾ hour 
There is an extra fifteen minutes to give you time to read the Questions, bringing the total to 3 

hours.  There is no separate period for reading the Questions and outlining answers; use the extra 
time as you see fit.   

A premium will be put on well-organized, concisely written answers.  If there are additional fac-
tual or legal matters that you would need to know, state what those are and why.   

I sort the exams by Question and grade one Question at a time.  I may not be able to identify 
an answer as yours if you don’t follow these directions:  

Writing Instructions for … 
Handwriting Laptop 
Write your BGN on this copy of the 
exam and turn it in with your answers 
(see top of this page) 

Write your BGN on this copy of the exam and turn it 
in (see top of this page) 

Write your BGN on the cover of each 
bluebook 

Begin your answer by indicating the Question and 
subpart [e.g., “Question II(A)”]  

Start each question in a new blue-
book.  This applies to the two ques-
tions you answer as part of Question I. 

Page breaks: 
o No need to insert them, with one exception (below), 

because the page breaks between Questions will be au-
tomatically inserted when the Registrar prints your an-
swers. 

o EXCEPTION:  You must insert a page break after the 
first of Question I(A), (B), (C), or (D) that you answer, 
so that the second of those questions you answer will 
print on a separate page when the Registrar prints it. 

Write the Question and subpart [e.g., 
“Question II(A)”] on the cover of each 
bluebook 
Write on every other line – i.e., skip 
lines 
Write on only one side of each page 

 Good luck and have a good summer! 

     You must turn in your bluebooks and your copy of the exam.      
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Question I 
(2 hours total) 

Answer any two of Questions I(A), I(B), I(C), or I(D), spending one hour on each of the 
two Questions. 

 Handwriting: Please begin each of the two Questions within Question I that you 
choose to answer in a new bluebook, and write the Question number (“Question I(A),” 
“Question I(B),” “Question I(C),” or “Question I(D)”) on the cover.  Please also write 
your blind grading number on the cover of each bluebook.  Please skip lines and 
write on one side of each page. 
Laptops        : Please type the Question number at the beginning of the first of these 
Questions you choose to answer (“Question I(A),” “Question I(B),” “Question I(C),” or 
“Question I(D)”).  When you finish the first one, please insert a page break and then 
type the Question number at the beginning of the second Question you choose to 
answer. 

Question I(A) 
(1 hour) 

Cristina Laan, citizen of Finia, was arrested by the government and subjected to confine-
ment in the prison facility’s “snake pit” for several hours – a tiny closet-sized room packed with 
many harmless garden snakes.  She has a phobia about snakes (which the prison officials knew), so 
the confinement caused an acute panic attack in which she was convinced she was about to die or 
go mad, but after her release she largely recovered and doesn’t seem to have suffered any long-term 
effects from the incident.  She is now living in the US, and discovers that Juan Munro, the prison 
official who personally supervised the snake-pit treatment, is also living in the US.  The newspapers 
indicate that Finia’s long-time President Sarnecki (an authoritarian leader who, Laan believes, or-
dered her arrest and subsequent mistreatment and pretty much controls everything in Finia) is plan-
ning to visit the US shortly on vacation.  She consults you about the possibility of a civil lawsuit for 
damages in federal district court against Munro, Sarnecki, and the state of Finia. 

What advice do you give her?  You may want to consult DS 615-627, among other materials. 

Question I(B) 
(1 hour) 

If you choose to answer Question I(B), answer all three of subquestions (1), (2), and (3). 

(1) Under Article 19 of the Convention Against Torture and Other Cruel, Inhuman or De-
grading Treatment or Punishment (CAT) (DS 241), state parties are obligated to submit reports 
regarding compliance with the CAT.  These reports are reviewed by the Committee Against Torture.   

Suppose the Committee is in the process of developing guidelines to states that would lay 
out the matters they should cover when they submit their reports.  Suppose you are a member of 
the Committee, and you’ve been charged with developing the first draft as it pertains to torture.   

What would you recommend the Committee put in the guidelines? 

Subquestions (2) & (3) of Question I(B) are on the next page → 



INTERNATIONAL HUMAN RIGHTS LAW QUESTION I OF II  
SPRING 2007 PAGE 3 OF 6 
 

 

(2) Joseph Valkova was a member of Malopia’s legislature, and a prominent critic of the 
government. Valkova was charged by the government with accepting bribes.  Though he had an 
admittedly checkered past, he claimed the charges were baseless and fled to Ruritania.  Ruritania 
is now considering Malopia’s request to extradite him to Malopia for trial.  There are a number 
of reports that individuals in detention in Malopia are often forced to strip naked during interro-
gations as a way of humiliating them and softening them up.  Suppose Ruritania is a party to the 
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(CAT) (DS 236); Malopia is not.   

Would Ruritania violate the CAT if it extradited Valkova to Malopia? 

(3) There are many reports of the systematic use of torture in the country of Hamiltonia’s 
notorious Abugrade Detention Center.  Hamiltonia, which ratified the Convention Against Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) (DS 236) in 2001, 
has never commented on these reports.  Jerzy Bishop is being detained in Abugrade, without ac-
cess to lawyers or other visitors; his family and friends believe he is being tortured.  His wife 
files a petition for habeas corpus. When the lower court denies it, she takes no appeal, aware that 
no Hamiltonian court has ever granted a habeas corpus petition on behalf of someone detained in 
Abugrade.  Reading about this sequence of events in the newspaper, the head of Hamiltonians for 
Human Rights (HHR), a non-governmental organization, wants to file a petition against Hamil-
tonia under Article 22 of the CAT (DS 243), asserting that Hamiltonia is violating Bishop’s 
rights under the Convention Against Torture.   

What advice would you give to HHR concerning the admissibility of a petition by HHR? 

Question I(C) 
(1 hour) 

“Economic, social and cultural ‘rights’ are not rights at all, since they’re never justiciable.  
Even the language of Article 2 of the International Covenant on Economic, Social and Cultural 
Rights (DS 110) implicitly recognizes that fact, for good reason.  But it’s wrong to worry that 
recognizing economic, social and cultural rights as “rights” will undermine civil and political 
rights.  Because it’s mistaken to think that so-called civil and political rights are somehow differ-
ent ― that they are rights under international law. Straightforward application of the ordinary 
criteria for determining whether a norm is part of binding customary law ― the criteria set out in 
The Paquete Habana (SR 54) ― leads to only one conclusion:  There is no real evidence that 
states feel bound to respect alleged ‘customary norms’ of human rights law.  In any event, it 
would be desirable to drop talk of universal ‘human rights law.’  Inevitably, either the alleged 
norms are so general as to be meaningless, or else, if they are made more specific, they amount to 
the imposition of Western standards on the rest of the world.” 

Comment on this statement, using specific examples as appropriate.  Think carefully 
about all the assumptions and assertions in the statement.  Please note that what matters in grad-
ing is the cogency of your argument, not whether I agree or disagree with your ultimate conclu-
sion.  

 

Question I(D) is on the next page → 
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Question I(D) 
(1 hour) 

Under the law of some states in the US, a person who was under eighteen years old at the 
time of committing a crime may face, as a possible sentence, life imprisonment without the pos-
sibility of parole.   

Article 37(a) of the Convention on the Rights of the Child (CRC) (DS 353) forbids the 
imposition of “life imprisonment without possibility of release” for “offences committed by per-
sons below eighteen years of age.”  The U.S. signed the CRC in 1995, but has not ratified it. 

Article 6(5) of the International Covenant on Civil and Political Rights (ICCPR) (DS 88) 
states in its entirety, “Sentence of death shall not be imposed for crimes committed by persons 
below eighteen years of age and shall not be carried out on pregnant women.”  Article 10(3) of 
the ICCPR (DS 89) requires that juvenile offenders “be accorded treatment appropriate to their 
age and legal status”; Article 14(4) of the ICCPR (DS 91) provides that “In the case of juvenile 
persons, the procedure shall be such as will take account of their age and the desirability of pro-
moting their rehabilitation.”  The United States ratified the ICCPR in 1992.  The U.S. Reserva-
tions, Declarations, and Understandings to the ICCPR are reproduced at DS 107-109. 

There are currently approximately 2,200 individuals in the U.S. who were under eighteen 
when they committed an offense who are now serving terms, imposed by state courts, for life im-
prisonment without possibility of parole.   

Develop and critically evaluate what you think are the strongest arguments from an ad-
vocate’s point of view that the U.S. is in violation of international law in this regard.  In addi-
tion, would the individual juvenile defendants facing a possible sentence of life imprisonment 
without possibility of parole be able to invoke international law in state court as a barrier to im-
posing such a sentence? 
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Question II 
(45 minutes) 

Answer any one of Questions II(A), II(B), II(C), or II(D). 

 Handwriting: Please begin the one Question within Question II that you choose to 
answer in a new bluebook, and write the Question number (“Question II(A),” “Ques-
tion II(B),” “Question II(C),” or “Question II(D)”) on the cover.  Please also write your 
blind grading number on the cover of each bluebook.  Please skip lines and write on 
one side of each page. 
Laptops        : Please type the Question number at the beginning of the one Question 
you choose to answer (“Question II(A),” “Question II(B),” “Question II(C),” or “Ques-
tion II(D)”).   

Question II(A) 
(45 minutes) 

 Estalia is a party to the European Convention on Human Rights (DS 119).  Katja Stando 
lives in eastern Estalia, where she was born and grew up.  She is detained by the government of 
Estalia on April 1, 2007, under a preventive detention program aimed at suppressing the East Es-
talian Liberation Front (EELF).  Formed in 2004, the EELF has been seeking independence for 
the eastern part of the country. It proclaims adherence only to peaceful methods, but the govern-
ment blames it for a spate of bombings since late 2005 that have killed a number of civilians.    
The preventive detention program was first instituted in January 2006.  On January 31, 2006, 
pursuant to Article 15, the government notified the Secretary-General of the Council of Europe 
that it had declared a state of emergency and instituted a preventive detention program “applica-
ble to all eastern Estalians.”  The notice to the Secretary-General was not made public at this 
time, though the government did announce the preventive detention program itself to the public. 

Under the program Stando is denied access to courts and to a lawyer, though detainees are 
permitted to present a petition for release to a commission composed of three government offi-
cials. According to the governing regulations, the petition will be automatically rejected unless it 
asserts either that the petitioner’s detention is the result of mistaken identity (in which case the 
commission will make a final and unappealable determination of the facts) or, alternatively, that 
the petitioner will abide by the law in the future.  Believing her detention illegal, she does nei-
ther.  Instead she files a petition with the European Court of Human Rights (Estalia is a party to 
the European Convention on Human Rights), alleging a violation of the European Convention on 
Human Rights.  In its response to her petition, the government makes reference to its notice of 
January 31, 2006, to the Secretary-General – the first time the notice is made public. 

What would you expect the Court to rule as to the legality of Stando’s detention?  Why?  
You may assume that her detention is inconsistent with Articles 5(1) and 5(3) of the Convention 
(DS 120-121) (requiring that a person arrested be brought before a judge), and that there are no 
barriers to admissibility of the petition (for example, no standing issues).   

 
Questions II(B), II(C) & II(D) are on the next page → 
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Question II(B) 
(45 minutes) 

Servia, a party to the Rome Statute of the International Criminal Court  (DS 541), has three 
main ethnic groups:  the dominant Servians and two minority groups, the Croals and Kurts.  The 
Servians overwhelmingly support the government; the Croals and the Kurts strongly oppose it.  The 
Servian Interior minister publicly announces, and subsequently directs, a campaign to eliminate 
“the traitors in our midst,” which most people take as a coded reference to non-Servs. Massive and 
systematic killings of Croals and Kurts follow.  Feeling pressure from the international community, 
the Servian government brings an end to the massacres.  Very few Croals or Kurts remain in Servia, 
the majority having fled or been killed.  The Servian government brings criminal charges against 
the Interior Minister for “wrongful conduct,” a catch-all crime under Servian law with a maximum 
sentence of five years.  He is convicted and sentenced to a year in jail. After his release he vacations 
in France, also a party to the Rome Statute.  While there the International Criminal Court issues an 
indictment of him for genocide and crimes against humanity, and he is turned over to the Court. 

What issues would the Court need to decide in terms of its jurisdiction over him and of 
his guilt or innocence?   

Question II(C) 
(45 minutes) 

“The history of the U.N. Human Rights Council and its predecessor, the Commission on 
Human Rights, shows that political bodies can never accomplish anything in the field of human 
rights.  The ‘1503 procedure’ is entirely secret, which deprives it of any usefulness.   No wonder the 
U.S. decided to oppose the new Council and not seek a seat on it.  The kinds of expert bodies you 
see with the Human Rights Committee under the International Covenant on Civil and Political 
Rights (ICCPR) (DS 86; Optional Protocol, DS 101) make much more sense.  The state parties 
elect the members as individuals, and they have to know something about human rights.  The only 
problem is that there are too many treaty-based committees that can accept petitions – there’s also a 
Committee Against Torture, a Committee on the Elimination of Discrimination Against Women, a 
Committee on the Elimination of Racial Discrimination.  It would be better to consolidate them into 
one committee, since issues can overlap.  Also, it’s a problem with the Human Rights Committee 
under the ICCPR that it can only hear individual petitions; it never really gets the big picture.” 

Comment on this statement, thinking carefully about all the assumptions and assertions in 
it.  Please note that what matters in grading is the cogency of your argument, not whether I agree 
or disagree with your ultimate conclusion. 

Question II(D) 
(45 minutes) 

David Irving was convicted of Holocaust denial in Austria, a party to the International 
Covenant on Civil and Political Rights (DS 86), the European Convention on Human Rights (DS 
119), and the Convention on the Elimination of All Forms of Racial Discrimination (DS 213).  Is 
the conviction consistent with these treaties?  What should international human rights law pro-
vide in this respect?  Considering this and other areas related to freedom of expression, how 
would you evaluate the European Court of Human Rights’ protection of freedom of expression? 

END OF EXAMINATION 
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