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OCTOBER TERM, 1961.

Opinion of the Court. 370 U. S.

ROBINSON v. CALIFORNIA.

APPEAL FROM THE APPELLATE DEPARTMENT, SUPERIOR
COURT OF CALIFORNIA, LOS ANGELES COUNTY.

No. 554. Argued April 17, 1962.-Decided June 25, 1962.

A California statute makes it a misdemeanor punishable by impris-
onment for any person to "be addicted to the use of narcotics,"
and, in sustaining petitioner's conviction thereunder, the Cali-
fornia courts construed the statute as making the "status" of
narcotic addiction a criminal offense for which the offender may
be prosecuted "at any time before he reforms," even though he has
never used or possessed any narcotics within the State and has not
been guilty of any antisocial behavior there. Held: As so con-
strued and applied, the statute inflicts a cruel and unusual punish-
ment in violation of the Eighth and Fourteenth Amendments. Pp.
660-668.

Reversed.

Samuel Carter McMorris argued the cause and filed

briefs for appellant. -

William E. Doran argued the cause for appellee. With
him on the brief were Roger Arnebergh and Philip E.
Grey.

MR. JUSTICE STEWART delivered the opinion of the
Court.

A California statute makes it a criminal offense for a
person to "be addicted to the use of narcotics." ' This

I The statute is § 11721 of the California Health and Safety Code.

It provides:
"No person shall use, or be under the influence of, or be addicted

to the use of narcotics, excepting when administered by or under the
direction of a person licensed by the State to prescribe and administer
narcotics. It shall be the burden of the defense to show that it comes
within the exception. Any person convicted of violating any provi-
sion of this section is guilty of a misdemeanor and shall be sentenced
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ROBINSON v. CALIFORNIA.

660 Opinion of the Court.

appeal draws into question the constitutionality of that
provision of the state law, as construed by the California
courts in the present case.

The appellant was convicted after a jury trial in the
Municipal Court of Los Angeles. The evidence against
him was given by two Los Angeles police officers. Officer
Brown testified that he had had occasion to examine the
appellant's arms one evening on a street in Los Angeles
some four months before the trial. The officer testified
that at that time he had observed "scar tissue and dis-
coloration on the inside" of the appellant's right arm,
and "what appeared to be numerous needle marks and
a scab which was approximately three inches below the
crook of the elbow" on the appellant's left arm. The
officer also testified that the appellant under questioning
had admitted to the occasional use of narcotics.

Officer Lindquist testified that he had examined the
appellant the following morning in the Central Jail in
Los Angeles. The officer stated that at that time he had
observed discolorations and scabs on the appellant's arms,

to serve a term of not less than 90 days nor more than one year in the
county jail. The court may place a person convicted hereunder on
probation for a period not to exceed five years and shall in all cases in
which probation is granted require as a condition thereof that such
person be confined in the county jail for at least 90 days. In no
event does the court have the power to absolve a person who violates
this section from the obligation of spending at least 90 days in con-
finement in the county jail."

2 At the trial the appellant, claiming that he had been the victim of
an unconstitutional search and seizure, unsuccessfully objected to the
admission of Officer Brown's testimony. That claim is also pressed
here, but since we do not reach it there is no need to detail the cir-
cumstances which led to Officer Brown's examination of the appellant's
person. Suffice it to say, that at the time the police first accosted
the appellant, he was not engaging in illegal or irregular conduct of any
kind, and the police had no reason to believe he had done so in the
past.
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and he identified photographs which had been taken of
the appellant's arms shortly after his arrest the night
before. Based upon more than ten years of experience as
a member of the Narcotic Division of the Los Angeles
Police Department, the witness gave his opinion that
"these marks and the discoloration were the result of the
injection of hypodermic needles into the tissue into the
vein that was not sterile." He stated that the scabs were
several days old at the time of his examination, and that
the appellant was neither under the influence of narcotics
nor suffering withdrawal symptoms at the time he saw
him. This witness also testified that the appellant had
admitted using narcotics in the past.

The appellant testified in his own behalf, denying the
alleged conversations with the police officers and denying
that he had ever used narcotics or been addicted to their
use. He explained the marks on his arms as resulting
from an allergic condition contracted during his mili-
tary service. His testimony was corroborated by two
witnesses.

The trial judge instructed the jury that the statute
made it a misdemeanor for a person "either to use nar-
cotics, or to be addicted to the use of narcotics....' That
portion of the statute referring to the 'use' of narcotics is
based upon the 'act' of using. That portion of the statute
referring to 'addicted to the use' of narcotics is based upon
a condition or status. They are not identical. . . . To
be addicted to the use of narcotics is said to be a status
or condition and not an act. It is a continuing offense
and differs from most other offenses in the fact that [it] is

3 The judge did not instruct the jury as to the meaning of the term
"under the influence of" narcotics, having previously ruled that there
was no evidence of a violation of that provision of the statute. See
note 1, supra.
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chronic rather than acute; that it continues after it is
complete and subjects the offender to arrest at any time
before he reforms. The existence of such a chronic con-
dition may be ascertained from a single examination, if
the characteristic reactions of that condition be found
present."

The judge further instructed the jury that the appel-
lant could be convicted under a general verdict if the jury
agreed either that he was of the "status" or had committed
the "act" denounced by the statute.' "All that the Peo-
ple must show is either that the defendant did use a
narcotic in Los Angeles County, or that while in the
City of Los Angeles he was addicted to the use of
narcotics . . . ...

Under these instructions the jury returned a verdict
finding the appellant "guilty of the offense charged."

S"Where a statute such as that which defines the crime charged
in this case denounces an act and a status or condition, either of which
separately as well as collectively, constitute the criminal offense
charged, an accusatory pleading which accuses the defendant of hav-
ing committed the act and of being of the status or condition so
denounced by the statute, is deemed supported if the proof shows
that the defendant is guilty of any one or more of the offenses thus

specified. However, it is important for you to keep in mind that,
in order to convict a defendant in such a case, it is necessary that
all of you agree as to the same particular act or status or condition
found to have been committed or found to exist. It is not necessary
that the particular act or status or condition so agreed upon be stated
in the verdict."

The instructions continued "and it is then up to the defendant to
prove that the use, or of being addicted to the use of narcotics was
administered by or under the direction of a person licensed by the

State of California to prescribe and administer narcotics or at least to
raise a reasonable doubt concerning the matter." No evidence, of
course, had been offered in support of this affirmative defense, since
the appellant had denied that he had used narcotics or been addicted
to their use.
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An appeal was taken to the Appellate Department of the
Los Angeles County Superior Court, "the highest court
of a State in which a decision could be had" in this case.
28 U. S. C. § 1257. See Smith v. California, 361 U. S. 147,
149; Edwards v. California, 314 U. S. 160,171. Although
expressing some doubt as to the constitutionality of "the
crime of being a narcotic addict," the reviewing court in
an unreported opinion affirmed the judgment of convic-
tion, citing two of its own previous unreported decisions
which had upheld the constitutionality of the statute.6

We noted probable jurisdiction of this appeal, 368 U. S.
918, because it squarely presents the issue whether the
statute as construed by the California courts in this
case is repugnant to the Fourteenth Amendment of the
Constitution.

The broad power of a State to regulate the narcotic
drugs traffic within its borders is not here in issue. More
than forty years ago, in Whipple v. Martinson, 256 U. S.
41, this Court explicitly recognized the validity of that
power: "There can be no question of the authority of the
State in the exercise of its police power to regulate the
administration, sale, prescription and use of dangerous
and habit-forming drugs . . . . The right to exercise this
power is so manifest in the interest of the public health
and welfare, that it is unnecessary to enter upon a discus-
sion of it beyond saying that it is too firmly established
to be successfully called in question." 256 U. S., at 45.

Such regulation, it can be assumed, could take a variety
of valid forms. A State might impose criminal sanctions,
for example, against the unauthorized manufacture, pre-
scription, sale, purchase, or possession of narcotics within
its borders. In the interest of discouraging the viola-

6 The appellant tried unsuccessfully to secure habeas corpus relief

in the District Court of Appeal and the California Supreme Court.
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tion of such laws, or in the interest of the general health
or welfare of its inhabitants, a State might establish
a program of compulsory treatment for those addicted
to narcotics.! Such a program of treatment might require
periods of involuntary confinement. And penal sanctions
might be imposed for failure to comply with established
compulsory treatment procedures. Cf. Jacobson v. Mas-
sachusetts, 197 U. S. 11. Or a State might choose to
attack the evils of narcotics traffic on broader fronts
also-through public health education, for example, or by
efforts to ameliorate the economic and social conditions
under which those evils might be thought to flourish. In
short, the range of valid choice which a State might make
in this area is undoubtedly a wide one, and the wisdom
of any particular choice within the allowable spectrum
is not for us to decide. Upon that premise we turn to
the California law in issue here.

It would be possible to construe the statute under which
the appellant was convicted as one which is operative only
upon proof of the actual use of narcotics within the State's
jurisdiction. But the California courts have not so con-
strued this law. Although there was evidence in the
present case that the appellant had used narcotics in Los
Angeles, the jury were instructed that they could convict
him even if they disbelieved that evidence. The appel-
lant could be convicted, they were told, if they found
simply that the appellant's "status" or "chronic condi-
tion" was that of being "addicted to the use of narcotics."
And it is impossible to know from the jury's verdict that
the defendant was not convicted upon precisely such a
finding.

7 California appears to have established just such a program in
§§ 5350-5361 of its Welfare and Institutions Code. The record con-
tains no explanation of why the civil procedures authorized by this
legislation were not utilized in the present case.

663026 0-62-46
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The instructions of the trial court, implicitly approved
on appeal, amounted to "a ruling on a question of state
law that is as binding on us as though the precise words
had been written" into the statute. Terminiello v. Chi-
cago, 337 U. S. 1, 4. "We can only take the statute as
the state courts read it." Id., at 6. Indeed, in their brief
in this Court counsel for the State have emphasized that
it is "the proof of addiction by circumstantial evidence ...
by the tell-tale track of needle marks and scabs over the
veins of his arms, that remains the gist of the section."

This statute, therefore, is not one which punishes a
person for the use of narcotics, for their purchase, sale or
possession, or for antisocial or disorderly behavior result-
ing from their administration. It is not a law which even
purports to provide or require medical treatment. Rather,
we deal with a statute which makes the "status" of nar-
cotic addiction a criminal offense, for which the offender
may be prosecuted "at any time before he reforms."
California has said that a person can be continuously
guilty of this offense, whether or not he has ever used or
possessed any-narcotics within the State, and whether or
not he has been guilty of any antisocial behavior there.

It is unlikely that any State at this moment in history
would attempt to make it a criminal offense for a person
to be mentally ill, or a leper, or to be afflicted with
a venereal disease. A State might determine that the
general health and welfare require that the victims of
these and other human afflictions be dealt with by com-
pulsory treatment, involving quarantine, confinement, or
sequestration. But, in the light of contemporary human
knowledge, a law which made a criminal offense of such
a disease would doubtless be universally thought to be
an infliction of cruel and unusual punishment in viola-
tion of the Eighth and Fourteenth Amendments. See
Francis v. Resweber, 329 U. S. 459.
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We cannot but consider the statute before us as of the
same category. In this Court counsel for the State recog-
nized that narcotic addiction is an illness." Indeed, it is
apparently an illness which may be contracted innocently
or involuntarily.' We hold that a state law which
imprisons a person thus afflicted as a criminal, even
though he has never touched any narcotic drug within the
State or been guilty of any irregular behavior there,
inflicts a cruel and unusual punishment in violation of the
Fourteenth Amendment. To be sure, imprisonment for
ninety days is not, in the abstract, a punishment which is
either cruel or unusual. But the question cannot be con-
sidered in the abstract. Even one day in prison would
be a cruel and unusual punishment for the "crime" of
having a common cold.

We are not unmindful that the vicious evils of the nar-
cotics traffic have occasioned the grave concern of gov-
ernment. There are, as we have said, countless fronts on

8 In its brief the appellee stated: "Of course it is generally conceded
that a narcotic addict, particularly one addicted to the use of heroin,
is in a state of mental and physical illness. So is an alcoholic."
Thirty-seven years ago this Court recognized that persons addicted
to narcotics "are diseased and proper subjects for [medical] treat-
ment." Linder v. United States, 268 U. S. 5, 18.

9 Not only may addiction innocently result from the use of medically
prescribed narcotics, but a person may even be a narcotics addict from
the moment of his birth. See Schneck, Narcotic Withdrawal Symp-
toms in the Newborn Infant Resulting from Maternal Addiction, 52
Journal of Pediatrics 584 (1958); Roman and Middelkamp, Nar-
cotic Addiction in a Newborn Infant, 53 Journal of Pediatrics 231
(1958); Kunstadter, Klein, Lundeen, Witz, and Morrison, Narcotic
Withdrawal Symptoms in Newborn Infants, 168 Journal of the Amer-
ican Medical Association 1008 (1958); Slobody and Cobrinik, Neo-
natal Narcotic Addiction, 14 Quarterly Review of Pediatrics 169
(1959); Vincow and Hackel, Neonatal Narcotic Addiction, 22 General
Practitioner 90 (1960); Dikshit, Narcotic Withdrawal Syndrome in
Newborns, 28 Indian Journal of Pediatrics 11 (1961).

68



OCTOBER TERM, 1961.

DOUGLAS, J., concurring. 370 U. S.

which those evils may be legitimately attacked. We deal
in this case only with an individual provision of a partic-
ularized local law as it has so far been interpreted by the
California courts.

Reversed.

MR. JUSTICE FRANKFURTER took no part in the con-
sideration or decision of this case.

MR. JUSTICE DOUGLAS, concurring.

While I join the Court's opinion, I wish to make more
explicit the reasons why I think it is "cruel and unusual"
punishment in the sense of the Eighth Amendment to
treat as a criminal a person who is a drug addict.

In Sixteenth Century England one prescription for
insanity was to beat the subject "until he had regained
his reason." Deutsch, The Mentally Ill in America
(1937), p. 13. In America "the violently insane went to
the whipping post and into prison dungeons or, as some-
times happened, were burned at the stake or hanged";
and "the pauper insane often roamed the countryside as
wild men and from time to time were pilloried, whipped,
and jailed." Action for Mental Health (1961), p. 26.

As stated by Dr. Isaac Ray many years ago:

"Nothing can more strongly illustrate the popular
ignorance respecting insanity than the proposition,
equally objectionable in its humanity and its logic,
that the insane should be punished for criminal acts,
in order to deter other insane persons from doing the
same thing." Treatise on the Medical Jurisprudence
of Insanity (5th ed. 1871), p. 56.

Today we have our differences over the legal defini-
tion of insanity. But however insanity is defined, it is
in end effect treated as a disease. While afflicted people

69



ROBINSON v. CALIFORNIA.

660 DOUGLAS, J., concurring.

may be confined either for treatment or for the protection
of society, they are not branded as criminals.

Yet terror and punishment linger on as means of dealing
with some diseases. As recently stated:

".. . the idea of basing treatment for disease on pur-
gatorial acts and ordeals is an ancient one in medicine.
It may trace back to the Old Testament belief that
disease of any kind, whether mental or physical,
represented punishment for sin; and thus relief could
take the form of a final heroic act of atonement.
This superstition appears to have given support to
fallacious medical rationales for such procedures as
purging, bleeding, induced vomiting, and blistering,
as well as an entire chamber of horrors constituting
the early treatment of mental illness. The latter
included a wide assortment of shock techniques, such
as the 'water cures' (dousing, ducking, and near-
drowning), spinning in a chair, centrifugal swinging,
and an early form of electric shock. All, it would
appear, were planned as means of driving from the
body some evil spirit or toxic vapor." Action for
Mental Health (1961), pp. 27-28.

That approach continues as respects drug addicts.
Drug addiction is more prevalent in this country than in
any other nation of the western world.1 S. Rep. No. 1440,
84th Cong., 2d Sess., p. 2. It is sometimes referred to
as "a contagious disease." Id., at p. 3. But those living
in a world of black and white put the addict in the cate-

1 Drug Addiction: Crime or Disease? (1961), p. XIV. ". . . even

if one accepts the lowest estimates of the number of addicts in this
country there would still be more here than in all the countries of
Europe combined. Chicago and New York City, with a combined
population of about 11 million or one-fifth that of Britain, are
ordinarily estimated to have about 30,000 addicts, which is from
thirty to fifty times as many as there are said to be in Britain."
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gory of those who could, if they would, forsake their evil
ways.

The first step toward addiction may be as innocent as
a boy's puff on a cigarette in an alleyway. It may
come from medical prescriptions. Addiction may even be
present at birth. Earl Ubell recently wrote:

"In Bellevue Hospital's nurseries, Dr. Saul Krug-
man, head of pediatrics, has been discovering babies
minutes old who are heroin addicts.

"More than 100 such infants have turned up in the
last two years, and they show all the signs of drug
withdrawal: irritability, jitters, loss of appetite,
vomiting, diarrhea, sometimes convulsions and death.

"'Of course, they get the drug while in the womb
from their mothers who are addicts,' Dr. Krugman
said yesterday when the situation came to light.
'We control the symptoms with Thorazine, a tran-
quilizing drug.

"'You should see some of these children. They
have a high-pitched cry. They appear hungry but
they won't eat when offered food. They move
around so much in the crib that their noses and toes
become red and excoriated.'

"Dr. Lewis Thomas, professor of medicine at New
York University-Bellevue, brought up the problem
of the babies Monday night at a symposium on nar-
cotics addiction sponsored by the New York County
Medical Society. He saw in the way the babies
respond to treatment a clue to the low rate of cure
of addiction.

"'Unlike the adult addict who gets over his symp-
toms of withdrawal in a matter of days, in most cases,'
Dr. Thomas explained later, 'the infant has to be
treated for weeks and months. The baby continues
to show physical signs of the action of the drugs.
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"'Perhaps in adults the drugs continue to have
physical effects for a much longer time after with-
drawal than we have been accustomed to recognize.
That would mean that these people have a physical
need for the drug for a long period, and this may be
the clue to recidivism much more than the social or
psychological pressures we've been talking about.'"
N. Y. Herald Tribune, Apr. 25, 1962, p. 25, cols. 3-4.

The addict is under compulsions not capable of man-
agement without outside help. As stated by the Council
on Mental Health:

"Physical dependence is defined as the develop-
ment of an altered physiological state which is
brought about by the repeated administration of the
drug and which necessitates continued administration
of the drug to prevent the appearance of the charac-
teristic illness which is termed an abstinence syn-
drome. When an addict says that he has a habit, he
means that he is physically dependent on a drug.
When he says that one drug is habit-forming and
another is not, he means that the first drug is one on
which physical dependence can be developed and that
the second is a drug on which physical dependence
cannot be developed. Physical dependence is a real
physiological disturbance. It is associated with the
development of hyperexcitability in reflexes mediated
through multineurone arcs. It can be induced in
animals, it has been shown to occur in the paralyzed
hind limbs of addicted chronic spinal dogs, and also
has been produced in dogs whose cerebral cortex has
been removed." Report on Narcotic Addiction, 165
A. M. A. J. 1707, 1713.

Some say the addict has a disease. See Hesse, Nar-
cotics and Drug Addiction (1946), p. 40 et seq.

72



OCTOBER TERM, 1961.

DOUGLAS, J., concurring. 370 U. S.

Others say addiction is not a disease but "a symptom
of a mental or psychiatric disorder." H. R. Rep. No.
2388, 84th Cong., 2d Sess., p. 8. And see Present Status
of Narcotic Addiction, 138 A. M. A. J. 1019, 1026; Nar-
cotic Addiction, Report to Attorney General Brown by
Citizens Advisory Committee to the Attorney General on
Crime Prevention (1954), p. 12; Finestone, Narcotics and
Criminality, 22 Law & Contemp. Prob. 69, 83-85 (1957).

The extreme symptoms of addiction have been described
as follows:

"To be a confirmed drug addict is to be one of the
walking dead . . . . The teeth have rotted out;
the appetite is lost and the stomach and intestines
don't function properly. The gall bladder becomes
inflamed; eyes and skin turn a billious yellow. In
some cases membranes of the nose turn a flaming
red; the partition separating the nostrils is eaten
away-breathing is difficult. Oxygen in the blood
decreases; bronchitis and tuberculosis develop. Good
traits of character disappear and bad ones emerge.
Sex organs become affected. Veins collapse and livid
purplish scars remain. Boils and abscesses plague
the skin; gnawing pain racks the body. Nerves
snap; vicious twitching develops. Imaginary and
fantastic fears blight the mind and sometimes
complete insanity results. Often times, too, death
comes-much too early in life . . . . Such is the
torment of being a drug addict; such is the plague
of being one of the walking dead." N. Y. L. J., June
8, 1960, p. 4, col. 2.

Some States punish addiction, though most do not.
See S. Doc. No. 120, 84th Cong., 2d Sess., pp. 41, 42. Nor
does the Uniform Narcotic Drug Act, first approved in
1932 and now in effect in most of the States. Great
Britain, beginning in 1920 placed "addiction and the
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treatment of addicts squarely and exclusively into the
hands of the medical profession." Lindesmith, The
British System of Narcotics Control, 22 Law & Contemp.
Prob. 138 (1957). In England the doctor "has almost
complete professional autonomy in reaching decisions
about the treatment of addicts." Schur, British Nar-
cotics Policies, 51 J. Crim. L. & Criminology 619, 621
(1961). Under British law "addicts are patients, not
criminals." Ibid. Addicts have not disappeared in Eng-
land but they have decreased in number (id., at 622)
and there is now little "addict-crime" there. Id., at 623.

The fact that England treats the addict as a sick per-
son, while a few of our States, including California, treat
him as a criminal, does not, of course, establish the uncon-
stitutionality of California's penal law. But we do know
that there is "a hard core" of "chronic and incurable drug
addicts who, in reality, have lost their power of self-
control." S. Rep. No. 2033, 84th Cong., 2d Sess., p. 8.
There has been a controversy over the type of treatment-
whether enforced hospitalization or ambulatory care is
better. H. R. Rep. No. 2388,84th Cong., 2d Sess., pp. 66-
68. But there is little disagreement with the statement
of Charles Winick: "The hold of drugs on persons
addicted to them is so great that it would be almost appro-
priate to reverse the old adage and say that opium deriva-
tives represent the religion of the people who use them."
Narcotics Addiction and its Treatment, 22 Law &
Contemp. Prob. 9 (1957). The abstinence symptoms and
their treatment are well known. Id., at 10-11. Cure is
difficult because of the complex of forces that make for
addiction. Id., at 18-23. "After the withdrawal period,
vocational activities, recreation, and some kind of psycho-
therapy have a major role in the treatment program, which
ideally lasts from four to six months." Id., at 23-24.
Dr. Marie Nyswander tells us that normally a drug addict
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must be hospitalized in order to be cured. The Drug
Addict as a Patient (1956), p. 138.

The impact that an addict has on a community causes
alarm and often leads to punitive measures. Those
measures are justified when they relate to acts of trans-
gression. But I do not see how under our system being
an addict can be punished as a crime. If addicts can be
punished for their addiction, then the insane can also be
punished for their insanity. Each has a disease and each
must be treated as a sick person.' As Charles Winick has
said:

"There can be no single program for the elimina-
tion of an illness as complex as drug addiction, which

2 "The sick addict must be quarantined until cured, and then care-
fully watched until fully rehabilitated to a life of normalcy." Nar-
cotics, N. Y. Leg. Doc. No. 27 (1952), p. 116. And see the report
of Judge Morris Ploscowe printed as Appendix A, Drug Addiction:
Crime or Disease? (1961), pp. 18, 19-20, 21.

"These predilections for stringent law enforcement and severer
penalties as answers to the problems of drug addiction reflect the
philosophy and the teachings of the Bureau of Narcotics. For years
the Bureau has supported the doctrine that if penalties for narcotic
drug violations were severe enough and if they could be enforced
strictly enough, drug addiction and the drug traffic would largely
disappear from the American scene. This approach to problems of
narcotics has resulted in spectacular modifications of our narcotic
drug laws on both the state and federal level. ...

"Stringent law enforcement has its place in any system of con-
trolling narcotic drugs. However, it is by no means the complete
answer to American problems of drug addiction. In the first place
it is doubtful whether drug addicts can be deterred from using drugs
by threats of jail or prison sentences. The belief that fear of punish-
ment is a vital factor in deterring an addict from using drugs rests
upon a superficial view of the drug addiction process and the nature
of drug addiction ....

".... The very severity of law enforcement tends to increase the price
of drugs on the illicit market and the profits to be made therefrom.
The lure of profits and the risks of the traffic simply challenge the

75



ROBINSON v. CALIFORNIA.

660 DOUGLAS, J., concurring.

carries so much emotional freight in the community.
Cooperative interdisciplinary research and action,
more local community participation, training the
various healing professions in the techniques of deal-
ing with addicts, regional treatment facilities, demon-
stration centers, and a thorough and vigorous post-
treatment rehabilitation program would certainly
appear to be among the minimum requirements for
any attempt to come to terms with this problem.
The addict should be viewed as a sick person, with
a chronic disease which requires almost emergency
action." 22 Law & Contemp. Prob. 9, 33 (1957).

The Council on Mental Health reports that criminal
sentences for addicts interferes "with the possible treat-
ment and rehabilitation of addicts and therefore should
be abolished." 165 A. M. A. J. 1968, 1972.

The command of the Eighth Amendment, banning
"cruel and unusual punishments," stems from the Bill of
Rights of 1688. See Francis v. Resweber, 329 U. S. 459,
463. And it is applicable to the States by reason of the
Due Process Clause of the Fourteenth Amendment. Ibid.

The historic punishments that were cruel and unusual
included "burning at the stake, crucifixion, breaking on
the wheel" (In re Kemmler, 136 U. S. 436, 446), quarter-
ing, the rack and thumbscrew (see Chambers v. Florida,
309 U. S. 227, 237), and in some circumstances even soli-
tary confinement (see Medley, 134 U. S. 160, 167-168).

ingenuity of the underworld peddlers to find new channels of distribu-
tion and new customers, so that profits can be maintained despite the
risks involved. So long as a non-addict peddler is willing to take
the risk of serving as a wholesaler of drugs, he can always find addict
pushers or peddlers to handle the retail aspects of the business in
return for a supply of the drugs for themselves. Thus, it is the belief
of the author of this report that no matter how severe law enforce-
ment may be, the drug traffic cannot be eliminated under present
prohibitory repressive statutes."
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The question presented in the earlier cases concerned
the degree of severity with which a particular offense
was punished or the element of cruelty present.' A pun-
ishment out of all proportion to the offense may bring
it within the ban against "cruel and unusual punish-
ments." See O'Neil v. Vermont, 144 U. S. 323, 331. So
may the cruelty of the method of punishment, as, for
example, disemboweling a person alive. See Wilker-
son v. Utah, 99 U. S. 130, 135. But the principle that
would deny power to exact capital punishment for a petty
crime would also deny power to punish a person by fine or
imprisonment for being sick.

The Eighth Amendment expresses the revulsion of
civilized man against barbarous acts-the "cry of horror"
against man's inhumanity to his fellow man. See O'Neil
v. Vermont, supra, at 340 (dissenting opinion); Francis
v. Resweber, supra, at 473 (dissenting opinion).

By the time of Coke, enlightenment was coming as
respects the insane. Coke said that the execution of a
madman "should be a miserable spectacle, both against
law, and of extreame inhumanity and cruelty, and can be
no example to others." 6 Coke's Third Inst. (4th ed.
1797), p. 6. Blackstone endorsed this view of Coke.
4 Commentaries (Lewis ed. 1897), p. 25.

We should show the same discernment respecting drug
addiction. The addict is a sick person. He may, of
course, be confined for treatment or for the protection of
society.4 Cruel and unusual punishment results not from
confinement, but from convicting the addict of a crime.
The purpose of § 11721 is not to cure, but to penalize.

3 See 3 Catholic U. L. Rev. 117 (1953); 31 Marq. L. Rev. 108 (1947);
22 St. John's L. Rev. 270 (1948); 2 Stan. L. Rev. 174 (1949); 33
Va. L. Rev. 348 (1947); 21 Tul. L. Rev. 480 (1947); 1960 Wash.
U. L. Q., p. 160.

4 As to the insane, see Lynch v. Overholser, 369 U. S. 705; note, 1
L. R. A. (N. S.), p. 540 et seq.
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Were the purpose to cure, there would be no need for a
mandatory jail term of not less than 90 days. Contrary
to my Brother CLARK, I think the means must stand
constitutional scrutiny, as well as the end to be achieved.
A prosecution for addiction, with its resulting stigma and
irreparable damage to the good name of the accused, can-
not be justified as a means of protecting society, where a
civil commitment would do as well. Indeed, in § 5350
of the Welfare and Institutions Code, California has
expressly provided for civil proceedings for the commit-
ment of habitual addicts. Section 11721 is, in reality, a
direct attempt to punish those the State cannot commit
civilly.' This prosecution has no relationship to the curing

5The difference between § 5350 and § 11721 is that the former aims
at treatment of the addiction, whereas § 11721 does not. The latter
cannot be construed to provide treatment, unless jail sentences, with-
out more, are suddenly to become medicinal. A comparison of the
lengths of confinement under the two sections is irrelevant, for it is
the purpose of the confinement that must be measured against the
constitutional prohibition of cruel and unusual punishments.

Health and Safety Code § 11391, to be sure, indicates that perhaps
some form of treatment may be given an addict convicted under
§ 11721. Section 11391, so far as here relevant, provides:

"No person shall treat an addict for addiction except in one of the
following:

"(a) An institution approved by the Board of Medical Examiners,
and where the patient is at all times kept under restraint and control.

"(b) A city or county jail.
"(c) A state prison.
"(d) A state narcotic hospital.
"(e) A state hospital.
"(f) A county hospital.
"This section does not apply during emergency treatment or where

the patient's addiction is complicated by the presence of incurable
disease, serious accident, or injury, or the infirmities of old age."
(Emphasis supplied.)
Section 11391 does not state that any treatment is required for either
part or the whole of the mandatory 90-day prison term imposed by
§ 11721. Should the necessity for treatment end before the 90-day
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of an illness. Indeed, it cannot, for the prosecution is
aimed at penalizing an illness, rather than at providing
medical care for it. We would forget the teachings of the
Eighth Amendment if we allowed sickness to be made a
crime and permitted sick people to be punished for being
sick. This age of enlightenment cannot tolerate such
barbarous action.

MR. JUSTICE HARLAN, concurring.
I am not prepared to hold that on the present state of

medical knowledge it is completely irrational and hence
unconstitutional for a State to conclude that narcotics
addiction is something other than an illness nor that it
amounts to cruel and unusual punishment for the State
to subject narcotics addicts to its criminal law. Insofar
as addiction may be identified with the use or possession
of narcotics within the State (or, I would suppose, with-
out the State), in violation of local statutes prohibiting
such acts, it may surely be reached by the State's criminal
law. But in this case the trial court's instructions per-
mitted the jury to find the appellant guilty on no more
proof than that he was present in California while he
was addicted to narcotics.* Since addiction alone cannot

term is concluded, or should no treatment be given, the addict clearly
would be undergoing punishment for an illness. Therefore, reference
to § 11391 will not solve or alleviate the problem of cruel and unusual
punishment presented by this case.

*The jury was instructed that "it is not incumbent upon the People
to prove the unlawfulness of defendant's use of narcotics. All that
the People must show is either that the defendant did use a narcotic
in Los Angeles County, or that while in the City of Los Angeles he
was addicted to the use of narcotics." (Emphasis added.) Although
the jury was told that it should acquit if the appellant proved that
his "being addicted to the use of narcotics was administered [sic] by
or under the direction of a person licensed by the State of California
to prescribe and administer narcotics," this part of the instruction did
not cover other possible lawful uses which could have produced the
appellant's addiction.
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reasonably be thought to amount to more than a com-
pelling propensity to use narcotics, the effect of this
instruction was to authorize criminal punishment for a
bare desire to commit a criminal act.

If the California statute reaches this type of conduct,
and for present purposes we must accept the trial court's
construction as binding, Terminiello v. Chicago, 337 U. S.
1, 4, it is an arbitrary imposition which exceeds the power
that a State may exercise in enacting its criminal law.
Accordingly, I agree that the application of the California
statute was unconstitutional in this case and join the
judgment of reversal.

MR. JUSTICE CLARK, dissenting.

The Court finds § 11721 of California's Health and
Safety Code, making it an offense to "be addicted to the
use of narcotics," violative of due process as "a cruel and
unusual punishment." I cannot agree.

The statute must first be placed in perspective. Cali-
fornia has a comprehensive and enlightened program for
the control of narcotism based on the overriding policy of
prevention and cure. It is the product of an extensive
investigation made in the mid-Fifties by a committee of
distinguished scientists, doctors, law enforcement officers
and laymen appointed by the then Attorney General, now
Governor, of California. The committee filed a detailed
study entitled "Report on Narcotic Addiction" which was
given considerable attention. No recommendation was
made therein for the repeal of § 11721, and the State
Legislature in its discretion continued the policy of that
section.

Apart from prohibiting specific acts such as the pur-
chase, possession and sale of narcotics, California has
taken certain legislative steps in regard to the status of
being a narcotic addict-a condition commonly recog-
nized as a threat to the State and to the individual. The
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Code deals with this problem in realistic stages. At its
incipiency narcotic addiction is handled under § 11721 of
the Health and Safety Code which is at issue here. It
provides that a person found to be addicted to the use of
narcotics shall serve a term in the county jail of not less
than 90 days nor more than one year, with the minimum
90-day confinement applying in all cases without excep-
tion. Provision is made for parole with periodic tests to
detect readdiction.

The trial court defined "addicted to narcotics" as used
in § 11721 in the following charge to the jury:

"The word 'addicted' means, strongly disposed to
some taste or practice or habituated, especially to
drugs. In order to inquire as to whether a person is
addicted to the use of narcotics is in effect an inquiry
as to his habit in that regard. Does he use them
habitually. To use them often or daily is, according
to the ordinary acceptance .of those words, to use
them habitually."

There was no suggestion that the term "narcotic addict"
as here used included a person who acted without volition
or who had lost the power of self-control. Although the
section is penal in appearance-perhaps a carry-over from
a less sophisticated approach-its present provisions are
quite similar to those for civil commitment and treatment
of addicts who have lost the power of self-control, and its
present purpose is reflected in a statement which closely
follows § 11721: "The rehabilitation of narcotic addicts
and the prevention of continued addiction to narcotics is
a matter of statewide concern." California Health and
Safety Code § 11728.

Where narcotic addiction has progressed beyond the
incipient, volitional stage, California provides for com-
mitment of three months to two years in a state hospital.
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California Welfare and Institutions Code § 5355. For the
purposes of this provision, a narcotic addict is defined as

"any person who habitually takes or otherwise uses

to the extent of having lost the power of self-control
any opium, morphine, cocaine, or other narcotic drug
as defined in Article 1 of Chapter 1 of Division 10
of the Health and Safety Code." California Welfare
and Institutions Code § 5350. (Emphasis supplied.)

This proceeding is clearly civil in nature with a purpose
of rehabilitation and cure. Significantly, if it is found
that a person committed under § 5355 will not receive
substantial benefit from further hospital treatment and
is not dangerous to society, he may be discharged-but
only after a minimum confinement of three months.
§ 5355.1.

Thus, the "criminal" provision applies to the incipient
narcotic addict who retains self-control, requiring con-
finement of three months to one year and parole with fre-
quent tests to detect renewed use of drugs. Its overriding
purpose is to cure the less seriously addicted person by
preventing further use. On the other hand, the "civil"
commitment provision deals with addicts who have lost
the power of self-control, requiring hospitalization up
to two years. Each deals with a different type of addict
but with a common purpose. This is most apparent when
the sections overlap: if after civil commitment of an
addict it is found that hospital treatment will not be help-
ful, the addict is confined for a minimum period of three
months in the game manner as is the volitional addict
under the "criminal" provision.

In the instant case the proceedings against the peti-
tioner were brought under the volitional-addict section.
There was testimony that he had been using drugs only
four months with three to four relatively mild doses a

663026 0-62-47
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week. At arrest and trial he appeared normal. His tes-
timony was clear and concise, being simply that he had
never used drugs. The scabs and pocks on his arms and
body were caused, he said, by "overseas shots" admin-
istered during army service preparatory to foreign assign-
ment. He was very articulate in his testimony but the
jury did not believe him, apparently because he had told
the clinical expert while being examined after arrest that
he had been using drugs, as I have stated above. The
officer who arrested him also testified to like statements
and to scabs-some 10 or 15 days old-showing narcotic
injections. There was no evidence in the record of with-
drawal symptoms. Obviously he could not have been
committed under § 5355 as one who had completely "lost
the power of self-control." The jury was instructed that
narcotic "addiction" as used in § 11721 meant strongly
disposed to a taste or practice or habit of its use, indicated
by the use of narcotics often or daily. A general verdict
was returned against petitioner, and he was ordered con-
fined for 90 days to be followed by a two-year parole dur-
ing which he was required to take periodic Nalline tests.

The majority strikes down the conviction primarily on
the grounds that petitioner was denied due process by the
imposition of criminal penalties for nothing more than
being in a status. This viewpoint is premised upon the
theme that § 11721 is a "criminal" provision authoriz-
ing a punishment, for the majority admits that "a State
might establish a program of compulsory treatment for
those addicted to narcotics" which "might require periods
of involuntary confinement." I submit that California
has done exactly that. The majority's error is in instruct-
ing the California Legislature that hospitalization is the
only treatment for narcotics addiction-that anything less
is a punishment denying due process. California has
found otherwise after a study which I suggest was
more extensive than that conducted by the Court.
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Even in California's program for hospital commitment
of nonvolitional narcotic addicts-which the majority
approves-it is recognized that some addicts will not
respond to or do not need hospital treatment. As to these
persons its provisions are identical to those of § 11721-
confinement for a period of not less than 90 days. Sec-
tion 11721 provides this confinement as treatment for the
volitional addicts to whom its provisions apply, in addi-
tion to parole with frequent tests to detect and prevent
further use of drugs. The fact that § 11721 might be
labeled "criminal" seems irrelevant,* not only to the
majority's own "treatment" test but to the "concept of
ordered liberty" to which the States must attain under
the Fourteenth Amendment. The test is the overall pur-
pose and effect of a State's act, and I submit that Cali-
fornia's program relative to narcotic addicts-including
both the "criminal" and "civil" provisions-is inherently
one of treatment and lies well within the power of a State.

However, the case in support of the judgment below
need not rest solely on this reading of California law.
For even if the overall statutory scheme is ignored and
a purpose and effect of punishment is attached to § 11721,
that provision still does not violate the Fourteenth
Amendment. The majority acknowledges, as it must,
that a State can punish persons who purchase, possess
or use narcotics. Although none of these acts are harmful
to society in themselves, the State constitutionally may
attempt to deter and prevent them through punishment
because of the grave threat of future harmful conduct
which they pose. Narcotics addiction-including the
incipient, volitional, addiction to which this provision
speaks-is no different. California courts have taken judi-
cial notice that "the inordinate use of a narcotic drug tends

*Any reliance upon the "stigma" of a misdemeanor conviction in

this context is misplaced, as it would hardly be different from the
stigma of a civil commitment for narcotics addiction.
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to create an irresistible craving and forms a habit for its
continued use until one becomes an addict, and he respects
no convention or obligation and will lie, steal, or use any
other base means to gratify his passion for the drug, being
lost to all considerations of duty or social position."
People v. Jaurequi, 142 Cal. App. 2d 555, 561, 298 P. 2d
896, 900 (1956). Can this Court deny the legislative and
judicial judgment of California that incipient, volitional
narcotic addiction poses a threat of serious crime similar
to the threat inherent in the purchase or possession of
narcotics? And if such a threat is inherent in addiction,
can this Court say that California is powerless to deter it
by punishment?

It is no answer to suggest that we are dealing with an
involuntary status and thus penal sanctions will be inef-
fective and unfair. The section at issue applies only to
persons who use narcotics often or even daily but not to
the point of losing self-control. When dealing with invol-
untary addicts California moves only through § 5355 of
its Welfare Institutions Code which clearly is not penal.
Even if it could be argued that § 11721 may not be limited
to volitional addicts, the petitioner in the instant case
undeniably retained the power of self-control and thus
to him the statute would be constitutional. Moreover,
"status" offenses have long been known and recognized
in the criminal law. 4 Blackstone, Commentaries (Jones
ed. 1916), 170. A ready example is drunkenness, which
plainly is as involuntary after addiction to alcohol as is
the taking of drugs.

Nor is the conjecture relevant that petitioner may have
acquired his habit under lawful circumstances. There
was no suggestion by him to this effect at trial, and surely
the State need not rebut all possible lawful sources of
addiction as part of its prima facie case.

The argument that the statute constitutes a cruel and
unusual punishment is governed by the discussion above.
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Properly construed, the statute provides a treatment

rather than a punishment. But even if interpreted as

penal, the sanction of incarceration for 3 to 12 months
is not unreasonable when applied to a person who has vol-
untarily placed himself in a condition posing a serious
threat to the State. Under either theory, its provisions

for 3 to 12 months' confinement can hardly be deemed

unreasonable when compared to the provisions for 3
to 24 months' confinement under ! 5355 which the

majority approves.

I would affirm the judgment.

MR. JUSTICE WHITE, dissenting.

If appellant's conviction rested upon sheer status, con-

dition or illness or if he was convicted for being an addict
who had lost his power of self-control, I would have other

thoughts about this case. But this record presents

neither situation. And I believe the Court has departed

from its wise rule of not deciding constitutional questions

except where necessary and from its equally sound prac-

tice of construing state statutes, where possible, in a

manner saving their constitutionality.'

I It has repeatedly been held in this Court that its practice will
not be "to decide any constitutional question in advance of the nece.-
sit), for its decision . . .or . . .except with reference to the par-
ticular facts to which it is to be applied," Alabama State Federation
v. McAdory. 325 U. S. 450, 461, and that state statutes will always
be construed, if possible, to save their constitutionality de;pite the
plausibility of different but unconstitutional interpretation of the
language. Thus, the Court recently reaffirmed the principle in Oil
Workers Unions v. Missouri, 361 U. S. 363, 370: "When that claim
is litigated it will be subject to review, but it is not for us now to
anticipate its outcome. "Constitutional questions are not to be
dealt with abstractly". ... They will not be anticipated but will
be dealt with only as they are appropriately raised upon a record
before us. . . . Nor will we assume in advance that a State will so
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I am not at all ready to place the use of narcotics
beyond the reach of the States' criminal laws. I do not
consider appellant's conviction to be a punishment for
having an illness or for simply being in some status or
condition, but rather a conviction for the regular, repeated
or habitual use of narcotics immediately prior to his arrest
and in violation of the California law. As defined by
the trial court,2 addiction is the regular use of narcotics
and can be proved only by evidence of such use. To find
addiction in this case the jury had to believe that appel-
lant had frequently used narcotics in the recent past.'
California is entitled to have its statute and the record so
read, particularly where the State's only purpose in allow-
ing prosecutions for addiction was to supersede its own
venue requirements applicable to prosecutions for the
use of narcotics and in effect to allow convictions for use

construe its law as to bring it into conflict with the federal Consti-
tution or an act of Congress.' Allen-Bradley Local v. Wisconsin
Board, 315 U. S. 740, at 746."

2 The court instructed the jury that, "The word 'addicted' means,

strongly disposed to some taste or practice or habituated, especially
to drugs. In order to inquire as to whether a person is addicted to
the use of narcotics is in effect an inquiry as to his habit in that
regard. . . . To use them often or daily is, according to the ordinary
acceptance of those words, to use them habitually."

This is not a case where a defendant is convicted "even though
he has never touched any narcotic drug within the State or been
guilty of any irregular behavior there." The evidence was that
appellant lived and worked in Los Angeles. He admitted before trial
that he had used narcotics for three or four months, three or four
times a week, usually at his place with his friends. He stated to the
police that he had last used narcotics at 54th and Central in the City
of Los Angeles on January 27, 8 days before his arrest. According to
the State's expert, no needle mark or scab found on appellant's arms
was newer than 3 days old and the most recent mark might have
been as old as 10 days, which was consistent with appellant's own
pretrial admissions. The State's evidence was that appellant had
used narcotics at least 7 times in the 15 days immediately preceding
his arrest.
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where there is no precise evidence of the county where the
use took place.

Nor do I find any indications in this record that Cali-
fornia would apply § 11721 to the case of the helpless
addict. I agree with my Brother CLARK that there was
no evidence at all that appellant had lost the power to
control his acts. There was no evidence of any use within
3 days prior to appellant's arrest. The most recent marks
might have been 3 days old or they might have been 10

4 The typical case under the narcotics statute, as the State made
clear in its brief and argument, is the one where the defendant makes
no admissions, as he did in this case, and the only evidence of use or
addiction is presented by an expert who, on the basis of needle marks
and scabs or other physical evidence revealed by the body of the
defendant, testifies that the defendant has regularly taken narcotics
in the recent past. See, e. g., People v. Williams, 164 Cal. App. 2d
858, 331 P. 2d 251; People v. Garcia, 122 Cal. App. 2d 962, 266 P.
2d 233; People v. Ackles, 147 Cal. App. 2d 40, 304 P. 2d 1032.
Under the local venue requirements, a conviction for simple use of
narcotics may be had only in the county where the use took place,
People v. Garcia, supra, and in the usual case evidence of the precise
location of the use is lacking. Where the charge is addiction, venue
under § 11721 of the Health and Safety Code may be laid in any
county where the defendant is found. People v. Ackles. supra. 147
Cal. App. 2d, at 42-43, 304 P. 2d, at 1033, distinguishing People
v. Thompson, 144 Cal. App. 2d 854, 301 P. 2d 313. Under Cali-
fornia law a defendant has no constitutional right to be tried in
any particular county, but under statutory law, with certain excep-
tions, "an accused person is answerable only in the jurisdiction where
the crime, or some part or effect thereof, was committed or occurred."
People v. Megladdery, 40 Cal. App. 2d 748, 762, 106 P. 2d 84, 92.
A charge of narcotics addiction is one of the exceptions and there
are others. See, e. g., §§ 781, 784, 785, 786, 788, Cal. Penal Code.
Venue is to be determined from the evidence and is for the jury,
but it need not be proved beyond a reasonable doubt. People v.
Megladdery, supra, 40 Cal. App. 2d, at 764, 106 P. 2d, at 93. See
People v. Bastio, 55 Cal. App. 2d 615, 131 P. 2d 614; People v.
Garcia, supra. In reviewing convictions in narcotics cases, appellate
courts view the evidence of venue "in the light most favorable to the
judgment." People v. Garcia, supra.
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days old. The appellant admitted before trial that he
had last used narcotics 8 days before his arrest. At the
trial he denied having taken narcotics at all. The uncon-
troverted evidence was that appellant was not under the
influence of narcotics at the time of his arrest nor did he
have withdrawal symptoms. He was an incipient addict,
a redeemable user, and the State chose to send him to jail
for 90 days rather than to attempt to confine him by civil
proceedings under another statute which requires a find-
ing that the addict has lost the power of self-control. In
my opinion, on this record, it was within the power of
the State of California to confine him by criminal proceed-
ings for the use of narcotics or for regular use amounting
to habitual use.'

The Court clearly does not rest its decision upon the
narrow ground that the jury was not expressly instructed
not to convict if it believed appellant's use of narcotics
was beyond his control. The Court recognizes no degrees
of addiction. The Fourteenth Amendment is today held
to bar any prosecution for addiction regardless of the
degree or frequency of use, and the Court's opinion
bristles with indications of further consequences. If it is
"cruel and unusual punishment" to convict appellant for
addiction, it is difficult to understand why it would be
any less offensive to the Fourteenth Amendment to con-
vict him for use on the same evidence of use which proved
he was an addict. It is significant that in purporting to
reaffirm the power of the States to deal with the narcotics
traffic, the Court does not include among the obvious
powers of the State the power to punish for the use
of narcotics. I cannot think that the omission was
inadvertent.

5 Health and Safety Code § 11391 expressly permits and contem-
plates the medical treatment of narcotics addicts confined to jail.
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The Court has not merely tidied up California's law by
removing some irritating vestige of an outmoded approach
to the control of narcotics. At the very least, it has effec-
tively removed California's power to deal effectively with
the recurring case under the statute where there is ample
evidence of use but no evidence of the precise location of
use. Beyond this it has cast serious doubt upon the
power of any State to forbid the use of narcotics under
threat of criminal punishment. I cannot believe that the
Court would forbid the application of the criminal laws
to the use of narcotics under any circumstances. But the
States, as well as the Federal Government, are now on
notice. They will have to await a final answer in another
case.

Finally, I deem this application of "cruel and unusual
punishment" so novel that I suspect the Court was hard
put to find a way to ascribe to the Framers of the Consti-
tution the result reached today rather than to its own
notions of ordered liberty. If this case involved economic
regulation, the present Court's allergy to substantive due
process would surely save the statute and prevent the
Court from imposing its own philosophical predilections
upon state legislatures or Congress. I fail to see why the
Court deems it more appropriate to write into the Consti-
tution its own abstract notions of how best to handle the
narcotics problem, for it obviously cannot match either
the States or Congress in expert understanding.

I respectfully dissent.
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POWELL v. TEXAS.

APPEAL FROM THE COUNTY COURT AT LAW NO. 1 OF TRAVIS
COUNTY, TEXAS.

No. 405. Argued March 7, 1968.-Decided June 17, 1968.

Appellant was arrested and charged with being found in a state of
intoxication in a public place, in violation of Art. 477 of the
Texas Penal Code. He was tried in the Corporation Court of
Austin, and found guilty. He appealed to the County Court of
Travis County, and after a trial de novo, he was again found
guilty. That court made -the following "findings of fact":
(1) chronic alcoholism is a disease which destroys the afflicted
person's will power to resist the constant, excessive use of alcohol,
(2) a chronic alcoholic does not appear in public by his own
volition but under a compulsion symptomatic of the disease of
chronic alcoholism, and (3) appellant is a chronic alcoholic who
is afflicted by the disease of chronic alcoholism; but ruled as a
matter of law that chronic alcoholism was not a defense to the
charge. The principal testimony was that of a psychiatrist, who
testified that appellant, a man with a long history of arrests for
drunkenness, was a "chronic alcoholic" and was subject to a "com-
pulsion" which was "not completely overpowering," but which
was "an exceedingly strong influence." Held: The judgment is
affirmed. Pp. 517-554.

Ma. JUSTICE MARSHALL, joined by TIHE CHIEF JUSTICE, MR.
JUSTICE BLACK, and MR. JUSTICE HARLAN, concluded that:

1. The lower court's "findings of fact" were not such in any
recognizable, traditional sense, but were merely premises of a
syllogism designed to bring this case within the scope of Robinson
v. California, 370 U. S. 660 (1962). P. 521.

2. The record here is utterly inadequate to permit the informed
adjudication needed to support an important and wide-ranging
new constitutional principle. Pp. 521-522.

3. There is no agreement among medical experts as to what it
means to say that "alcoholism" is a "disease," or upon the "mani-
festations of alcoholism," or on the nature of a "compulsion."
Pp. 522-526.

4. Faced with the reality that there is no known generally'
effective method of treatment or adequate facilities or manpower
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for a full-scale attack on the enormous problem of alcoholics, it
cannot be asserted that the use of the criminal process to deal
with the public aspects of problem drinking can never be defended
as rational. Pp. 526-530.

5. Appellant's conviction on the record in this case does not
violate the Cruel and Unusual Punishment Clause of the Eighth
Amendment. Pp. 531-537.

(a) Appellant was convicted, not for being a chronic alco-
holic, but for being in public while drunk on a particular occasion,
and thus, as distinguished from Robinson v. California, supra,
was not being punished for a mere status. P. 532.

(b) It cannot be concluded, on this record and the current
state of medical knowledge, that appellant suffers from such an
irresistible compulsion to drink and to get drunk in public that
he cannot control his performance of these acts and thus cannot
be deterred from public intoxication. In any event, this Court
has never articulated a general constitutional doctrine of mens rea,
as the development of the doctrine and its adjustment to changing
conditions has been thought to be the province of the States.
Pp. 535-536.

MR. JUSTICE BLACK, joined by Ma. JUSTICE HARLAN, concluded:

1. Public drunkenness, which has been a crime throughout our
history, is an offense in every State, and this Court certainly
cannot strike down a State's criminal law because of the heavy
burden of enforcing it. P. 538.

2. Criminal punishment provides some form of treatment, pro-
tects alcoholics from causing harm or being harmed by removing
them from the streets, and serves some deterrent functions; and
States should not be barred from using the criminal process in
attempting to cope with the problem. Pp. 538-540.

3. Medical decisions based on clinical problems of diagnosis
and treatment bear no necessary correspondence to the legal
decision whether the overall objectives of criminal law can be
furthered by imposing punishment; and States should not be
constitutionally required to inquire as to what part of a defendant's
personality is responsible for his actions and to excuse anyone
whose action was the result of a. "compulsion." Pp. 540-541.

4. Crimes which require the State to prove that the defendant
actually committed some proscribed act do not come within the
scope of Robinson v. California, supra, which is properly limited
to pure status crimes. Pp. 541-544.
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5. Appellant's argument that it is cruel and unusual to punish
a person who is not morally blameworthy goes beyond the Eighth
Amendment's limits on the use of criminal sanctions and would
create confusion and uncertainty in areas of criminal law where
our understanding is not complete. Pp. 544-546.

6. Appellant's proposed constitutional rule is not only revolu-
tionary but it departs from the premise that experience in making
local laws by local people is the safest guide for our Nation to
follow. Pp. 547-548..

MR. JUSTICE WHITE concluded:

While Robinson v. California, supra, would support the view
that a chronic alcoholic with an irresistible urge to consume alcohol
should not be punishable for drinking or being drunk, appellant's
conviction was for the different crime of being drunk in a public
place; and though appellant showed that he was to some degree
compelled to drink and that he was drunk at the time of his
arrest, he made no showing that he was unable to stay off the
streets at that time. Pp. 548-554.

Don L. Davis argued the cause for appellant, pro hac
vice. With him on the briefs was Tom H. Davis.

David Robinson, Jr., argued the cause for appellee.
With him on the briefs were Crawford C. Martin,
Attorney General of Texas, George M. Cowden, First
Assistant Attorney Geheral, R. L. Lattimore and Lonny
F. Zwiener, Assistant Attorneys General, and A. J.
Carubbi, Jr.

Peter Barton Hutt argued the cause for the American
Civil Liberties Union et al., as amici curiae, urging re-
versal. With him on the brief was Richard A. Merrill.

Briefs of amici curiaZ, urging reversal, were filed by
Paul O'Dwyer for the National Council on Alcoholism,
and by the Philadelphia, Diagnostic and Relocation
Services Corp.

MR. JUSTICE MARSHALL announced the judgment of
the Court and delivered an opinion in which THE CHIEF
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JUSTICE, MR. JUSTICE BLACK, and MR. JUSTICE HARLAN

join.
In late December 1966, appellant was arrested and

charged with being found in a state of intoxication in a
public place, in violation of Texas Penal Code, Art. 477
(1952), which reads as follows:

"Whoever shall get drunk or be found in a state
of intoxication in any public place, or at any private
house except his own, shall be fined not exceeding
one hundred dollars."

Appellant was tried in the Corporation Court of Austin,
Texas, found guilty, and fined $20. He appealed to
the County Court at Law No. 1 of Travis County,
Texas, where a trial de novo was held. His counsel urged
that appellant was "afflicted with the disease of chronic
alcoholism," that "his, appearance in public [while drunk
was] . . . not of his own volition," and therefore that to
punish him criminally for that conduct would be cruel
and unusual, in violation of the Eighth and Fourteenth
Amendments to the United States Constitution.

The trial judge in the county court, sitting without a
jury, made certain findings of fact, infra, at 521, but ruled
as a matter of law that chronic alcoholism was not a
defense to the charge. He found appellant guilty, and
fined him $50. There being no further right to appeal
within the Texas judicial system,1 appellant appealed to
this Court; we noted probable jurisdiction. 389 U. S.
810 (1967).

I.,

The principal testimony was that of Dr. David Wade,
a Fellow of the American Medical Association, duly cer-
tificated in psychiatry. His testimony consumed a total
of 17 pages in the trial transcript. Five of those pages
were taken up with a recitation of Dr. Wade's qualifica-

1Tex. Code Crim. Proc., Art. 4.03 (1966).
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tions. In the next 12 pages Dr. Wade was examined by
appellant's counsel, cross-examined by the State, and re-
examined by the defense, and those 12 pages contain
virtually all the material developed at trial which is
relevant to the constitutional issue we face here. Dr:
Wade sketched the outlines of the "disease" concept of
alcoholism; noted that there is no generally accepted
definition of "alcoholism"; alluded to the ongoing debate
within the medical profession over whether alcohol is
actually physically "addicting" or merely psychologically
"habituating"; and concluded that in either case a
"chronic alcoholic" is an "involuntary drinker," who is
"powerless not to drink," and who "loses his self-control
over his drinking." He testified that he had examined
appellant, and that appellant is a "chronic alcoholic,"
who "by the time he has reached [the state of intoxica-
tion] . . . is not able to control his behavior, and
[who] ... has reached this point because he has an uncon-
trollable compulsion to drink." Dr. Wade also responded
in the negative to the question whether appellant has
"the willpower to resist the constant excessive consump-
tion of alcohol." He added that in his opinion jailing ap-
pellant without medical attention would operate neither
to rehabilitate him nor to lessen his desire for alcohol.

On cross-examination, Dr. Wade admitted that when
appellant was sober he knew the difference between right
and wrong, and he responded affirmatively to the ques-
tion whether appellant's act of taking the first drink in
any given instance when he was sober was a "voluntary
exercise of 'his will." Qualifying his answer, Dr. Wade
stated that "these individuals have a compulsion, and
this compulsion, while not completely overpowering, is a
very strong influence, an exceedingly strong influence,
and this compulsion coupled with the firm belief in their
mind that they are going to be able to handle it from
now on causes their judgment to be somewhat clouded."
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Appellant testified concerning the history of his drink-
ing problem. He reviewed his many arrests for drunken-
ness; testified that he was unable to stop drinking; stated
that when he was intoxicated he had no control over his
actions and could not remember them later, but that he
did not become violent; and admitted that he did not
remember his arrest on the occa'sion for which he was
being tried. On cross-examination, appellant admitted
that he had had one drink on the morning of the trial and
had been able to discontinue drinking. In relevant part,
the cross-examination went as follows:

"Q. You took that one at eight o'clock because
you wanted to drink?

"A. Yes, sir.
"Q. And you knew that if you drank it, you could

keep on drinking and get drunk?
"A. Well, I was supposed to be here on trial, and

I didn't take but that one drink.
"Q. You knew you had to be here this afternoon,

but this morning you took one drink and then you
knew that you couldn't afford to drink any more
and come to court; is that right?

"A. Yes, sir, that's right.
"Q. So you exercised your will power .nd kept

from drinking anything today except that one drink?
"A. Yes, sir, that's right.
"Q. Because you knew what you would do if you

kept drinking, that you would finally pass out or be
picked up?
"A. Yes, sir.
"Q. And you didn't want that to happen to you

today?
"A. No, sir.
"Q. Not today?
"A. No, sir.

312-243 0 - 69 - 36
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"Q. So you only had one drink today?
"A. Yes, sir."

On redirect examination, appellant's lawyer elicited the
following:

"Q. Leroy, isn't the real reason why you just had
one drink today because you just had enough money
to buy one drink?

"A. Well, that was just give to me.
"Q. In other words, you didn't have any money

with which you could buy any drinks yourself?
"A. No, sir, that was give to me.
"Q. And that's really what controlled the amount

you drank this morning, isn't it?
"A. Yes, sir.
"Q. Leroy, when you start drinking, do you have

any control over how many drinks you can take?
"A. No, sir."

Evidence in the case then closed. The State made no
effort to obtain expert psychiatric testimony of its own,
or even to explore with appellant's witness the question
of appellant's power to control the frequency, timing, and
location of his drinking bouts, or the substantial dis-
agreement within the medical profession concerning the
nature of the disease, the efficacy of treatment and the
prerequisites for effective treatment. It did nothing to
exumine or illuminate what Dr. Wade might have meant
by his reference to a "compulsion" which was "not com-
pletely overpowering," but which was "an exceedingly
strong influence," or to inquire into the question of the
proper role of such a "compulsion" in constitutional
adjudication. Instead, the State contented itself with
a brief argument that appellant had no defense to the
charge because he "is legally sane and knows the differ-
ence between right and wrong."
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Following this abbreviated exposition of the problem
before it, the trial court indicated its intention to dis-
allow appellant's claimed defense of "chronic alcoholism."
Thereupon defense coLinsel submitted, and the trial court
entered, the following "findings of fact":

i"(1) That chronic alcoholism is a disease which
destroys the afflicted person's will power to resist
the constant, excessive consumption of alcohol.

"(2) That a chronic alcoholic does not appear in
public by his own volition but under a compulsion
symptomatic of the disease of chronic alcoholism.

"(3) That Leroy Powell, defendant herein, is a
chronic alcoholic who is afflicted with the disease of
chronic alcoholism."

Whatever else may be said of them, those are not
"findings of fact" in any recognizable, traditional sense
in which that term has been used in a court of law;
they are the premises of a syllogism transparently de-
signed to bring this case within the scope of this Court's
opinion in Robinson v. California, 370 U. S. 660 (1962).
Nonetheless, the dissent would have us adopt these "find-
ings" without critical examination; it would use them as
the basis for a constitutional holding that "a person may
not be punished if the condition essential to constitute
the defined crime is part of the pattern of his disease and
is occasioned by a compulsion symptomatic of the
disease." Post, at 569.

The difficulty with that position, as we shall show, is
that it goes much too far on the basis of too little knowl-
edge. In the first place, the record in this case is utterly
inadequate to permit the sort of informed and respon-
sible adjudication which alone can support the announce-
ment of an important and wide-ranging new con-
stitutional principle. We know very little about the
circumstances surrounding the drinking bout which re-
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sulted in this conviction, or about Leroy Powell's drinking
problem, or indeed about alcoholism itself. The trial
hardly reflects the sharp legal and evidentiary clash be-
tween fully prepared adversary litigants which is tra-
ditionally expected in major constitutional cases. The
State put on only one witness, the arresting officer. The
defense put on three-a policeman who testified to appel-
lant's long history of arrests for public drunkenness, the
psychiatrist, and appellant himself.

Furthermore, the inescapable fact is that there is no
agreement among members of the medical profession
about what it means to say that "alcoholism" is a "dis-
ease." One of the principal works in this field states
that the major difficulty in articulating a "disease concept
of alcoholism" is that "alcoholism has too many defini-
tions and disease has practically none." 2 This same
author concludes that "a disease is what the medical pro-
fession recognizes as such. '' 3  In other words, there is
widespread agreement today that "alcoholism" is a "dis-
ease," for the simple reason that the medical profession
has concluded that it should attempt to treat those who
have drinking problems. There the agreement stops.
Debate rages within the medical profession as to whether
"alcoholism" is a separate "disease" in any meaningful
biochemical, physiological or psychological sense, or
whether it represents one peculiar manifestation in some
individuals of underlying psychiatric disorders.'

'Nor is there any substantial consensus as to the "mani-
festations of alcoholism." E. M. Jellinek, one of the
outstanding authorities on the subject, identifies five

2 E. Jellinek, The Disease Concept of Alcoholism 11 (1960).
3 Id., at 12 (emphasis in original).

See, e. g., Joint Information Serv. of the Am. Psychiatric Assn. &
the Nat. Assn. for Mental Health, The Treatment of Alcoholism-A
Study of Programs and Problems 6-8 (1967) (hereafter cited as
Treatment of Alcoholism).
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different types of alcoholics which predominate in the
United States, and these types display a broad range
of different and occasionally inconsistent symptoms.5

Moreover, wholly distinct types, relatively rare in this
country, predominate in nations with different cultural
attitudes regarding the consumption of alcohol. Even
if we limit our consideration to the range of alcoholic
symptoms more typically found in this country, there
is substantial disagreement as to the manifestations of
the "disease" called "alcoholism." Jellinek, for example,
considers that only two of his five alcoholic types can
truly be said to be suffering from "alcoholism" as a
"disease," because only these two types attain what
he believes to be the requisite degree of physiological
dependence on alcohol." He applies the label "gamma
alcoholism" to "that species of alcoholism in which
(1) acquired increased tissue tolerance to alcohol, (2)
adaptive cell metabolism.... (3) withdrawal symptoms
and 'craving,' i. e., physical dependence, and (4) loss
of control are involved." ' A "delta" alcoholic, on the
other hand, "shows the first three characteristics of
gamma alcoholism as well as a less marked form of the
fourth characteristic-that is, instead of loss of control

5Jeffinek, eupra, n. 2, at 35-41.

6 For example, in nations where large quantities of wine are

customarily consumed with meals, apparently there are many people
who are completely unaware that they have a "drinking problem"-
they rarely if ever show signs of intoxication, they display no
marked symptoms of behavioral disorder, and are entirely capable
of limiting their alcoholic intake to a reasonable amount-and yet
who display severe withdrawal symptoms, sometimes including de-
lirium tremens, when deprived of their daily portion of wine. M.
Block, Alcoholism-Its Facets and Phases 27 (1965); Jellinek, supra,
n. 2, at 17. See generallj id., at 13-32.

7 Jellinek, supra, n. 2, at 40.
8 Jellinek, supra, n. 2, at 37.
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there is inability to abstain." ' Other authorities ap-
proach the problems of classification in an entirely dif-
ferent manner and, taking account of the large role which
psycho-social factors seem to play in "problem drinking,"
define the "disease" in terms of the earliest identifiable
manifestations of any sort of abnormality in drinking
patterns.10

Dr. Wade appears to have testified about appellant's
"chronic alcoholism" in terms similar to Jellinek's
"gamma" and "delta" types, for these types are largely
defined, in their later stages, in terms of a strong com-
pulsion to drink, physiological dependence and an ina-
bility to abstain from drinking. No attempt was made
in the court below, of course, to determine whether Leroy
Powell could in fact properly be diagnosed as a "gamma"
or "delta" alcoholic in Jellinek's terms. The focus at
the trial, and in the dissent here, has been exclusively
upon the factors of loss of control and inability to abstain.
Assuming that it makes sense to compartmentalize in
this manner the diagnosis of such a formless "disease,"
tremendous gaps in our knowledge remain, which the
record in this case does nothing to fill.

The trial court's "finding" that Powell "is afflicted with
the disease of chronic alcoholism," which "destroys the
afflicted person's will power to resist the constant, exces-
sive consumption of alcohol" covers a multitude of sins.
Dr. Wade'8 testimony that appellant suffered from a com-
pulsion which was an "exceedingly strong influence," but
which was "not completely overpowering" is at least more
carefully stated, if no less mystifying. Jellinek insists
that conceptual clarity can only be achieved by distin-
guishing carefully between "loss of control" once an indi-
vidual has commenced to drink and "inability to abstain"

9 Id., at 38.
10 See Block, supra, n. 6, at 19-49.
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from drinking in the first place. 1 Presumably a person
would have to display -both characteristics in order to
make out a constitutional defense, should one be recog-
nized. Yet the "findings" of -the trial court utterly fail to
make this crucial distinction, and there is serious question
whether the record can be read to support a finding of
either loss of control or inability to abstain.

Dr. Wade did testify that once appellant began drink-
ing he appeared to have no control over the amount of
alcohol he finally ingested. Appellant's own testimony
concerning his drinking on the day of the trial would
certainly appear, however, to cast doubt upon the con-
clusion that he was without control over his consumption
of alcohol when he had sufficiently important reasons to
exercise such control. However that may be, there are
more serious factual and conceptual difficulties with
reading this record to show that appellant was unable to
abstain from drinking. Dr. Wade testified that when
appellant was. sober, the act of taking the first drink was
a "voluntary exercise of his will," but that this exercise
of will was undertaken under the "exceedingly strong
influence" of a "compulsion" which was "not completely
overpowering." Such concepts, when juxtaposed in this
fashion, have little meaning.

Moreover, Jellinek asserts that it cannot accurately
be said that a person is truly unable to abstain from
drinking unless he is suffering the physical symptoms of
withdrawal. 2 There is no testimony in this record that
Leroy Powell underwent withdrawal symptoms either
before he began the drinking spree which resulted in the
conviction under review here, or at any other time. In
attempting to deal with the alcoholic's desire for drink
in the absence of withdrawal symptoms, Jellinek is re-

11 Jellinek, supra, n. 2, at 41-42.
12 Id., at 43,
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duced to unintelligible distinctions between a "compul-
sion" (a "psychopathological phenomenon" which can
apparently serve in. some instances as the functional

equivalent of a "craving" or symptom of withdrawal)
and an "impulse" (something which differs from a loss
of control, a craving or a compulsion, and to which
Jellinek attributes the start of a new drinking bout for
a "gamma" alcoholic). 13 Other scholars are equally
unhelpful in articulating the nature of a "compulsion." "

It is one thing to say that if a man is deprived of
alcohol his hands will begin to shake, he will suffer ago-
nizing pains and ultimately he will have hallucinations;
it is quite another to say that a man has a "compulsion"
to take a drink, but that he also retains a certain amount
of "free will" with which to resist. It is simply impos-
sible, in the present state of our knowledge, to ascribe
a useful meaning to the latter statement. This defini-
tional confusion reflects, of course, not merely the unde-
veloped state of the psychiatric art but also the con-
ceptual difficulties inevitably attendant upon the impor-
tation of scientific and medical models- into a legal
system generally predicated upon a different set of
assumptions.15

II.

Despite the comparatively primitive state of our
knowledge on the subject, it cannot be denied that the

destructive use of alcoholic beverages is one of our prin-

'13 Id., at 41-44.
Dr. Wade did not clarify matters when he testified at trial that

a chronic alcoholic suffers from "the same type of compulsion" as
a "compulsive eater."

14See, e. g., Block, supra, n. 6, at 40, 55, 308; Treatment of
Alcoholism 6-8; Note, Alcoholism, Public Intoxication and the Law,
2 Col. J. Law & Soc. Prob. 109, 112-114 (1966).

15.See Washington v. United States, - U. S. App. D. C.-,
, 390 F. 2d 444, 446-456 (1967).
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cipal social and public health problems.0  The lowest
current informed estimate places the number of "alco-
holics" in America (definitional problems aside) at
4,000,000,17 and most authorities are inclined to put the
figure considerably higher.'8 The problem is compounded
by the fact that a very large percentage of the alcoholics
in this country are "invisible"-they possess the means
to keep their drinking problems secret, and the tradi-
tionally uncharitable attitude of our society toward alco-
holics causes many of them to refrain from seeking treat-
ment from any source."0 Nor can it be gainsaid that
the legislative response to this enormous problem has in
general been inadequate.

There is as yet no known generally effective method
for treating the vast number of alcoholics in our society.
Some individual alcoholics have responded to particular
forms of therapy with remissions of their symptomatic
dependence upon the drug. But just as there is no
agreement among doctors and social workers with respect.
to the causes of alcoholism, there is no consensus as to
why particular treatments have been effective in particu-
lar cases and there is no generally agreed-upon approach
to the problem of treatment on a large scale.'0  Most
psychiatrists are apparently of the opinion that alcohol-
ism is far more difficult to treat than other forms of
behavioral disorders, and some believe it is impossible

16 See generally Block, supra, n. 6, at 19-30, 43-49.
17 See Treatment of Alcoholism 11.
18 Block, supra, n. 6, at 43-44; Blum & Braunstein, Mind-

altering Drugs and Dangerous Behavior: Alcohol, in President's
Commission on Law Enforcement and Administration of Justice, Task
Force Report: Drunkenness 29, 30 (1967); Note, 2 Col. J. Law &
Soc. Prob. 109 (1966).

19 See Block, supra, n. 6, at 74-81; Note, 2 Col. J. Law & Soc.
Prob. 109 (1966).

20 See Treatment of Alcoholism 13-17.
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to cure by means of psychotherapy; indeed, the medical
profession as a whole, and psychiatrists in particular,
have been severely criticised for the prevailing reluctance
to undertake the treatment of drinking problems.2'
Thus it is entirely possible that, even were the manpower
and facilities available for a full-scale attack upon chronic
alcoholism, we would find ourselves unable to help the
vast bulk of our "visible"-let alone our "invisible"-
alcoholic population.

However, facilities for the attempted treatment of in-
digent alcoholics are woefully lacking throughout the
country.22 It would be tragic to return large numbers
of helpless, sometimes dangerous and frequently unsani-
tary inebriates to the streets of our cities without even
the opportunity to sober up adequately which a brief jail
term provides. Presumably no State or city will tolerate

21 Id., at 18-26.
22 Encouraging pilot projects do exist. See President's Commission

on Law Enforcement and Administration of Justice, Task Force
Report: Drunkenness 50-64, 82-108 (1967). But the President's
Commission concluded that the "strongest barrier" to the abandon-
ment of the current use of the criminal process to deal with public
intoxication "is that there presently are no clear alternatives for
taking into custody and treating those who are now arrested as
drunks." President's Commission on Law Enforcement and Admin-
istration of Justice, The Challenge of Crime in a Free Society 235
(1967). Moreover, even if massive expenditures for physical plants
were forthcoming, there is a woeful shortage of trained personnel
to man them. One study has concluded that:

"[T]here is little likelihood that the number of workers in these fields
could be sufficiently increased to treat even a large minority of
problem drinkers. In California, for instance, according to the best
estimate available, providing all problem drinkers with weekly
contact with a psychiatrist and once-a-month contact with a social
worker would require the full time work of every psychiatrist and
every trained social worker in the United States." Cooperative
Commission on Study of Alcoholism, Alcohol Problems 120 (1967)
(emphasis in original).

105



POWELL v. TEXAS.

514 Opinion of MARSHALL, J.

such a state of affairs. Yet the medical profession can-
not, and does not, tell us with any assurance that, even
if the buildings, equipment and trained personnel were
made available, it could provide anything more than
slightly higher-class jails for our indigent habitual ine-
briates. Thus we run the grave risk that nothing will
be accomplished beyond the hanging of a new sign-
reading "hospital"-over one wing of the jailhouse. 3

One virtue of the criminal process is, at least, that the
duration of penal incarceration typically has some outside
statutory limit; this is universally true in the case of
petty offenses, such as public drunkenness, where jail
terms are quite short on the whole. "Therapeutic civil
commitment" lacks this feature; one is typically com-
mitted until one is "cured." Thus, to do otherwise than
affirm might subject indigent alcoholics to the risk that
they may be locked up for an indefinite period of time
under the same conditions as before, with no more hope
than before of receiving effective treatment and no
prospect of periodic "freedom." 24

23 For the inadequate response in the District of Columbia follow-
ing Easter v. District of Columbia, 124 U. S. App. D. C. 33, 361
F. 2d 50 (1966), which held on constitutional and statutory grounds
that a chronic alcoholic could not be punished for public drunkenness,
see President's Commission on Crime in the District of Columbia,
Report 486-490 (1966).

24 Counsel for amici curiae ACLU et al., who has been extremely
active in the recent spate of litigation dealing with public intoxica-
tion statutes and the chronic inebriate, recently told an annual
meeting of the National Council on Alcoholism:

"We have not fought for two years to extract DeWitt Easter,
Joe Driver, and their colleagues from jail, only to have them invol-
untarily committed for an even longer period of time, with no
assurance of appropriate rehabilitative help and treatment .... The
euphemistic name 'civil commitment' can easily hide nothing more
than permanent incarceration .... I would caution those who
might rush headlong to adopt civil commitment procedures and

529.
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Faced with this unpleasant reality, we are unable to
assert that the use of the criminal process as a means
of dealing with the public aspects of problem drinking
can never be defended as rational. The picture of the
penniless drunk propelled aimlessly and endlessly through
the law's "revolving door" of arrest, incarceration, release
and re-arrest is not a pretty one. But before we con-
demn the present practice across-the-board, perhaps we
ought to be able to point to some clear promise of a
better world for these unfortunate people. Unfortu-
nately, no such promise has yet been forthcoming. If, in
addition to the absence of a coherent approach to the
problem of treatment, we consider the almost complete
absence of facilities and manpower for the implementa-
tion of a rehabilitation program, it is difficult to say in
the present context that the criminal process is utterly
lacking in social value. This Court has never held that
anything in the Constitution requires that penal sanc-
tions be designed solely to achieve therapeutic or reha-
bilitative effects, and it can hardly be said with assur-
ance that incarceration serves such purposes any better
for the general run of criminals than it does for public
drunks.

Ignorance likewise impedes our assessment of the de-
terrent effect of criminal sanctions for public drunken-
ness. The fact that a high percentage of American
alcoholics conceal their drinking problems, not merely
by avoiding public displays of intoxication but also by
shunning all forms of treatment, is indicative that some
powerful deterrent operates to inhibit the public revela-

remind them that just as difficult legal problems exist there as with
the ordinary jail sentence."
Quoted in Robitscher, Psychiatry and Changing Concepts of Criminal
Responsibility, 31 Fed. Prob. 44, 49 (No. 3, Sept. 1967). Cf. Note,
The Nascent Right to Treatment, 53 Va. L. Rev. 1134 (1967).
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tion of the existence of alcoholism. Quite probably this
deterrent effect can be largely attributed to the harsh
moral attitude which our society has traditionally taken
toward intoxication and the shame which we have asso-
ciated with alcoholism. Criminal conviction represents
the degrading public revelation of what Anglo-American
society has long condemned as a moral defect, and the
existence of criminal sanctions may serve to reinforce
this cultural taboo, just as we presume it serves to
reinforce other, stronger feelings against murder, rape,
theft, and other forms of antisocial conduct.

Obviously, chronic alcoholics have not been deterred
from drinking to excess by the existence of criminal sanc-
tions against public drunkenness. But all those who
violate penal laws of any kind are by definition unde-
terred. The lon-standing and still raging debate over
the validity of the deterrence justification for penal sanc-
tions has not reached any sufficiently clear conclusions
to permit it to be said that such sanctions are ineffective
in any particular context or for any particular group
of people who are able to appreciate the consequences
of their acts. Certainly no effort was made at the trial
of this case, beyond a monosyllabic answer to a per-
functory one-line question, to determine the effectiveness
of penal sanctions in deterring Leroy Powell in particular
or chronic alcoholics in general from drinking at all or
from getting drunk in particular places or at particular
times.

III.

Appellant claims that his conviction on the facts of
this case would violate the Cruel and Unusual Punish-
ment Clause of the Eighth Amendment as applied to the
States through the Fourteenth Amendment. The pri-
mary purpose of that clause has always been considered,
and properly so, to be directed at the method or kind of
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punishment imposed for the violation of criminal stat-
utes, the nature of the conduct made criminal is ordi-
narily relevant only to the fitness of the punishment
imposed. See, e. g., Trop v. Dulles, 356 U. S. 86 (1958);
Louisiana ex rel. Francis v. Resweber, 329 U. S. 459
(1947); Weems v. United States, 217 U. S. 349 (1910).25

Appellant, however, seeks to come within the appli-
cation of the Cruel and Unusual Punishment Clause
announced in Robinson v. California, 370 U. S. 660
(1962); which involved a state statute making it a crime
to "be addicted to the use of narcotics." This Court
held there that "a state law which imprisons a person
thus afflicted [with narcotic addiction] as a criminal,
even though he has never touched any narcotic drug
within the State or been guilty of any irregular behavior
there, inflicts a cruel and unusual punishment .... .

Id., at 667.
On its face the present case does not fall within that

holding, since appellant was convicted, not for being a
chronic alcoholic, but for being in public while drunk
on a particular occasion. The State of Texas thus has
not sought to punish a mere status, as California did in
Robinson; nor has it attempted to regulate appellant's
behavior in the privacy of his own home. Rather, it
has imposed upon appellant a criminal sanction for public
behavior which may create substantial health and safety
hazards, both for appellant and for members of the
general public, and which offends the moral and esthetic
sensibilities of a large segment of the community. This
seems a far cry from convicting one for being an addict,
being a chronic alcoholic, being "mentally ill, or a
leper . . . ." Id., at 666.

25 See generally Note, The Cruel and Unusual Punishment Clause

and the Substantive Criminal Law, 79 Harv. L. Rev. 635 (1966).
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Robinson so viewed brings this Court but a very small
way into the substantive criminal law. And unless Rob-
inson is so viewed it is difficult to see any limiting
principle that would serve to prevent this Court from
becoming, under the aegis of the Cruel and Unusual
Punishment Clause, the ultimate arbiter of the standards
of criminal responsibility, in diverse areas of the criminal
law, throughout the country.

R is suggested in dissent that Robinson stands for the
"simple" but "subtle" principle that "[c]riminal penalties
may not be inflicted upon a person for being in a condition
he is powerless to change." Post, at 567. In that view,
appellant's "condition" of public intoxication was "occa-
sioned by a compulsion symptomatic of the disease" of
chronic alcoholism, and thus, apparently, his behavior
lacked the critical element of mens rea. Whatever may
be the merits of such a doctrine of criminal responsibility,
it surely cannot be said to follow from Robinson. The
entire thrust of Robinson's interpretation of the Cruel
and Unusual Punishment Clause is that criminal penal-
ties may be inflicted only if the accused has committed
some act, has engaged in some behavior, which society has
an interest in preventing, or perhaps in historical common
law terms, has committed some actus reus. It thus does
not deal with the question of whether certain conduct
cannot constitutionally be punished because it is, in some
sense, "involuntary" or "occasioned by a compulsion."
_ , Likewise, as the dissent acknowledges, there is a sub-
stantial definitional distinction between a "status," as
in Robinson, and a "condition," which is said to. b6
involved in this case. Whatever may be the merits of
an attempt to distinguish between behavior and a con-
dition, it is perfectly clear that the crucial element in
this case, so far as the dissent is concerned, is whether
or not appellant can legally be held responsible for his
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appearance in public in a state of intoxication. The only
relevance of Robinson to this issue is that because the
Court interpreted the statute thepe involved as making
a "status" criminal, it was able to suggest that the statute
would cover even a situation in which addiction had
been acquired involuntarily. 370 U. S., at 667, n. 9.
That this factor was not determinative in the case is
shown by the fact that there was no indication of how
Robinson himself had become an addict.

Ultimately, then, the most troubling aspects of this
case, were Robinson to be extended to meet it, would be
the scope and content of what could only be a constitu-
tional doctrine of criminal responsibility. In dissent it
is urged that the decision could be limited to conduct
which is "a characteristic and involuntary part of the
pattern of the disease as it afflicts" the particular indi-
vidual, and that "[i] t is not foreseeable" that it would be
applied "in the case of offenses such as driving a car
while intoxicated, assault, theft, or robbery." Post, at
559, n. 2. That is limitation by fiat. In the first place,
nothing in the logic of the dissent would limit its appli-
cation to chronic alcoholics. If Leroy Powell cannot
be convicted of public intoxication, it is difficult to see
how a State can convict an individual for murder, if that
individual, while exhibiting normal behavior in all other
respects, suffers from a "compulsion" to kill, which is
an "exceedingly strong influence," but "not completely
overpowering." " Even if we limit our consideration to
chronic alcoholics, it would seem impossible to confine
the principle within the arbitrary bounds which the dis-
sent seems to envision.

It is not difficult to imagine a case involving psychi-
atric testimony to the effect that an individual suffers

26 Cf. Commonwealth v. Phelan, 427 Pa. 265, 234 A. 2d 540
(1967), cert. denied, 391 U. S. 920 (1968).
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from some aggressive neurosis which he is able to control
when sober; that very little alcohol suffices to remove
the inhibitions which normally contain these aggressions,
with the result that the individual engages in assaultive
behavior without becoming actually intoxicated; and
that the individual suffers from a very strong desire to
drink, which is an "exceedingly strong influence" but
''not completely overpowering." Without being untrue
to the rationale of this case, should the principles ad-
vanced in dissent be accepted here, the Court could not
avoid holding such an individual constitutionally unac-
countable for his assaultive behavior.

Traditional common-law concepts of personal account-
ability and essential considerations of federalism lead
us to disagree with appellant. We are unable to con-
clude, on the state of this record or on the current state
of medical knowledge, that chronic alcoholics in general,
and Leroy Powell in particular, suffer from such an irre-
sistible compulsion to drink and to get drunk in public
that they are utterly unable to control their performance
of either or both of these acts and thus cannot be deterred
at all from public intoxication. And in any event this
Court has never articulated a general constitutional doc-
trine of mens rea.27

We cannot cast aside the centuries-long evolution of
the collection of. interlocking and overlapping concepts
which the common law has utilized to assess the moral

27 The Court did hold in Lambert v. California, 355 U. S. 225

(1957), that a person could not be punished for a "crime" of omission,
if that person did not know, and the State had taken no reasonable
steps to inform him, of his duty to act and of the criminal penalty
for failure to do so. It is not suggested either that Lambert estab-
lished a constitutional doctrine of mens rea, see generally Packer,
Mens Rea and the Supreme Court, 1962 Sup. Ct. Rev. 107, or that
appellant in this case was not fully aware of the prohibited nature
of his conduct and of the consequbnces of taking his first drink.

i12-243 0 - 69 - 37
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accountability of an individual for his antisocial deeds."8

The doctrines of actus reus, mens rea, insanity, mistake,
justification, and duress have historically provided the
tools for a constantly shifting adjustment of the tension
between the evolving aims of the criminal law and chang-
ing religious, moral, philosophical, and medical views of
the nature of man. This process of adjustment has
always been thought to be the province of the States.

Nothing could be less fruitful than for this Court to
be impelled into defining some sort of insanity test in
constitutional terms. Yet, that task would seem to fol-
low inexorably from an extension of Robinson to this case.
If a person in the "condition" of being a chronic alcoholic
cannot be criminally punished as a constitutional matter
for being drunk in public, it would seem to follow that
a person who contends that, in terms of one test, "his
unlawful act was the product of mental disease or mental
defect," Durham v. United States, 94 U. S. App. D. C.
228, 241, 214 F. 2d 862, 875 (1954), would state an issue
of constitutional dimension with regard to his criminal
responsibility had he been tried under some different and
perhaps lesser standard, e. g., the right-wrong test of
M'Naghten's Case."9 The experimentation of one juris-
diction in that field alone indicates the magnitude of the
problem. See, e. g., Carter v. United States, 102 U. S.
App. D. C. 227, 252 F. 2d 608 (1957); Blocker v. United
States, 107 U. S. App. D. C. 63, 274 F. 2d 572 (1959);
Blocker v. United States, 110 U. S. App. D. C. 41, 288 F.
2d 853 (1961) (en banc); McDonald v. United States,
114 U. S. App. D. C. 120, 312 F. 2d 847 (1962) (en banc);
Washington v. United States, - U. S. App. D. C. - ,
390 F. 2d 444 (1967). But formulating a constitu-
tional rule would reduce, if not eliminate, that fruitful

21 See generally Sayre, Mens Rea, 45 Harv. L. Rev. 974 (1932).
29 10 Cl. & Fin. 200, 8 Eng. Rep. 718 (1843).
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experimentation, and freeze the developing productive
dialogue between law and psychiatry into a rigid consti-
tutional mold. It is simply not yet the time to write
into the Constitution formulas cast in terms whose mean-
ing, let alone relevance, is not yet clear either to doctors
or to lawyers.

Affirmed.

MR. JUSTICE BLACK, whom MR. JUSTICE HARLAN joins,

concurring.

While I agree that the grounds set forth in MR. JUSTICE
MARSHALL'S opinion are sufficient to require affirmance
of the judgment here, I wish to amplify my reasons for
concurring.

Those who favor the .,change now urged upon us rely.,
on their own notions oi, the wisdom of this Texas law to
erect a constitutional barrier, the desirability of which
is far from clear. To adopt this position would Sig-
nificantly limit the States in their efforts to deal with
a widespread and important social problem and would
do so by announcing W revolutionary doctrine of constitu-
tional law that would also tightly restrict state power to
deal'with a wide variety of other harmful conduct.

I.
Those who favor holding that public drunkenness

cannot be made, a crime rely to a large extent on their
own notions of the wisdom of such a change in the law.
A great deal of medical and sociological data is cited to
us in support of this change. Stress is put upon the fact
that medical authorities consider alcoholism a disease and
have urged a variety of medical approaches to treating if.
It -is pointed out that aThigh percentage of all arrests in
America are for the crime of public drunkenness and
that the enforcement of these laws constitutes a tre-
mendous burden orr the police. Then it is argued that
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there is no basis whatever for claiming that to jail chronic
alcoholics can be a deterrent or a means of treatment;
on the contrary, jail has, in the expert judgment of these
scientists, a destructive effect- All in all, these arguments
read more like a highly technical medical critique than
an argument for deciding a question of constitutional
law one way or another.

Of course, the desirability of this Texas statute should
be irrelevant in a court charged with the.,uty of inter-
pretation rather than legislation, and that should be the
end of the matter. But since proponents of this grave
constitutional change insist on offering their pronounce-
ments on these questions of medical diagnosis and social
policy, I am compelled to add that, should we follow
their arguments, the Court would be venturing far
beyond the realm of problems for which we are in a posi-
tion to know what we are talking about.

Public drunkenness has been a crime throughout our
history, and even before our history it was explicitly
proscribed by a 1606 English statute, 4 Jac. 1, c. 5. It
is today made an offense in every State in the Union.
The number of police to be assigned to enforcing-these
laws and the amount of time they should spend in the
effort would seem to me a question for each local com-
munity. Never, even by the wildest stretch of this
Court's judicial review power, could it be thought that
a State's criminal law could be struck down because
the amount of time spent in enforcing it constituted, in
some expert's opinion, a tremendous burden.

Jailing of chronic alcoholics is definitely defended as
therapeutic, and the claims of therapeutic value are not
insubstantial. As appellee notes, the alcoholics are re-
moved from the streets, where in their intoxicated state
.they may be in physical danger, and are given food,
clothing, and shelter until they "sober up" and thus at
least regain their ability to keep from being run over by
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automobiles in the street. Of course, this treatment may
not be "therapeutic" in the sense of curing the under-
lying causes of their behavior, but it seems probable that
the effect of jail on any criminal is seldom "therapeutic"
in this sense, and in any case the medical authorities
relied on so heavily by appellant themselves stress that
no generally effective method of curing alcoholics has yet
been discovered.

Apart from the value of jail as a form of treatment,
jail serves other traditional functions of the criminal law.
For one thing, it gets the alcoholics off the street, where
they may cause harm in a number of ways to a number
of people, and isolation of the dangerous has always
been considered an important function of the criminal
law. In addition, punishment of chronic alcoholics can
serve several deterrent functions-it can give potential
alcoholics an additional incentive to control their drink-
ing, and it may, even in the case of the chronic alcoholic,
strengthen his incentive to control the frequency and
location of his drinking experiences.

These values served by criminal punishment assume
even greater significance in light of the available alterna-
tives for dealing with the problem of alcoholism. Civil
commitment facilities may not be any better than the
jails they would replace. In addition, compulsory com-
mitment can hardly be considered a less severe penalty
from the alcoholic's point of view. The commitment
period will presumably be at least as long, and it might
ini fact be longer since commitment often lasts until the
"sick" person is cured. And compulsory commitment
would of course carry with it a social stigma little differ-
ent in practice from that associated with drunkenness
when it is labeled a "crime."

Even the medical authorities stress the need for con-
tinued experimentation with a variety of approaches. I
cannot say that the States should be totally barred from
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one avenue of experimentation, the criminal process, in
attempting to find a means to cope with this difficult so-
cial problem. From what I have been able to learn about
the subject, it seems to me that the present use of crim-
inal sanctions might possibly be unwise, but I am by no
means convinced that any use of criminal sanctions would
inevitably be unwise or, above all, that I am qualified
in this area to know what is legislatively wise and what
is legislatively unwise.

II.

I agree with MR. JUSTICE MARSHALL that the findings
of fact in this case are inadequate to justify the sweeping
constitutional rule urged upon us. I could not, how-
ever, consider any findings that could be made with re-
spect to "voluntariness" or "compulsion" controlling on
the question whether a specific instance of human
behavior should be immune from punishment as a con-
stitutional matter. When we say that appellant's ap-
pearance in public is caused not by "his own" volition
but rather by some other force, we are clearly thinking
of a force that is nevertheless "his" except in some special
sense.' The accused undoubtedly commits the proscribed
act and the only question is whether the act can be
attributed to a part of "his" personality that should not
be regarded as criminally responsible. Almost all of the
traditional purposes of the criminal law can be signifi-
cantly served by punishing the person who in fact com-
mitted the proscribed act, without regard to whether his
action was "compelled" by some elusive "irresponsible"
aspect of his personality. As I have already indicated,
punishment of such a defendant can clearly be justified

'If an intoxicated person is actually carried into the street by
someone else, "he" does not do the act at all, and of course he is
entitled to acquittal. E. g., Martin v. State, 31 Ala. App. 334, 17
So. 2d 427 (1944).
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in terms of deterrence, isolation, and treatment. On the
other hand, medical decisions concerning the use of a
term such as "disease" or "volition," based as they are
on the clinical problems of diagnosis and treatment, bear
no necessary correspondence to the legal decision whether
the overall objectives of the criminal law can be fur-
thered by imposing punishment. For these reasons,
much as I think that criminal sanctions should in many
situations be applied only to those whose conduct is
morally blameworthy, see Morissette v. United State§,
342 U. S. 246 (1952), I cannot think the States should
be held constitutionally required to make the inquiry
as to what part of a defendant's personality is responsible
for his actions and to excuse anyone whose action was,
in some complex, psychological sense, the result of a
"compulsion." 

2

III.

The rule of constitutional law urged by appellant is

not required by Robinson v. California, 370 U. S. 660
(1962). In that case we held that a person could not
be punished for the mere status of being a narcotics

2 The need for a cautious and tentative approach has been thor-

oughly recognized by one of the most active workers for reform in
this area, Chief Judge Bazelon of the United States Court of Appeals
for the District of Columbia Circuit. In a recent decision limiting
the scope of psychiatric testimony in insanity defense cases, Judge
Bazelon states:

"[I]t may be that psychiatry and the other social and behavioral
sciences cannot provide sufficient data relevant to a determination
of criminal responsibility no matter what our rules of evidence are.
If so, we may be forced- to eliminate the insanity defense altogether,
or refashion it in a way which is not tied so tightly to the medical
model. . . . But at least we will be able to make that decision
oh the basis of an informed experience. For now the writer is
content to join the court in this first step." Washington v. United
States - U. S. App. D. C. -, -, n. 33, 390 F. 2d 444, 457,
n. 89 f1967) (expressing the views of Chief Judge Bazelon).
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addict. We explicitly- limited our holding to the situa-
tion where no conduct of any kind is involved, stating:

"We hold that a state law which imprisons a person
thus afflicted as a criminal, even though he has never
touched any narcotic drug within the State or been
guilty of any irregular behavior there, inflicts a cruel
and unusual punishment in violation of the Four-
teenth Amendment." 370 U. S., at 667. (Emphasis
added.)

The argument is made that appellant comes within the
terms of our holding in Robinson because being drunk
in public is a mere status or "condition." Despite this
many-faceted use of the concept of "condition," this
argument would require converting Robinson into a case
protecting actual behavior, a step we explicitly refused
to take in that decision.

A different question, I admit, is whether our attempt
in Robinson to limit our holding to pure status crimes,
involving no conduct whatever, was a sound one. I
believe it was. Although some of our objections to the
statute in Robinson are equally applicable to statutes
that punish conduct "symptomatic" of a disease, any
attempt to explain Robinson as based solely on the lack
of voluntariness encounters a number of logical diffi-
culties.3 Other problems raised by status crimes are in
no way involved when the State attempts to punish for
conduct, and these other problems were, in my view, the
controlling aspects of our decision.

3 Although we noted in Robinson, 370 U. S., at 667, that narcotics
addiction apparently is an illness that can be contracted innocently
or involuntarily, we barred punishment for addiction even when it
could be proved that the defendant had voluntarily become addicted.
And we compared addiction to the status of having a common cold,
a condition that most people can either avoid or quickly cure when
it is important enough for them to do so.
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Punishment for a status is particularly obnoxious, and
in many instances can reasonably be called cruel and
unusual, because it involves punishment for a mere pro-
pensity, a desire to commit an offense; the mental ele-
ment is not simply one part of the crime but may-con-
stitute all of it. This is a situation universally sought
to be avoided in our criminal law; the fundamental
requirement that some action be proved is solidly estab-
lished even for offenses most heavily based on propensity,
such as attempt, conspiracy, and recidivist crimes.' In
fact, one eminent authority has found only one isolated
instance, in all of Anglo-American jurisprudence, in which
criminal responsibility was imposed in the absence of any
act at all.5

The reasons for this refusal to permit conviction with-
out proof of an act are difficult to spell out, but they are
nonetheless perceived and universally expressed in our
criminal law. Evidence of propensity can be considered
relatively unreliable and more difficult for a defendant
to rebut; the requirement of a specific act thus provides
some protection against false charges. See 4 Blackstone,
Commentaries 21. Perhaps more fundamental is the
difficulty of distinguishing, in the absence of any con-
duct, between desires of the day-dream variety and fixed
intentions that may pose a real threat to society; extend-
ing the criminal law to cover both types of desire would
be unthinkable, since "[t]here can hardly be anyone
who has never thought evil. When a desire is inhib-

4 As Glanville Williams puts it, "[Ithat crime requires an act is
invariably true if the proposition be read as meaning that a private
thought is not sufficient to found responsibility." Williams, Criminal
Law-the General Part 1 (1961). (Emphasis added.) For the
requirement of some act as an element of conspiracy and attempt,
see id., at 631, 663, 668; R. Perkins, Criminal Law 482, 531-532
(1957).
5 Williams, supra, n. 4, at 11.
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ited it may find expression in fantasy; but it would be
absurd to condemn this natural psychological mechanism
as illegal." 6

In contrast, crimes that require the State to prove
that the defendant actually committed some proscribed
act involve none of these special problems. In addi-
tion, the question whether an act is "involuntary" is,
as I have already indicated, an inherently elusive ques-
tion, and one which the State may, for good reasons, wish
to regard as irrelevant. In light of all these considera-
tions, our limitation of our Robinson holding to pure
status crimes seems to me entirely proper.

IV.

The rule of constitutional law urged upon us by appel-
lant would have a revolutionary impact on the criminal
law, and any possible limits proposed for the rule would
be wholly illusory. If the original boundaries of Rob-

- inson are to be discarded, any new limits too would soon
fall by the wayside and the Court would be forced to
hold the States powerless to punish any conduct that
could be shown to result from a "compulsion," in the
complex, psychological meaning of that term. The
result, to choose just one illustration, would be to require
recognition of "irresistible impulse" as a complete defense
to any crime; this is probably contrary to present law
in most American jurisdictions.7

The real reach of any such decision, however, would be
broader still, for the basic premise underlying the argu-
ment is that it is cruel and unusual to punish a person
who is not morally blameworthy. I state the proposition
in this sympathetic way because I feel there is much to
be said for avoiding the use of criminal sanctions in man-y

6 Id., at 2.
7 Perkins, supra, n. 4, at 762.
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such situations. See Morissette v. United States, supra.
But the question here is one of constitutional law. The
legislatures have always been allowed wide freedom to
determine the extent to which moral culpability should
be a prerequisite to conviction of a crime. E. g., United
States v. Dotterweich, 320 U. S. 277 (1943). The crimi-
nal law is a social tool that is employed in seeking a wide
variety of goals, and I cannot say the Eighth Amend-
ment's limits on the use of criminal sanctions extend as
far as this viewpoint would inevitably carry them.

But even if we were to limit any holding in this field
to "compulsions" that are "symptomatic" of a "disease,"
in the words of the findings of the trial court, the sweep
of that holding would still be startling. Such a ruling
would make it clear beyond any doubt that a. narcotics
addict could not be punished for "being" in possession
of drugs or, for that matter, for '"being" guilty of using
them. A wide variety of sex offenders would be immune
from punishment if they could show that their conduct
was not voluntary but part of the pattern of a disease.
More generally speaking, a form of the insanity defense
would be made a constitutional requirement throughout
the Nation, should the Court now hold it cruel and
unusual to punish a person afflicted with any mental
disease whenever his conduct was part of the pattern of
his disease and occasioned by a compulsion symptomatic
of the disease. Such a holding would appear to over-
rule Leland v. Oregon, 343 U. S. 790 (1952), where the
majority opinion and the dissenting opinion in which
I joined both stressed the indefensibility of imposing
on the States any particular test of criminal responsi-
bility. Id., at 800-801; id., at 803 (Frankfurter, J.,
dissenting).

The impact of the holding urged upon us would, of
course, be greatest in those States which have until now
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refused to accept any qualifications to the "right from
wrong" test of insanity; apparently at least 30 States
fall into this category.8 But even in States which have
recognized insanity defenses similar to the proposed new
constitutional rule, or where comparable defenses could
be presented in terms of the requirement of a guilty mind
(mens rea), the proposed new constitutional rule.would
be devastating, for constitutional questions would be.-
raised by every state effort to regulate the admissibility
of evidence relating to "disease" and "compulsion," and
by every state attempt to explain these concepts in
instructions to the jury. The test urged would make it
necessary to determine, not only what constitutes a
"disease," but also what is the "pattern" of the disease,
what "conditions" are "part" of the pattern, what parts
of this pattern result from a "compulsion," and finally
which of these compulsions are "symptomatic" of the
disease. The resulting confusion and uncertainty could$
easily surpass that experienced by the District of Colum-
bia Circuit in attempting to give content to its similar,
though somewhat less complicated, test of insanity
The range of problems created would seem totally beyond
our capacity to settle at all, much less to settle wisely,
and even the attempt to define these terms and thus tW
impose constitutional and doctrinal rigidity seems absurd
in an area where our understanding is even today so
incomplete.

I See Model Penal Code § 4.01, at 160 (Tent. Draft No. 4, 1955).

9 Durham v. United States, 94 U. S. App. D. C. 228, 214 F. 2d 862
(1954). Some of the enormous difficulties encountered by the District
of Columbia Circuit in attempting to apply its Durham rule are
related in H. R. Rep. No. 563, 87th Cong., 1st Sess. (1961). The
difficulties and shortcomings of the Durham rule have been fully
acknowledged. by the District of Columbia Circuit itself, and in
particular by the author of the Durham opinion. See Washington
v. United States, 8upra.
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V.

Perceptive students of history at an early date learned
that one country controlling another could do a more
successful job if it permitted the latter to keep in force
the laws and rules of conduct which it had adopted -for
itself. When our Nation was created by the Constitu-
tion of 1789, many people feared that the 13 straggling,
struggling States along the Atlantic composed too great
an area ever to be controlled from one central point. As
the years went on, however, the Nation crept cautiously
westward until it reached the Pacific Ocean and finally
the Nation planted its flag on the far-distant Islands
of Hawaii and on the frozen peaks of Alaska. During
all this period the Nation remembered that it could be
more tranquil and orderly if it functioned on the prin-
ciple that the local communities should control their own
peculiarly local affairs under their own local rules.

This Court is urged to forget that lesson today. We
are asked to tell the most-distant Islands of Hawaii that
they cannot apply their local rules so as to protect a
drunken man on their beaches and the local communities
of Alaska that they are without power to follow their own
course in deciding what is the best way to take care
of a drunken man on their frozen soil. This Court,
instead of recognizing that the experience of human
beings is the best way to make laws, is asked to set itself
up as a board of Platonic Guardians to establish rigid,
binding rules upon every small community in this large
Nation for the control of the unfortunate people who fall
victim to drunkenness. It is always time to say that this
Nation is too large, too complex and composed of too
great a diversity of peoples for any one of us to have
the wisdom to establish the rules by which local Ameri-
cans must govern their local affairs. The constitutional
rule we are urged to adopt is not merely revolutionary-
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it departs from the ancient faith based on the premise
that experience in making local laws by local people
themselves is by far the safest guide for a nation like
ours to follow. I suspect this is a most propitious time
to remember the words of the late Judge Learned Hand,
who so wisely said:

"For myself it would be most irksome to be ruled
by a bevy of Platonic Guardians, even if I knew
how to choose them, which I assuredly do not."
L. Hand, The Bill of Rights 73 (1958).

I would confess the limits of my own ability to answer
the age-old questions of the criminal law's ethical founda-
tions and practical effectiveness. I would hold that
Robinson v. California establishes a firm and impene-
trable barrier to the punishment of persons who,. what-
ever their bare desires and propensities, have committed
no proscribed wrongful act. But I would refuse to
plunge from the concrete and almost universally recog-
nized premises of Robinson into the murky problems
raised by the insistence that chronic alcoholics cannot be
punished for public drunkenness, problems that no
person, whether layman or expert, can claim to under-
stand, and with consequences that no one can safely
predict. I join in affirmance of this conviction.

MR. JUSTICE WHITE, concurring in the result.

If it cannot be a crime to have an irresistible com-
pulsion to use narcotics, Robinson v. California, 370 U. S.
660, rehearing denied, 371 U. S. 905 (1962), I do not see
how it can constitutionally be a crime to yield to such a
compulsion. Punishing an addict for using drugs convicts
for addiction under a different name. Distinguishing be-
tween the two crimes is like forbidding criminal conviction
for being sick with flu or epilepsy but permitting punish-
ment for running a fever or having a convulsion. Unless
'Robinson is to be abandoned, the use of narcotics by an
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addict must be beyond the reach of the criminal law.
Similarly, the chronic alcoholic with an irresistible urge
to consume alcohol should not be punishable for drinking
or for being drunk.

Powell's conviction was for the different crime of being
drunk in a public place. Thus even if Powell was com-
pelled to drink, and so could not constitutionally be con-
victed for drinking, his conviction in this case can be
invalidated only if there is a constitutional basis for say-
ing that he may not be punished for being in public while
drunk. The statute involved here, which aims at keep-
ing drunks off the street for their own welfare and that of
others, is not challenged on the ground that it interferes
unconstitutionally with the right to frequent public
places. No question is raised about applying this statute
to the nonchronic drunk, who has'no compulsion to
drink, who need not drink to excess, and who could
have arranged to do his drinking in private or, if he
began drinking in public, could have removed himself
at an appropriate point on the path toward complete
inebriation.

The trial court said that Powell was a chronic alcoholic
with a compulsion not only to drink to excess but also
to frequent public places when intoxicated. Nothing in
the record before the trial court supports the latter con-
clusion, which is contrary to common sense and to com-
mon knowledge., The sober chronic alcoholic has no

1The trial court gave no reasons for its conclusion that Powell
appeared in public due to "a compulsion symptomatic of the disease
of chronic alcoholism." No facts in the record support that conclu-
sion. The trial transcript strongly suggests that the trial judge
merely adopted proposed findings put before him by Powell's counsel.
The fact that those findings were of no legal relevance in the trial
judge's view of the case is very significant for appraising the extent
to which they represented a well-considered and well-supported
judgment. For all these reasons I do not feel impelled to accept
this finding, and certainly would not rest a constitutional adjudi-
cation upon it.
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compulsion to be on the public streets; many chronic
alcoholics drink at home and are never seen drunk in
public. Before and after taking the first drink, and until
he becomes so drunk that he loses the power to know
where he is or to direct his movements, the chronic alco-
holic with a home or financial resources is as capable as
the nonchronic drinker of doing his drinking in private, of
removing himself from public places and, since he knows
or ought to know that he will become intoxicated, of
making plans to avoid his being found drunk in public.
For these reasons, I cannot say that the chronic alcoholic
who proves his disease and a compulsion to drink is
shielded from conviction when he has knowingly failed
to take feasible precautions against committing a criminal
act, here the act of going to or remaining in a public place.
On such facts the alcoholic is like a person with smallpox,
who could be convicted for being on the street but not
for being ill, or, like the epileptic, who could be punished
for driving a car but not for his disease.2

2 Analysis of this difficult case is not advanced by preoccupation

with the label "condition." In Robinson the Court dealt with "a
statute which'makes the 'status' of narcotic addiction a criminal
offense . . . ." 370 U. S., at 666. By precluding criminal convic-
tion for such a "status" the Court was dealing with a condition
brought about by acts remote in time from the application of the
criminal sanctions contemplated, a condition which was relatively
permanent in duration, and a condition of great magnitude and
significance in terms of human behavior and values. Although
the same May be said for the "condition" of being a chronic alcoholic,
it cannot be said for the mere transitory state of "being drunk
in public." "Being" drunk in public is not far removed in time
from the acts of "getting" drunk and "going" into public, and
it is not necessarily a state of any great duration. And, an iso-
lated instance of "being" drunk in public is of relatively slight
importance in the life of an individual as compared with the con-
dition of being a chronic alcoholic. If it werb necessary to di.-
tinguish between "acts" and "conditions" for purposes of the Eighth
Amendment, I would adhere to the concept of "condition' implicit
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The fact remains that some chronic alcoholics must
drink and hence must drink -somewhere.' Although
many chronics have homes, many others do-not. For all
practical purposes the public streets may be home for
these unfortunates, not because their disease compels
them to be there, but because, drunk or sober, they have
no place else to go and no place else to be when they
are drinking. This is more a function of economic sta-
tion than of disease, although the disease may lead to
destitution and perpetuate that condition. For some of
these alcoholics I would think a showing could be made
that resisting drunkenness is impossible and that avoid-
ing public places when intoxicated is also impossible.
As applied to them this statute is in effect a law which
bans a single act for which they may not be convicted
under the Eighth Amendment-the act of getting drunk.

It is also possible that the chronic alcoholic who begins
drinking in private at some point becomes so drunk that

in the opinion in Robinson; I would not trivialize that concept by
drawing a nonexistent line between the man who appears in public
drunk and that same man five minutes later who is then "being"
drunk in public. The proper subject of inquiry is whether volitional
acts brought about the "condition" and whether those acts are suffi-
ciently proximate to the "condition" for it to be permissible to
impose penal sanctions on the "condition."

3 The opinion of MR. JUSTICE MARSHALL makes clear the limita-
tions of our present knowledge of alcoholism and the disagreements
among doctors in their description and analysis of the disease. It
is also true that on the record before us there is some question
whether Powell possessed that degree of compulsion which alone.
would satisfy one of the prerequisites I deem essential to assertion
of an Eighth Amendment defense. It is nowhere disputed, however,
that there are chronic alcoholics whose need to consume alcohol in
large quantities is so persistent and so insistent that they are truly
compelled to drink. I find it unnecessary to attempt on this record
to determine whether or not Powell is such an alcoholic, for in my
view his attempt to claim the Eighth Amendment fails for other
reasons.

312-243 0 - 69 - 38
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he loses the power to control his movements and for that
reason appears in public. The Eighth Amendment might
also forbid conviction in such circumstances, but only on
a record satisfactorily showing that it was not feasible
for him to have made arrangements to prevent his being
in public when drunk and that his extreme drunkenness
sufficiently deprived him of his faculties on the occasion
in issue.

These prerequisites to the possible invocation of the
Eighth Amendment are not satisfied on the record before
us. 4  Whether or not Powell established that he could

4 A holding that a person establishing the requisite facts could not,
because of the Eighth Amendment, be criminally punished for appear-
ing in public while drunk would be a novel construction of that
Amendment, but it would hardly have radical consequences. In the
first place, when as here the crime charged was being drunk in a
public place, only the compulsive 'chronic alcoholic would have a
defense to -both elements of the crime-for his drunkenness because
his disease compelled him to drink and for being in a public place
because the force of circumstances or excessive intoxication suffi-
ciently deprived him of his mental and physical powers. The drinker
who was not compelled to drink, on the other hand, although he
might be as poorly circumstanced, equally intoxicated, and equally
without his physical powers, and cognitive faculties, could have
avoided drinking in the first place, could have avoided drinking to
excess, and need not have lost the power to manage his movements.
Perhaps the heavily intoxicated, compulsive alcoholic who could not
have arranged to avoid being in public places may not, consistent
with the Eighth Amendment, be convicted for being drunk in a
public place. However, it does not necessarily follow that it would
be unconstitutional to convict him for committing crimes involving
much greater risk to society.

Outside the area of alcoholism such a holding would not have
a wide impact. Concerning drugs, such a construction of the
Eighth Amendment would bar conviction only where the drug is
addictive and then only for acts Which are a necessary part of addic-
tion, such as simple use. Beyond that it would preclude punishment
only when the addiction to or the use of drugs caused sufficient loss
of physical and mental faculties. This doctrine would not bar con-
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not have resisted becoming drunk on December 19, 1966,
nothing in the record indicates that he could not have
done his drinking in private or that he was so inebriated
at the time that he had lost control of his movements
and wandered into the public street. Indeed, the evi-
dence in the record strongly suggests that Powell could
have drunk at home and made plans while sober to pre-
vent ending up in a public place. Powell had a home
and wife, and if there were reasons why he had to drink
in public or be drunk there, they do not appear in the
record.

Also, the only evidence bearing on Powell's condition
at the time of his arrest was the testimony of the arrest-
ing officer that appellant staggered, smelled of alcohol,
and was "very drunk." Powell testified that he had no
clear recollection of the situation at the time of his
arrest. His testimony about his usual condition when
drunk is no substitute for evidence about his condition
at the time of his arrest. Neither in the medical testi-
mony nor elsewhere is there any indication that Powell
had reached such a state of intoxication that he had lost
the ability to comprehend, what he was doing or where
he was. For all we know from this record, Powell at
the time knew precisely where he was, retained the power
to stay off or leave the streets, and simply preferred to
be there rather than elsewhere.

It is unnecessary to pursue at this point the further
definition of the circumstances or the state of intoxication
which might bar. conviction of a chronic alcoholic for
being drunk in a public place. For the purposes of this
case, it is necessary to say only that Powell showed
nothing more than that he was to some degree compelled

viction of a heroin addict for being under the' influence of heroin
in a public place (although other constitutional concepts might be
relevant to such a conviction), or for committing other criminal acts.
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to drink and that he was drunk at the time of his arrest.
He made no showing that he was unable to stay off the
streets on the night in question. 5

Because Powell did not show that his conviction of-
fended the Constitution, I concur in the judgment
affirming the Travis County court.

MR. JUSTICE FORTAS, with whom MR. JUSTICE DOUGLAS,

MR. JUSTICE BRENNAN, and MR. JUSTICE STEWART join,

dissenting.

Appellant was charged with being- found in a state of
intoxication in a public place. This is a violation of
Article 477 of the Texas Penal Code, which reads as
follows:

"Whoever shall get drunk or be found in a state of
intoxication in any public place, or at any private
house except his own, shall be fined not exceeding
one hundred dollars."

Appellant was tried in the Corporation Court of Austin.,
Texas. He was found guilty and fined $20. He ap-
pealed to the County Court at Law No. 1 of Travis
County, Texas, where a trial de novo was held. Appel-
lant was defended by counsel who urged that appellant
was "afflicted with the disease of chronic alcoholism
which has destroyed the power of his will to resist the
constant, excessive consumption of alcohol; his appear-

I do not question the power of the State to remove a help-
lessly intoxicated person from a public street, although against
his will, and to hold him until he has regained his powers. The
person's own safety and the public interest require this much.
A statute such as the one challenged in this case is constitutional
insofar as it authorizes a police officer to arrest any seriously intoxi-
cated person when he is encountered in a public place. Whether
such a person may be charged and convicted for violating the
statute will depend upon whether he is entitled to the protection
of the Eighth Amendment.
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ance in public in that condition is not of his own volition,
but a compulsion symptomatic of the disease of chronic
alcoholism." Counsel contended that to penalize appel-
lant for public intoxication would be to inflict upon
him cruel and unusual punishment, in violation of the
Eighth and Fourteenth Amendments to the United States
Constitution.

At the trial in the county court, the arresting officer
testified that he had observed appellant in the 2000 block
of Hamilton Street in Austin; that appellant staggered
when he walked; that his speech was slurred; and that he
smelled strongly of alcohol. He was not loud or bois-
terous; he did not resist arrest; he was cooperative with
the officer.

The defense established that appellant had been con-
victed of public intoxication approximately 100 times
since 1949, primarily in Travis County, Texas. The cir-
cumstances were always the same: the "subject smelled
strongly of alcoholic beverages, staggered when walking,
speech incoherent." At the end of the proceedings, he
would be fined: "down in Bastrop County, it's $25.00
down there, and it's $20.00 up here [in Travis County]."
Appellant was usually unable to pay the fines imposed
for these offenses, and therefore usually has been obliged
to work the fines off in jail. The statutory rate for work-
ing off such fines in Texas is one day in jail for each $5
of fine unpaid. Texas Code Crim. Proc., Art. 43.09.

Appellant took the stand. He testified that he works.
.at a tavern shining shops. He makes about $12 a week
which he uses to buy wine. He has a family, but he
does not contribute to its support. He drinks wine every
day. He gets drunk about once a week. When he gets
drunk, he usually goes to sleep, "mostly" in public places
such as the sidewalk. He dloes not disturb the peace
or interfere with others.

132



OCTOBER TERM, 1967.

FORTAS, J., dissenting. 392 U. S.

The defense called as a witness Dr. David Wade, a
Fellow of the American Medical Association and a former
President of the Texas Medical Association. Dr. Wade
is a qualified doctor of medicine, duly certificated in psy-
chiatry. He has been engaged in the practice of psy-
chiatry for more than 20 years. During all of that time
he has been especially interested in the problem of alco-
holism. He has treated alcoholics; lectured and written
on the subject; and has observed the work of various
institutions in treating alcoholism. Dr. Wade testified
that he had observed and interviewed the appellant.
He said that appellant has a history of excessive drinking
dating back to his early years; that appellant drinks only
wine and beer; that "he rarely passes a week without
going on an alcoholic binge"; that "his consumption of
alcohol is limited only by his finances, and when he is
broke, he makes an effort to secure alcohol by getting
his friends to buy alcohol for him"; that he buys a "fifty
cent bottle" of wine, always with the thought that this is
all he will drink; but that he ends by drinking all he can
buy until he "is ... passed out in some joint or out on the
sidewalk." According to Dr. Wade, appellant "has never
engaged in any activity that is destructive to society or
to anyone except himself." He has never received med-
ical or psychiatric treatment for his drinking problem.
He has never been referred to Alcoholics Anonymous,
a.voluntary association for helping alcoholics, nor has he
ever been sent to the State Hospital.

Dr. Wade's conclusion was that "Leroy Powell is an
alcoholic and that his alcoholism is in a chronic stage."
Although the doctor responded affirmatively to a ques-
tion as to whether the appellant's taking the first drink
on any given occasion is "a voluntary exercise of will,"
his testimony was that "we must take into account"
the fact that chronic alcoholics have a "compulsion" to
drink which "while not completely overpowering, is a
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very strong influence, an exceedingly strong influence,"
and that this compulsion is coupled with the "firm belief
in their mind that they are going to be able to handle
it from now on." It was also Dr. Wade's opinion that
appellant "has an uncontrollable compulsion to drink"
and that he "does not have the willpower [to resist the
constant excessive consumption of alcohol or to avoid
appearing in public when intoxicated] nor has he been

.given medical treatment to enable him to develop this
willpower."

The trial judge in the county court, sitting without
a jury, made the following findings of fact:

"(1) That chronic alcoholism is a disease which
destroys the afflicted person's will power to resist
the constant, excessive consumption of alcohol.

"(2) That a chronic alcoholic does not appear in
public by his own volition but under a compulsion
symptomatic of tile disease of chronic alcoholism.

"(3) That Leroy Powell, deTendant herein, is a
chronic alcoholic who is afflicted with the disease of
chronic alcoholism." 1

1 I do not understand the relevance of our knowing "very little

about the circumstances surrounding the drinking bout which re-
sulted in this conviction, or about Leroy Powell's drinking problem."
(Opinion of MARSHALL, J., ante, at 521-522). We do not "tradi-
tionally" sit as a trial court, much less as a finder of fact. I submit
that we must accept the findings of the trial court as they were made
and not as the members of this Court would have made them had
they sat as triers of fact. I would add, lest I create a misunder-
standing, that I do not suggest in this opinion that Leroy Powell
had a constitutional right, based upon the evidence adduced at his
tridl, to the findings of fact that were made by the county court;
only that once such findings were in fact made, it became the duty
of the trial court to apply the relevant legal principles and to declare
that appellant's conviction would be constitutionally invalid. See
infra, at 567-570.

I confess, too, that I do not understand the relevance of our
knowing very little "about alcoholism itself," given what we do
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The court then rejected appellant's constitutional de-
fense, entering the following conclusion of law:

"(1) The fact that a person is a chronic alcoholic
afflicted with the disease of chronic alcoholism, is
not a defense to being charged with the offense
of getting drunk or being found in a state of intoxi-
cation in any public place under Art. 477 of the
Texas Penal Code."

The court found appellant guilty as charged and in-
creased his fine to $50. Appellant did not have the right
to appeal further within the Texas judicial system. Tex.
Code Crim. Proc., Art. 4.03. He filed a jurisdictional
statement in this Court.

I.

The issue posed in this case is a narrow one. There is
no challenge here to the validity of public intoxication
statutes in general or to the Texas public intoxication
statute in particular. This case does not concern the
infliction of punishment upon the "social" drinker--or
upon anyone other than a "chronic alcoholic" who, as the
trier of fact here found, cannot "resist the consent, exces-
sive consumption of alcohol." Nor does it relAte to any
offense other than the crime of public intoxication.

The sole question presented-is whether a criminal pen-
alty may be imposed upon a person suffering the disease
of "chronic alcoholism" for a condition-being "in a state
of intoxication" in public-which is a characteristic part
of the pattern of his disease and which, the trial court
found, was not the consequence of appellant's volition but
of "a compulsion symptomatic of the disease of chronic
alcoholism." We must consider whether the Eighth
Amendment, made applicable to the States through the

krow-that findings such as those made in this case are, in the
view of competent medical authorities, perfectly plausible. See
infra, at 560-562.
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Fourteenth Amendment, prohibits the imposition of this
penalty in these rather special circumstances as "cruel
and unusual punishment." This case does not raise any
question as to the right of the police to stop and detain
those who are intoxicated in public, whether as a result
of the disease or otherwise; or as to the State's power
to commit chronic alcoholics for treatment. Nor does
it concern the responsibility of an alcoholic for criminal
acts. We deal here with the mere condition of being
intoxicated in public.2

II.

As I shall discuss, consideration of the Eighth Amend-
ment issue in this case requires an understanding of "the
disease of chronic alcoholism" with which, as the trial
court found, appellant is afflicted, which has destroyed his
"will power to resist the constant, excessive consumption
of alcohol," and which leads him to "appear in public
[not] by his own volition but under a compulsion symp-
tomatic of the disease of chronic alcoholism." It is true,
of course, that there is a great deal that remains to be dis-
covered about chronic alcoholism. Although many as-
pects of the disease remain obscure, there are some hard
facts--medical and, especially, legal facts-that are ac-
cessible to us and that provide a context in which the
instant case may be analyzed. We are similarly woefully
deficient in our medical, diagnostic, and therapeutic

2 It is not foreseeable that findings such as those which are

decisive here-namely that the appellant's being intoxicated in pub-
lic was a part of the pattern of his disease and due to a compulsion
symptomatic of that disease-could or would be made in the case
of offenses such as driving a car while intoxicated, assault, theft, or
robbery. Such offenses require independent acts or conduct and
do not typically flow from and are not part of the syndrome of the
disease of chronic alcoholism. If an alcoholic should be convicted
for criminal conduct which is not a characteristic and involuntary
part of the pattern of the disease as it afflicts him, nothing herein
would prevent his punishment.
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knowledge of mental disease and the problem of insanity;
but few would urge that, because of this, we should
totally reject the legal significance of what we do know
about these phenomena.

Alcoholism I is a major problem in the United States.
In 1956 the American Medical Association for the first
time designated alcoholism as a major medical problem
and urged that alcoholics be admitted to general hospitals
for' care.8 This significant development marked the ac-
ceptance among the medical profession of the "disease
concept of alcoholism."' Although there is some prob-

3 The term has been variously defined. The National Council on
Alcoholism has defined "alcoholic" as "a person who is powerless to
stop drinking and whose drinking seriously alters his normal living
pattern." The American Medical Association has defined alcoholics
as "those excessive drinkers whose dependence on alcohol has at-
tained such a degree that it shows a noticeable disturbance or inter-
ference with their bodily or mental health, their interpersonal
relations, and their satisfactory social and economic functioning."

For other common definitions of alcoholism, see Keller, Alco-
holism: Nature and Extent of the Problem, in Understanding Alco-
holism, 315 Annals 1, 2 (1958); 0. Diethelm, Etiology of Chronic
Alcoholism 4 (1955); T. Plaut, Alcohol Problems-A Report to the
Nation by the Cooperative Commission on the Study of Alco-
holism 39 (1967) (hereafter cited as Plaut); Aspects of Alco-
holism 9 (1963) (published by Roche Laboratories); The Treatment
of Alcoholism-A Study of Programs and Problems 8 (1967) (pub-
lished by the Joint Information Service of the American Psychiatric
Association and the National Association for Mental Health) (here-
after cited as The Treatment of Alcoholism); 2 R. Cecil & R. Loeb,
A Textbook of Medicine 1620, 1625 (1959).
4 It ranks among the top four public health problems of the

'country. M. Block, Alcoholism-Its Facets and Phases (1962).
'5American Medical Association: Report of Reference Committee

on Medical Education and Hospitals, Proceedings of the House of
Delegates, Seattle, Wash., Nov. 27-29, 1956, p. 33; 163 J. A. M. A.
52. (1957).

6 See generally E. Jellinek, The Disease Concept of Alcoholism
(1960).
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lem in defining the concept, its core meaning, as agreed
by authorities, is that alcoholism is caused and main-
tained by something other than the moral fault of the
alcoholic, something that, to a greater or lesser extent
depending upon the physiological or psychological make-
up and history of the individual, cannot be controlled
by him. Today most alcohologists and qualified mem-
bers of the medical profession recognize the validity of
this concept. Recent years have seen an intensification
of medical interest in the subject.! Medical groups have
become active in educating the public, medical schools,
and physicians in the etiology, diagnosis, and treatment
of alcoholism.'

Authorities have recognized that a number of fac-
tors may contribute to alcoholism. Some studies have
pointed to physiological influences, such as vitamin defi-
ciency, hormone imbalance, abnormal metabolism, and
hereditary proclivity. Other researchers have found
more convincing a psychological approach, emphasizing
early environment and underlying conflicts and tensions.
Numerous studies have indicated the influence of socio-
cultural factors. It has been shown, for example, that
the incidence of alcoholism among certain ethnic groups
is far higher than among others.9

7 See, e. g., H. Haggard & E. Jellinek, Alcohol Explored (1942);
0. Diethelm, Etiology of Chronic Alcoholism (1955); A. Ullman,
To Know the Difference (1960); D. Pittman & C. Snyder, Society,
Culture, and Drinking Patterns (1962).

8 See Alcoholism, Public Intoxication and the Law, 2 Col. J. Law
& Soc. Prob. 109, 113 (1966).

"See Alcohol and Alcoholism 24-28 (published by the Public
Health Service of the U. S. Department of Health, Education, and
Welfare). "Although many interesting pieces of evidence have been
assembled, it is not yet known why a small percentage of those who
use alcohol develop a destructive affinity for it." The Treatment of
Alcoholism 9.
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The manifestations of alcoholism are reasonably well
identified. The late E. M. Jellinek, an eminent alco-
hologist, has described five discrete types commonly
found among American alcoholics." It is well estab-
lished that alcohol may be habituative and "can be physi-
cally addicting." 11. It has been said that "the main
point for the nonprofessional is that alcoholism is not
within the control of the person involved. He is not
willfully drinking." 12

Although the treatment of alcoholics has been succes-
ful in many cases, s physicians have been unable to dis-
cover any single treatment method that will invariably
produce satisfactory results. A recent study of available
treatment facilities concludes as follows: 14

"Although ,numerous kinds of therapy and inter-
vention appear to have been effective with various
kinds of problem drinkers, the process of matching
patient and treatment method is not yet highly
developed. There is an urgent need for continued
experimentation, for modifying and improving exist-

" See E. Jellinek, The Disease Concept of Alcoholism 35-41 (1960).
"Alcoholism 3 (1963) (published by the Public Health Service

of the U. S. Department of Health, Education, and Welfare). See
also Bacon, Alcoholics Do Not Drink, in Understanding Alcoholism,
315 Annals 55-64 (1958).

12 A. Ullman, To Know the Difference 22 (1960).
1s In response to the question "can a chronic alcoholic be inedi-

cally treated and returned to society as a useful citizen?" Dr. Wade
testified as follows:
"We believe that it is possible to treat alcoholics, and we have
large numbers of individuals who are now former alcoholics. They
themselves would rather say that their condition has been arrested
and that they remain alcoholics, that they are simply living a
pattern of life, through the help of medicine or whatever source,
that enables them to refrain from drinking and enables them to
combat the compulsion to drink."

"The Treatment of Alcoholism 13.
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ing treatment methods, for developing new ones,
and for careful and well-designed evaluative studies.
Most of the facilities that provide services for alco-
holics have made little, if any, attempt to determine
the effectiveness of the total program or of its
components."

Present services for alcoholics include state and general
hospitals, separate state alcoholism programs, outpatient
clinics, community health centers, general practitioners,
and private psychiatric facilities. 15 Self-help organi-
zations, such as Alcoholics Anonymous, also aid in
treatment and rehabilitation.'

The consequences of treating alcoholics, under the pub-
lic intoxication laws, as criminals can be identified with
more specificity. Public drunkenness is punished as a
crime, under a variety of laws and ordinances, in every
State of the Union." The Task Force on Drunkenness of
the President's Commission on Law Enforcement and Ad-
ministration of Justice has reported that "[t]wo million
arrests in 1965-one of every three arrests in America-
were for the offense of public drunkenness." Is Drunken-
ness offenders make up a large percentage of the popula-
tion in short-term penal institutions. 9 Their arrest and
processing place a tremendous burden upon the police,
who are called upon to spend a large amount of time

15Id., at 13-26. See also Alcohol and Alcoholism 31-40; Plaut

53-85.
"uSee A. Ullman, To Know the Difference 173-191 (1960).
17 For the most part these laws and ordinances, like.Article 477

of the Texas Penal Code, cover the offense of being drunk in a public
place. -See Task Force Report: Drunkenness 1 (1967) (published
by The President's Commission on Law Enforcement and Adminis-
tration of Justice). (hereafter cited as Task Force Report).

18 Ibid.
19 See Alcoholism, Public Intoxication and the Law, 2 Col. J. Law

& Soc. Prob. 109, 110 (1966).
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in arresting for public intoxication and in appearing
at trials for public intoxication, and upon the entire
criminal process."

It is not known how many drunkenness offenders are
chronic alcoholics, but "[t]here is strong evidence . . .
that a large number of those who are arrested have a
lengthy history of prior drunkenness arrests." 21 "There
are instances of the same person being arrested as many
as forty times in a single year on charges of drunkenness,
and every large urban center can point to cases of indi-
viduals appearing before the courts on such charges 125,
150, or even 200 times in the course of a somewhat longer
period." 22

It is entirely clear that the jailing of chronic alcoholics
is punishment. It is not defended as therapeutic, nor is
there any basis for claiming that it is therapeutic (or
indeed a deterrent). The alcoholic offender is caught in
a "revolving door"-leading from arrest on the street
through a brief, unprofitable sojourn in jail, back to the
street and, eventually, another arrest.23 The jails, over-
crowded and put to a use for which they are not suit-

2 0 See Task Force Report 3-4.
21 Id., at 1.
22 F. Allen, The Borderland of Criminal Justice 8 (1964). It does

not, of course, necessarily follow from the frequency of his arrests
that a person is a chronic alcoholic.

23 See D. Pittman & C. Gordon, Revolving Door: A Study of the
Chronic Police Case Inebriate (1958). See also Pittman, Public
Intoxication and the Alcoholic Offender in American Society, Ap-
pendix A to Task Force Report.

Dr. Wade answered each time in the negative when asked:
"Is a chronic alcoholic going to be rehabilitated by simply con-

fining him in jail without medical attention?
"Would putting a chronic alcoholic in jail operate to lessen his

desire for alcohol when he is released?
"Would imposing a monetary fine on a chronic, alcoholic operate

to lessen his desire for alcohol?"
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able, have a destructive effect upon alcoholic inmates."'
Finally, most commentators, as well as experienced

judges,25 are in agreement that "there is probably no
dreUrier example of the futility of using penal sanctions
to solve a psychiatric problem than the enforcement of
the laws against drunkenness." 26

"If all of this effort, all of this investment of time
and money, were producing constructive results, then
we might find satisfaction in the situation despite
its costs. But the fact is that this activity accom-
plishes little that is fundamental. No one can seri-
ously suggest that the threat of fines and jail sen-
tences actually deters habitual drunkenness or
alcoholic addiction. . . . Nor, despite the heroic
efforts being made in a few localities, is there much
reason to suppose that any very effective measures
of cure and therapy can or will be administered in
the jails. But the weary process continues, to the
detriment of the total performance of the law-
enforcement function." 17

III.

It bears emphasis that these data provide only a con-
text for consideration of the instant case. They should
not dictate our conclusion. The questions for this Court
are not settled by reference to medicine or penology.
Our task is to determine whether the principles embodied
in the Constitution of the United States place any limita-
tions upon the circumstances under, which punishment

24 See, e. g., MacCormick, Correctional Views on Alcohol, Alco-
holism, and Crime, 9 Crime & Delin. 15 (1963).

25 See, e. g., Murtagh, Arrests for Public Intoxication, 35 Fordham
L. Rev. 1 (1966).

26 M. Guttmacher & H. Weihofen, Psychiatry and the Law 319
(1952).
27 F. Allen, The Borderland of Criminal Justice 8-9 (1964).
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may be inflicted, and, if so, whether, in the case now
before us, those principles preclude the imposition of
such punishment.

It is settled that the Federal Constitution places some
substantive limitation upon the power of state legis-
latures to define crimes for which the imposition of
punishment is ordered. In Robinson v. California, 370
U. S. 660 (1962), the Court considered a conviction
under a California statute making it a criminal offense
for a person to "be addicted to the use of narcotics."
At Robinson's trial, it was developed that the defendant
had bebn a user of narcotics. The trial court instructed
the jury that "[t]o be addicted to the use of narcotics is
said to be a status or condition and not an act. It is a
continuing offense and differs from most other offenses
in the fact that [it] is chronic rather than acute; that
it continues after it is complete and subjects the offender
to arrest at any time before be reforms." Id., at 662-663.

This Court reversed Robinson's conviction on the
ground that punishment under the law in question was
cruel and unusual, in violation of the Eighth Amend-
ment of the Constitution as applied to the States through
the Fourteenth Amendment. The Court noted that nar-
cotic addiction is considered to be an illness and that
California had recognized it as such. It held that the
State could not make it a crime for a person to be ill.28

Although Robinson had been sentenced to only 90 days
in prison for his offense, it was beyond the power of the
State to prescribe such punishment. As MR. JUSTICE

STEWART, speaking for the Court, said: "[e]ven one day

2s "We would forget the teachings of the Eighth Amendment if
we allowed sickness to be made a crime and permitted sick people
to be punished for being sick. This age of enlightenment cannot
tolerate such barbarous action." 370 U. S., at 678 (DouGLAs, J.,
concurring).
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in prison would be a cruel and unusual punishment for
the 'crime' of having a common cold." 370 U. S., at 667.

Robinson stands upon a principle which, despite its
subtlety, must be simply, stated and respectfully applied
because it is the foundation of individual liberty and the
cornerstone of the relations between a civilized state and
its citizens: Criminal penalties may not be inflicted upon
a person for being in a condition he is powerless to change.
In all probability, Robinson at some time before his
conviction elected to take narcotics. , But the crime as
defined did not punish this conduct.29 The statute im-
posed a penalty for the offense of "addiction"-a condi-
tion which Robinson could not control. Once Robinson
had become an addict, he was utterly powerless to avoid
criminal guilt. He was powerless to choose not to violate
the law.

In the present case, appellant is charged with a crime
composed of two elements--being intoxicated and'being
found in a public place while in that condition. The
crime, So defined, differs from that in Robinson. The
statute covers more than a mere status." But the essen-

29 The Court noted in Robinson that narcotic addiction "is ap-
parently an illness which may be contracted innocently or involun-
tarily." Id., at 667. In the case of alcoholism it is even more
likely that the disease may be innocently contracted, since the drink-
ing of alcoholic beverages is a common activity, generally accepted
in our society, while the purchasing and taking of drugs are crimes.
As in Robinson, the State has not argued here that Powell's con-
viction may be supported by his "voluntary" action in becoming
afflicted.

80 In Robinson, we distinguished between punishment for the
"status" of addiction and punishment of an "act":
"This statute . . .is not one which punishes a 'person for the use
of narcotics, for their purchase, sale or possession, or for antisocial
or disorderly behavior resulting from their administration. It is
not a law which even purports to provide or require medical treat-
ment. Rather, we deal with a statute which makes the 'status'

312-243 0 - 69 - 39
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tial constitutional defect here is the same as in Robinson,
for in both cases the patticular defendant was accused of
being in a condition which he had no capacity to change
or avoid. The trial judge sitting as trier of fact found,
upon the medical and other relevant testimony, that
Powell is a "chronic alcoholic." He defined appellant's
"chronic alcoholism" as "a disease which destroys the
afflicted person's will power to resist the constant, ex-
cessive consumption of alcohol." He also found that "a
chronic alcoholic does not appear in public by his own
volition but under a compulsion symptomatic of the
disease of chronic alcoholism." I read these findings
to mean that appellant was powerless to avoid drinking;
that having taken his first drink, he had "an uncon-
trollable compulsion to drink" to the point of intoxica-
tion; and that, once intoxicated, he could not prevent
himself from appearing in public places.31

of narcotic addition a criminal offense, for which the offender may
be prosecuted 'at any time before he reforms.' California has said
that a person can be continuously guilty of this offense, whether
or not he has ever used or possessed any narcotics within the State,
and whether or not he has been guilty of any antisocial behavior
there." Id., at 666.
31 1 also read these findings to mean that appellant's disease

is such that he cannot be deterred by Article 477 of the Texas
Penal Code from drinking to excess and from appearing in public
while intoxicated. See n. 23, supra.

'Finally, contrary to the views of MR. JUSTICE WHITE, ante, at 549-
551, I believe these findings must fairly be read to encompass the
facts that my Brother WHITE agrees would require reversal, that is,
that for appellant Powell, "resisting drunkenness" and "avoiding
public places when intoxicated" on the occasion in question were
"impossible." Accordingly, in MR. JUSTICE WHITE's words, "[the]
statute is in effect a law which bans a single act for which [he] may
not be convicted under the Eighth Amendment-the act of getting
drunk." In my judgment, the findings amply show that "it was not
feasible for [Powell] to have made arrangements to prevent his being
in public when drunk and that tiis extreme drunkennesss sufficiently
deprived him of his faculties on the occasion in issue."
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Article 477 of the Texas Penal Code is specifically
directed to the accused's presence while in a state of
intoxication, "in any public place, or at any private house
except his own." This is the essence of the crime. Ordi-
narily when the State proves such presence in a state of
intoxication, this will be sufficient for conviction, and the
punishment prescribed by the State may, of course, be
validly imposed. But here the findings of the trial judge
call into play the principle that a person may not be pun-
ished if the condition essential to constitute the defined
crime is part of the pattern of his disease and is occa-
sioned by a compulsion symptomatic of the disease.
This principle, narrow in scope and applicability, is
implemented by the Eighth Amendment's prohibition
of "cruel and unusual punishment," as we construed that
command in Robinson. It is true that the command
of the Eighth Amendment and its antecedent provision
in the Bill of Rights of' 1689 were initially directed to
the type and degree of punishment inflicted. 2 But in
Robinson we recognized that "the principle that would
deny power to exact capital punishment for a petty
crime would also deny power to punish a person by
fine or imprisonment for being sick." 370 U. S., at 676
(MR. JUSTICE DOUGLAS, concurring) .3

The findings in this case, read against the background
of the medical and sociological data to which I have
referred, compel the conclusion that the infliction upon
appellant of a criminal penalty for being intoxicated in

32 See, e. g., Trop v. Dulles, 356 U. S. 86 (1958); Weems v. United
States, 217 U. S. 349 (1919). See generally Note, The Cruel and
Unusual Punishment Clause"ahd the Substantive Criminal Law, 79
Harv. L. Rev. 635, 636-645 (1966).

3 Convictions of chronic alcoholics for violations of public intoxi-
cation statutes have been invalidated on Eighth Amendment grounds
in two circuits. See Easter v. District of Columbia, 124 U. S. App.
D. C. 33, 361 F. 2d 50 (1966); Driver v. Hinnant, 356 F. 2d 761
Wo A. 4th Cir. 1966).
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a public place would be "cruel and inhuman punishment"
within the prohibition of the Eighth Amendment. This
conclusion follows because appellant is a "chronic alco-
holic" who, according to the trier of fact, cannot resist
the "constant excessive consumption of alcohol" and
does not appear in public by his own volition but under
a "compulsion" which is part of his condition.

I would reverse the judgment below.
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Tobe v. City of Santa Ana, 892 P.2d 1145 (Cal. 1995) 
BAXTER, Associate Justice. 

I. BACKGROUND
In October 1992, Santa Ana added article VIII, 
section 10–400 et seq. (the ordinance) to its mu-
nicipal code. The declared purpose of the ordi-
nance was to maintain public streets and other 
public areas in the city in a clean and accessible 
condition. Camping and storage of personal prop-
erty in those areas, the ordinance recited, inter-
fered with the rights of others to use those areas 
for the purposes for which they were intended. 
The ordinance provides: 
“Sec. 10–402. Unlawful Camping. 
“It shall be unlawful for any person to camp, oc-
cupy camp facilities or use camp paraphernalia in 
the following areas, except as otherwise provided: 
“(a) any street; 
“(b) any public parking lot or public area, im-
proved or unimproved. 
“Sec. 10–403. Storage of Personal Property in 
Public Places. 
 “It shall be unlawful for any person to store per-
sonal property, including camp facilities and camp 
paraphernalia, in the following areas, except as 
otherwise provided by resolution of the City 
Council: 
“(a) any park; 
“(b) any street; 
“(c) any public parking lot or public area, im-
proved or unimproved.”1  

1 Section 10–401 of the ordinance defines the terms: 
“(a) Camp means to pitch or occupy camp facilities; to use 
camp paraphernalia. 
“(b) Camp facilities include, but are not limited to, tents, 
huts, or temporary shelters. 
“(c) Camp paraphernalia includes, but is not limited to, 
tarpaulins, cots, beds, sleeping bags, hammocks or non-city 
designated cooking facilities and similar equipment. 
“(d) Park means the same as defined in section 31–1 of this 
Code. 
“(e) Store means to put aside or accumulate for use when 
needed, to put for safekeeping, to place or leave in a loca-
tion. 

Plaintiffs in these consolidated actions  are: (1) 
homeless persons and taxpayers who appealed 
from a superior court order which struck “to live 
temporarily in a camp facility or outdoors” from 
the ordinance,  but otherwise denied their petition 
for writ of mandate by which they sought to bar 
enforcement of the ordinance (Tobe),  and (2) 
persons who, having been charged with violating 
the ordinance, demurred unsuccessfully to the 
complaints and thereafter sought mandate to 
compel the respondent municipal court to sustain 
their demurrers (Zuckernick). 
Plaintiffs offered evidence to demonstrate that the 
ordinance was the culmination of a four-year ef-
fort by Santa Ana to expel homeless persons. 
There was evidence that in 1988 a policy was de-
veloped to show “vagrants” that they were not 
welcome in the city. To force them out, they were 
to be continually moved from locations they fre-
quented by a task force from the city’s police and 
recreation and parks departments; early park 
closing times were to be posted and strictly en-
forced; sleeping bags and accessories were to be 
disposed of; and abandoned shopping carts were 
to be confiscated. Providers of free food were to 
be monitored; sprinklers in the Center Park were 
to be turned on often; and violations of the city 
code by businesses and social service agencies in 
that area were to be strictly enforced. This effort 
led to a lawsuit which the city settled in April 
1990. 
Santa Ana then launched an August 15, 1990, 
sweep of the civic center area arresting and hold-
ing violators for offenses which included blocking 
passageways, drinking in public, urinating in pub-
lic, jaywalking, destroying vegetation, riding bi-
cycles on the sidewalk, glue sniffing, removing 
trash from a bin, and violating the fire code. Some 
conduct involved nothing more than dropping a 
match, leaf, or piece of paper, or jaywalking. The 
arrestees were handcuffed and taken to an athletic 

“(f) Street means the same as defined in section 1–2 of this 
Code.” 
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field where they were booked, chained to benches, 
marked with numbers, and held for up to six 
hours, after which they were released at a differ-
ent location. Homeless persons among the ar-
restees claimed they were the victims of discrim-
inatory enforcement. The municipal court found 
that they had been singled out for arrest for of-
fenses that rarely, if ever, were the basis for even 
a citation. 
In October 1990, Santa Ana settled a civil action 
for injunctive relief, agreeing to refrain from dis-
criminating on the basis of homelessness, from 
taking action to drive the homeless out of the city, 
and from conducting future sweeps and mass ar-
rests. That case, which was to be dismissed in 
1995, was still pending when the camping ordi-
nance was passed in 1992. 
Evidence in the form of declarations regarding the 
number of homeless and facilities for them was 
also offered. In 1993 there were from 10,000 to 
12,000 homeless persons in Orange County and 
975 permanent beds available to them. When Na-
tional Guard armories opened in cold weather, 
there were 125 additional beds in Santa Ana and 
another 125 in Fullerton. On any given night, 
however, the number of shelter beds available was 
more than 2,500 less than the need. 
The Court of Appeal majority, relying in part on 
this evidence, concluded that the purpose of the 
ordinance—to displace the homeless—was ap-
parent. On that basis, it held that the ordinance 
infringed on the right to travel, authorized cruel 
and unusual punishment by criminalizing status, 
and was vague and overbroad. The city contends 
that the ordinance is constitutional on its face. We 
agree. We also conclude that, if the Tobe petition 
sought to mount an as applied challenge to the 
ordinance, it failed to perfect that type of chal-
lenge. 

II. PRELIMINARY CONSIDERATIONS
A. Facial or As Applied Challenge.
Plaintiffs argue that they have mounted an as ap-
plied challenge to the ordinance as well as a facial 
challenge. While they may have intended both, we 

conclude that no as applied challenge to the ordi-
nance was perfected. The procedural posture of 
the Zuckernick action precludes an as applied 
challenge, which may not be made on demurrer to 
a complaint which does not describe the allegedly 
unlawful conduct or the circumstances in which it 
occurred. The Tobe plaintiffs did not clearly al-
lege such a challenge or seek relief from specific 
allegedly impermissible applications of the ordi-
nance. Moreover, assuming that an as applied at-
tack on the ordinance was stated, the plaintiffs did 
not establish that the ordinance has been applied 
in a constitutionally impermissible manner either 
to themselves or to others in the past. 
Because the Court of Appeal appears to have 
based its decision in part on reasoning that would 
be appropriate to a constitutional challenge based 
on a claim that, as applied to particular defend-
ants, the Santa Ana ordinance was invalid, we 
must first consider the nature of the challenge 
made by these petitioners. 
1. The Tobe petition.

[A]n as applied challenge assumes that the statute
or ordinance violated is valid and asserts that the
manner of enforcement against a particular indi-
vidual or individuals or the circumstances in
which the statute or ordinance is applied is uncon-
stitutional. All of the declarants who had been
cited under the ordinance described conduct in
which they had engaged and that conduct appears
to have violated the ordinance. None describes an
impermissible means of enforcement of the ordi-
nance or enforcement in circumstances that vio-
lated the constitutional rights the petition claimed
had been violated. None demonstrated that the
circumstances in which he or she was cited af-
fected the declarant’s right to travel. None states
facts to support a conclusion that any punishment,
let alone cruel and unusual punishment proscribed
by the Eighth Amendment, had been imposed.
Since no constitutionally impermissible pattern, or
even single instance, of constitutionally imper-
missible enforcement was shown, no injunction
against such enforcement could be issued and
none was sought by plaintiffs.
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Because the Tobe plaintiffs sought only to enjoin 
any enforcement of the ordinance and did not 
demonstrate a pattern of unconstitutional en-
forcement, the petition must be considered as one 
which presented only a facial challenge to the or-
dinance. 

2. The Zuckernick petition.
None of the complaints in the Zuckernick pro-
ceedings included any allegations identifying the 
defendant as an involuntarily homeless person 
whose violation of the ordinance was involuntary 
and/or occurred at a time when shelter beds were 
unavailable.   Although the petition for writ of 
mandate included allegations regarding Santa 
Ana’s past efforts to rid the city of its homeless 
population, those allegations, even if true, were 
irrelevant to the legal sufficiency of the com-
plaints.  
Therefore, while we are not insensitive to the im-
portance of the larger issues petitioners and amici 
curiae   seek to raise in these actions, or to the 
disturbing nature of the evidence which persuaded 
the Court of Appeal to base its decision on what it 
believed to be the impact of the ordinance on 
homeless persons, the only question properly be-
fore the municipal and superior courts and the 
Court of Appeal for decision was the facial valid-
ity of the ordinance. 
This court’s consideration will, therefore, be lim-
ited to the facial validity of the ordinance. 

B. Motive of Legislators.
 The Court of Appeal also considered the evi-
dence of Santa Ana’s past attempts to remove 
homeless persons from the city significant evi-
dence of the purpose for which the ordinance was 
adopted. It then considered that purpose in as-
sessing the validity of the ordinance. While the 
intent or purpose of the legislative body must be 
considered in construing an ambiguous statute or 
ordinance, the motive of the legislative body is 
generally irrelevant to the validity of the statute or 
ordinance.  
The Court of Appeal relied in part on Pottinger 

v. City of Miami (S.D.Fla.1992) 810 F.Supp.

1551, 1581, for its assumption that consideration 
of the motives of the Santa Ana City Council may 
be considered in assessing the validity of the or-
dinance. That is not the rule in this state, but even 
were it so, Pottinger was not a challenge to the 
facial validity of the Miami ordinance in question 
there. Moreover, the district court’s conclusion 
that the ordinance was invalid as applied was not 
based on the motives of the legislators in enacting 
the ordinance. The court considered internal 
memoranda and evidence of arrest records as evi-
dence of the purpose underlying enforcement of 
the ordinance against homeless persons. 
 Absent a basis for believing that the ordinance 
would not have been adopted if the public areas of 
Santa Ana had been appropriated for living ac-
commodation by any group other than the home-
less, or that it was the intent of that body that the 
ordinance be enforced only against homeless per-
sons, the ordinance is not subject to attack on the 
basis that the city council may have hoped that its 
impact would be to discourage homeless persons 
from moving to Santa Ana. 
We cannot assume … that the sole purpose of the 
Santa Ana ordinance was to force the homeless 
out of the city. The city had agreed to discontinue 
such attempts when it settled the prior litigation. 
The record confirms that the city faced a problem 
common to many urban areas, the occupation of 
public parks and other public facilities by home-
less persons. Were we to adopt the approach sug-
gested by the dissent, any facially valid ordinance 
enacted by a city that had once acted in a legally 
impermissible manner to achieve a permissible 
objective could be found invalid on the basis that 
its past conduct established that the ordinance was 
not enacted for a permissible purpose. Absent ev-
idence other than the enactment of a facially valid 
ordinance, we cannot make that assumption here. 

III. FACIAL VALIDITY OF THE SANTA
ANA ORDINANCE 

A. Right to Travel.
 Although no provision of the federal Constitution 
expressly recognizes a right to travel among and 
between the states, that right is recognized as a 
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fundamental aspect of the federal union of states. 
“For all the great purposes for which the Federal 
government was formed, we are one people, with 
one common country. We are all citizens of the 
United States; and, as members of the same 
community, must have the right to pass and repass 
through every part of it without interruption, as 
freely as in our own States.” (Passenger Cases 
(1849) 48 U.S. (7 How.) 283, 492, 12 L.Ed. 702 
(dis. opn. of Taney, C.J.).) 
In the Passenger Cases, supra, 48 U.S. (7 How.) 
283 the court struck down taxes imposed by the 
States of New York and Massachusetts on aliens 
who entered the state from other states and coun-
tries by ship. The basis for the decision, as found 
in the opinions of the individual justices, was that 
the tax invaded the power of Congress over for-
eign and interstate commerce. The opinion of 
Chief Justice Taney, in which he disagreed with 
the majority on the commerce clause issue, also 
addressed the tax as applied to citizens of the 
United States arriving from other states. That tax 
he believed to be impermissible. Some later deci-
sions of the court trace recognition of the consti-
tutional right of unburdened interstate travel to 
that opinion. (See, e.g., Shapiro v. Thompson 
(1969) 394 U.S. 618, 630. And, relying on the 
dissenting opinion of the Chief Justice in the Pas-
senger Cases, the court struck down a tax on 
egress from the State of Nevada in Crandall v. 
Nevada (1867) 73 U.S. (6 Wall.) 35, 18 L.Ed. 
745, holding that the right of interstate travel was 
a right of national citizenship which was essential 
if a citizen were to be able to pass freely through 
another state to reach the national or a regional 
seat of the federal government. 
Other cases find the source of the right in the 
privileges and immunities clause. In Paul v. Vir-
ginia (1868) 75 U.S. (8 Wall.) 168, 19 L.Ed. 357, 
the court rejected a challenge predicated on the 
privileges and immunities clause made by a cor-
poration to a tax imposed by the State of Virginia 
on out-of-state insurance companies. In so doing, 
it recognized interstate travel as a right guaranteed 
to citizens. “It was undoubtedly the object of the 
clause in question to place the citizens of each 

State upon the same footing with citizens of other 
States, so far as the advantages resulting from cit-
izenship in those States are concerned. It relieves 
them from the disabilities of alienage in other 
States; it inhibits discriminating legislation against 
them by other States; it gives them the right of 
free ingress into other States, and egress from 
them; it insures to them in other States the same 
freedom possessed by the citizens of those States 
in the acquisition and enjoyment of property and 
in the pursuit of happiness; and it secures to them 
in other States the equal protection of their laws.” 
(Id., at p. 180, italics added.) 
In the Slaughter–House Cases (1872) 83 U.S. (16 
Wall.) 36, the court equated the rights protected 
by the privileges and immunities clause to those 
in the corresponding provision of the Articles of 
Confederation which provided that the inhabitants 
of each state were to have “ ‘the privileges and 
immunities of free citizens in the several States; 
and the people of each State shall have free in-
gress and regress to and from any other State....’”  
The privileges and immunities clause was also the 
source of the right of interstate travel as an inci-
dent of national citizenship. The right to travel, or 
right of migration, now is seen as an aspect of 
personal liberty which, when united with the right 
to travel, requires “that all citizens be free to trav-
el throughout the length and breadth of our land 
uninhibited by statutes, rules, or regulations which 
unreasonably burden or restrict this movement.”  
In a line of cases originating with Shapiro v. 
Thompson, the court has considered the right to 
travel in the context of equal protection challenges 
to state laws creating durational residency re-
quirements as a condition to the exercise of a 
fundamental right or receipt of a state benefit. In 
those cases the court has held that a law which 
directly burdens the fundamental right of migra-
tion or interstate travel is constitutionally imper-
missible. Therefore a state may not create classi-
fications which, by imposing burdens or re-
strictions on newer residents which do not apply 
to all residents, deter or penalize migration of 
persons who exercise their right to travel to the 
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state. 
In Shapiro, where public assistance was denied 
residents who had lived in the state for less than 
one year, the court held that durational residence 
as a condition of receiving public assistance con-
stituted invidious discrimination between resi-
dents, and that if a law had no other purpose than 
chilling the exercise of a constitutional right such 
as that of migration of needy persons into the state 
the law was impermissible. Further, “any classifi-
cation which serves to penalize the exercise of 
[the right of migration], unless shown to be nec-
essary to promote a compelling governmental in-
terest, is unconstitutional.”  
Next, durational residence requirements for voting 
were struck down by the court in Dunn v. Blum-
stein (1972) 405 U.S. 330.  
The court’s focus on whether the law directly 
burdened, by penalizing, interstate travel contin-
ued in Memorial Hospital v. Maricopa County 
(1974) 415 U.S. 250, in which a durational resi-
dence requirement for indigent, nonemergency 
medical care at county expense was challenged. 
The court held that the restriction denied new-
comers equal protection, impinged on the right to 
travel by denying basic necessities of life, and 
penalized interstate migration. 
In each of these cases the court had before it a law 
which denied residents a fundamental constitu-
tional right (voting) or a governmental benefit 
(public assistance, medical care) on the basis of 
the duration of their residence. The law created 
two classes of residents. In Zobel v. Williams 
(1982) 457 U.S. 55, where the right to share in oil 
revenues was based on the duration of residence 
in Alaska, the court noted that the right to travel 
analysis in those cases, which did not create an 
actual barrier to travel, was simply a type of equal 
protection analysis. “In addition to protecting 
persons against the erection of actual barriers to 
interstate movement, the right to travel, when ap-
plied to residency requirements, protects new res-
idents of a state from being disadvantaged be-
cause of their recent migration or from otherwise 
being treated differently from longer term resi-

dents. In reality, right to travel analysis refers to 
little more than a particular application of equal 
protection analysis. Right to travel cases have 
examined, in equal protection terms, state distinc-
tions between newcomers and longer term resi-
dents.”  
The right of intrastate travel has been recognized 
as a basic human right protected by article I, sec-
tions 7 and 24 of the California Constitution.  
Neither the United States Supreme Court nor this 
court has ever held, however, that the incidental 
impact on travel of a law having a purpose other 
than restriction of the right to travel, and which 
does not discriminate among classes of persons by 
penalizing the exercise by some of the right to 
travel, is constitutionally impermissible. 
By contrast, in a decision clearly relevant here, a 
zoning law which restricted occupancy to family 
units or nonfamily units of no more than two per-
sons was upheld by the Supreme Court, notwith-
standing any incidental impact on a person’s pref-
erence to move to that area, because the law was 
not aimed at transients and involved no funda-
mental right. (Village of Belle Terre v. Boraas 
(1974) 416 U.S. 1, 7. 
Courts of this state have taken a broader view of 
the right of intrastate travel, but have found viola-
tions only when a direct restriction of the right to 
travel occurred. 
This court has also rejected an argument that any 
legislation that burdens the right to travel must be 
subjected to strict scrutiny and sustained only if a 
compelling need is demonstrated.  
We do not question the conclusion of the Court of 
Appeal that a local ordinance which forbids 
sleeping on public streets or in public parks and 
other public places may have the effect of deter-
ring travel by persons who are unable to afford or 
obtain other accommodations in the location to 
which they travel. Assuming that there may be 
some state actions short of imposing a direct bar-
rier to migration or denying benefits to a newly 
arrived resident which violate the right to travel, 
the ordinance does not do so. It is a nondiscrimi-
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natory ordinance which forbids use of the public 
streets, parks, and property by residents and non-
residents alike for purposes other than those for 
which the property was designed. It is not consti-
tutionally invalid because it may have an inci-
dental impact on the right of some persons to in-
terstate or intrastate travel. 
 As we have pointed out above, to succeed in a 
facial challenge to the validity of a statute or or-
dinance the plaintiff must establish that “ ‘the 
act’s provisions inevitably pose a present total and 
fatal conflict with applicable constitutional provi-
sions.’ ” All presumptions favor the validity of a 
statute. The court may not declare it invalid unless 
it is clearly so.  
Since the Santa Ana ordinance does not on its face 
reflect a discriminatory purpose, and is one which 
the city has the power to enact, its validity must 
be sustained unless it cannot be applied without 
trenching upon constitutionally protected rights. 
The provisions of the Santa Ana ordinance do not 
inevitably conflict with the right to travel. The 
ordinance is capable of constitutional application. 
The ordinance prohibits “any person” from 
camping and/or storing personal possessions on 
public streets and other public property. It has no 
impact, incidental or otherwise, on the right to 
travel except insofar as a person, homeless or not, 
might be discouraged from traveling to Santa Ana 
because camping on public property is banned. 
An ordinance that bans camping and storing per-
sonal possessions on public property does not di-
rectly impede the right to travel. Even assuming 
that the ordinance may constitute an incidental 
impediment to some individuals’ ability to travel 
to Santa Ana, since it is manifest that the ordi-
nance is capable of applications which do not of-
fend the Constitution in the manner suggested by 
petitioners and the Court of Appeal, the ordinance 
must be upheld. 
Our conclusion that the Santa Ana ordinance does 
not impermissibly infringe on the right of the 
homeless, or others, to travel, finds support in the 
decision of the United States District Court in 
Joyce v. City and County of San Francisco (1994) 

846 F.Supp. 843. The plaintiffs, on behalf of a 
class of homeless individuals, sought a prelimi-
nary injunction to prevent implementation of a 
program of enforcement (the Matrix Program) of 
state and municipal laws which were commonly 
violated by the homeless residents of the City. 
Among the laws to be enforced were those ban-
ning “camping” or “lodging” in public parks and 
obstructing sidewalks. It was claimed, inter alia, 
that the Matrix Program infringed on the right to 
travel. The court rejected that argument and re-
fused to require the City to show a compelling 
state interest to justify any impact the program 
might have on the right of the class members to 
travel. It noted that the program was not facially 
discriminatory as it did not distinguish between 
persons who were residents of the City and those 
who were not. In so doing, the court suggested 
that the opinion of the Court of Appeal in this 
case was among those which constituted exten-
sions of the right to travel that appeared to be 
“unwarranted under the governing Supreme Court 
precedent.” We agree. 
 The right to travel does not, as the Court of Ap-
peal reasoned in this case, endow citizens with a 
“right to live or stay where one will.” While an 
individual may travel where he will and remain in 
a chosen location, that constitutional guaranty 
does not confer immunity against local trespass 
laws and does not create a right to remain without 
regard to the ownership of the property on which 
he chooses to live or stay, be it public or privately 
owned property. 
 Moreover, lest we be understood to imply that an 
as applied challenge to the ordinance might suc-
ceed on the right to travel ground alone, we cau-
tion that, with few exceptions, the creation or 
recognition of a constitutional right does not im-
pose on a state or governmental subdivision the 
obligation to provide its citizens with the means to 
enjoy that right. Santa Ana has no constitutional 
obligation to make accommodations on or in pub-
lic property available to the transient homeless to 
facilitate their exercise of the right to travel. and 
on the Mall in the nation’s capital violated the 
First Amendment rights of the demonstrators. The 
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court held that it did not, as other areas were 
available for the purpose. Clark dealt with an af-
firmative right—that of free speech—which could 
be restricted in public fora only by reasonable, 
content-neutral time, place and manner re-
strictions. (Id. at p. 293, 104 S.Ct. at p. 3069). The 
court expressly recognized the authority of the 
National Park Service “to promulgate rules and 
regulations for the use of the  
The Court of Appeal erred in holding that the 
Santa Ana ordinance impermissibly infringes on 
the right of the homeless to travel. 

B. Punishment for Status. 
 The Court of Appeal invalidated the ordinance 
for the additional reason that it imposed punish-
ment for the “involuntary status of being home-
less.”   On that basis the court held the ordinance 
was invalid because such punishment violates the 
Eighth Amendment prohibition of cruel and unu-
sual punishment, and the ban on cruel or unusual 
punishment of article I, section 17 of the Califor-
nia Constitution. We disagree with that construc-
tion of the ordinance and of the activity for which 
punishment is authorized. The ordinance permits 
punishment for proscribed conduct, not punish-
ment for status. 
The holding of the Court of Appeal is not limited 
to the face of the ordinance, and goes beyond 
even the evidence submitted by petitioners. Nei-
ther the language of the ordinance nor that evi-
dence supports a conclusion that a person may be 
convicted and punished under the ordinance sole-
ly on the basis that he or she has no fixed place of 
abode. No authority is cited for the proposition 
that an ordinance which prohibits camping on 
public property punishes the involuntary status of 
being homeless or, as the Court of Appeal also 
concluded, is punishment for poverty. Robinson v. 
California (1962) 370 U.S. 660, on which the 
court relied, dealt with a statute which criminal-
ized the status of being addicted to narcotics. The 
court made it clear, however, that punishing the 
conduct of using or possessing narcotics, even by 
an addict, is not impermissible punishment for 
status. 

A plurality of the high court reaffirmed the Rob-
inson holding in Powell v. State of Texas (1968) 
392 U.S. 514, where it rejected a claim that pun-
ishment of an alcoholic for being drunk in public 
was constitutionally impermissible. “The entire 
thrust of Robinson’s interpretation of the Cruel 
and Unusual Punishment Clause is that criminal 
penalties may be inflicted only if the accused has 
committed some act, has engaged in some behav-
ior, which society has an interest in preventing, or 
perhaps in historical common law terms, has 
committed some actus reus. It thus does not deal 
with the question of whether certain conduct can-
not constitutionally be punished because it is, in 
some sense, ‘involuntary’ or ‘occasioned by a 
compulsion.’”  
[T]he Supreme Court has not held that the Eighth 
Amendment prohibits punishment of acts deriva-
tive of a person’s status. Indeed, the district court 
questioned whether “homelessness” is a status at 
all within the meaning of the high court’s deci-
sions. “As an analytical matter, more fundamen-
tally, homelessness is not readily classified as a 
‘status.’ Rather, as expressed for the plurality in 
Powell by Justice Marshall, there is a ‘substantial 
definitional distinction between a “status” ... and a 
“condition”....’ While the concept of status might 
elude perfect definition, certain factors assist in its 
determination, such as the involuntariness of the 
acquisition of that quality (including the presence 
or not of that characteristic at birth), and the de-
gree to which an individual has control over that 
characteristic.”  
The declarations submitted by petitioners in this 
action demonstrate the analytical difficulty to 
which the Joyce court referred. Assuming ar-
guendo the accuracy of the declarants’ descrip-
tions of the circumstances in which they were 
cited under the ordinance, it is far from clear that 
none had alternatives to either the condition of 
being homeless or the conduct that led to home-
lessness and to the citations. 
 The Court of Appeal erred, therefore, in con-
cluding that the ordinance is invalid because it 
permits punishment for the status of being indi-
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gent or homeless. 
C. Vagueness and Overbreadth.

The Court of Appeal concluded that the Santa 
Ana ordinance was vague and overbroad. It based 
its vagueness conclusion on the nonexclusive list 
of examples of camping “paraphernalia” and “fa-
cilities” in the definitions of those terms. Those 
definitions were so unspecific, the court reasoned, 
that they invited arbitrary enforcement of the or-
dinance in the unfettered discretion of the police. 
The overbreadth conclusion was based on reason-
ing that the ordinance could be applied to consti-
tutionally protected conduct. In that respect the 
court held that the verb “store” was overbroad as 
it could be applied to innocent conduct such as 
leaving beach towels unattended at public pools 
and wet umbrellas in library foyers. 

1. Vagueness.
 The Tobe respondents and the People, real party 
in interest in the Zuckernick matter, argue that the 
Court of Appeal failed to apply the tests enunci-
ated by the United States Supreme Court and this 
court in applying the vagueness doctrine. It has 
isolated particular terms rather than considering 
them in context. We agree. 
A penal statute must define the offense with suffi-
cient precision that “ordinary people can under-
stand what conduct is prohibited and in a manner 
that does not encourage arbitrary and discrimina-
tory enforcement.” “The constitutional interest 
implicated in questions of statutory vagueness is 
that no person be deprived of ‘life, liberty, or 
property without due process of law,’ as assured 
by both the federal Constitution (U.S. Const., 
Amends. V, XIV) and the California Constitution 
(Cal. Const., art. I, § 7).”  
 To satisfy the constitutional command, a statute 
must meet two basic requirements: (1) the statute 
must be sufficiently definite to provide adequate 
notice of the conduct proscribed; and (2) the stat-
ute must provide sufficiently definite guidelines 
for the police in order to prevent arbitrary and 
discriminatory enforcement. Only a reasonable 
degree of certainty is required, however. The 

analysis begins with “the strong presumption that 
legislative enactments ‘must be upheld unless 
their unconstitutionality clearly, positively, and 
unmistakably appears. [Citations.] A statute 
should be sufficiently certain so that a person may 
know what is prohibited thereby and what may be 
done without violating its provisions, but it cannot 
be held void for uncertainty if any reasonable and 
practical construction can be given to its lan-
guage.’ ”  
The Court of Appeal erred in holding that the or-
dinance is unconstitutionally vague. The terms 
which the Court of Appeal considered vague are 
not so when the purpose clause of the ordinance is 
considered and the terms are read in that context 
as they should be. Contrary to the suggestion of 
the Court of Appeal, we see no possibility that 
any law enforcement agent would believe that a 
picnic in a public park constituted “camping” 
within the meaning of the ordinance or would be-
lieve that leaving a towel on a beach or an um-
brella in a library constituted storage of property 
in violation of the ordinance. 
The stated purpose of the ordinance is to make 
public streets and other areas readily accessible to 
the public and to prevent use of public property 
“for camping purposes or storage of personal 
property” which “interferes with the rights of oth-
ers to use the areas for which they were intended.” 
No reasonable person would believe that a picnic 
in an area designated for picnics would constitute 
camping in violation of the ordinance. The ordi-
nance defines camping as occupation of camp fa-
cilities, living temporarily in a camp facility or 
outdoors, or using camp paraphernalia. The Court 
of Appeal’s strained interpretation of “living,” 
reasoning that we all use public facilities for “liv-
ing” since all of our activities are part of living, 
ignores the context of the ordinance which pro-
hibits living not in the sense of existing, but 
dwelling or residing on public property. Picnick-
ing is not living on public property. It does not 
involve occupation of “tents, huts, or temporary 
shelters” “pitched” on public property or residing 
on public property. 
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Nor is the term “store” vague. Accumulating or 
putting aside items, placing them for safekeeping, 
or leaving them in public parks, on public streets, 
or in a public parking lot or other public area is 
prohibited by the ordinance. When read in light of 
the express purpose of the ordinance—to avoid 
interfering with use of those areas for the purpos-
es for which they are intended—it is clear that 
leaving a towel on a beach, an umbrella in the 
public library, or a student backpack in a school, 
or using picnic supplies in a park in which picnics 
are permitted is not a violation of the ordinance. 
The ordinance is not vague. It gives adequate no-
tice of the conduct it prohibits. It does not invite 
arbitrary or capricious enforcement. The superior 
court properly rejected that basis of the Tobe 
plaintiffs’ challenge to the ordinance. The Court 
of Appeal erred in reversing that judgment on that 
ground. 

2. Overbreadth. 
 The Court of Appeal reasoned that the ordinance 
was broader than necessary since it banned 
camping on all public property. There is no such 
limitation on the exercise of the police power, 
however, unless an ordinance is vulnerable on 
equal protection grounds or directly impinges on a 
fundamental constitutional right. 
  If the overbreadth argument is a claim that the 
ordinance exceeds the police power of that city, it 
must also fail. There is no fundamental right to 
camp on public property; persons who do so are 
not a suspect classification; and neither of the pe-
titions claims that the ordinance is invidiously 
discriminatory on its face. The Legislature has 
expressly recognized the power of a city “to regu-
late conduct upon a street, sidewalk, or other pub-
lic place or on or in a place open to the public” 
and has specifically authorized local ordinances 
governing the use of municipal parks. Adoption of 
the ordinance was clearly within the police power 
of the city, which may “make and enforce within 

its limits all local, police, sanitary, and other or-
dinances and regulations not in conflict with gen-
eral laws.” As the more than 90 cities and the 
California State Association of Counties that have 
filed an amicus curiae brief in this court have ob-
served, a city not only has the power to keep its 
streets and other public property open and availa-
ble for the purpose to which they are dedicated, it 
has a duty to do so.  
The Court of Appeal also failed to recognize that 
a facial challenge to a law on grounds that it is 
overbroad and vague is an assertion that the law is 
invalid in all respects and cannot have any valid 
application, or a claim that the law sweeps in a 
substantial amount of constitutionally protected 
conduct. The concepts of vagueness and over-
breadth are related, in the sense that if a law 
threatens the exercise of a constitutionally pro-
tected right a more stringent vagueness test ap-
plies.  
Neither the Tobe plaintiffs nor the Zuckernick pe-
titioners have identified a constitutionally pro-
tected right that is impermissibly restricted by ap-
plication or threatened application of the ordi-
nance. There is no impermissible restriction on 
the right to travel. There is no right to use of pub-
lic property for living accommodations or for 
storage of personal possessions except insofar as 
the government permits such use by ordinance or 
regulation. Therefore, the ordinance is not over-
broad, and is not facially invalid in that respect. It 
is capable of constitutional application. 
Since the ordinance is not unconstitutionally 
overbroad, and the facial vagueness challenge 
must fail, the Court of Appeal erred in ordering 
dismissal of the complaints in the Zuckernick 
prosecution and enjoining enforcement of the or-
dinance. 

IV. DISPOSITION 
The judgment of the Court of Appeal is reversed. 
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Background:  Homeless persons brought
§ 1983 action challenging city’s public
camping ordinance on Eighth Amendment
grounds. The United States District Court
for the District of Idaho, Ronald E. Bush,
United States Magistrate Judge, 834
F.Supp.2d 1103, entered summary judg-
ment in defendants’ favor, and plaintiffs
appealed. The Court of Appeals, 709 F.3d
890, reversed and remanded. On remand,

defendants moved for summary judgment,
and the District Court, Bush, United
States Magistrate Judge, 993 F.Supp.2d
1237, granted motion in part and denied it
in part. Appeal was taken.

Holdings:  On denial of panel rehearing
and rehearing en banc, the Court of Ap-
peals, Berzon, Circuit Judge, held that:

(1) homeless persons had standing to pur-
sue their claims even after city adopted
protocol not to enforce its public camp-
ing ordinance when available shelters
were full;

(2) plaintiffs were generally barred by
Heck doctrine from commencing
§ 1983 action to obtain retrospective
relief based on alleged unconstitution-
ality of their convictions;

(3) Heck doctrine had no application to
homeless persons whose citations un-
der city’s public camping ordinance
were dismissed before the state ob-
tained a conviction;

(4) Heck doctrine did not apply to prevent
homeless persons allegedly lacking al-
ternative types of shelter from pursu-
ing § 1983 action to obtain prospective
relief preventing enforcement of city’s
ordinance; and

(5) Eighth Amendment prohibited the im-
position of criminal penalties for sit-
ting, sleeping, or lying outside on pub-
lic property on homeless individuals
who could not obtain shelter.

Reversed and remanded.

Opinion, 902 F.3d 1031, superseded.

Owens, Circuit Judge, filed opinion concur-
ring in part and dissenting in part.

Berzon, Circuit Judge, filed opinion con-
curring in the denial of rehearing en banc.

M. Smith, Circuit Judge, filed opinion dis-
senting from the denial of rehearing en
banc, in which Callahan, Bea, Ikuta, Ben-
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nett, and R. Nelson, Circuit Judges,
joined.

Bennett, Circuit Judge, filed opinion dis-
senting from the denial of rehearing en
banc, in which Bea, Ikuta, and R. Nelson,
Circuit Judges, joined, and in which M.
Smith, Circuit Judge, joined in part.

1. Federal Courts O3675
On appeal from grant of summary

judgment for city on § 1983 claims against
it, the Court of Appeals would review the
record in light most favorable to plaintiffs.
42 U.S.C.A. § 1983.

2. Federal Civil Procedure O103.2, 103.3
For plaintiff to have Article III stand-

ing, he must demonstrate an injury that is
concrete, particularized, and actual or im-
minent, fairly traceable to the challenged
action, and redressable by a favorable rul-
ing.  U.S. Const. art. 3, § 1 et seq.

3. Federal Civil Procedure O103.2
While concept of ‘‘imminent’’ injury,

such as plaintiff must demonstrate to es-
tablish his Article III standing, is con-
cededly somewhat elastic, it cannot be
stretched beyond its purpose, which is to
ensure that the alleged injury is not too
speculative for Article III purposes, i.e.,
that the injury is certainly impending.
U.S. Const. art. 3, § 1 et seq.

4. Constitutional Law O699
Plaintiff need not await an arrest or

prosecution to have constitutional standing
to challenge the constitutionality of crimi-
nal statute.  U.S. Const. art. 3, § 1 et seq.

5. Constitutional Law O699
Plaintiff should not be required to

await and undergo a criminal prosecution
as the sole means of challenging the con-
stitutionality of statute, but will have
standing to seek immediate determination
on that issue, where plaintiff has alleged

an intention to engage in course of conduct
arguably affected with a constitutional in-
terest but proscribed by statute, and
where there exists a credible threat of
prosecution thereunder.  U.S. Const. art.
3, § 1 et seq.

6. Federal Civil Procedure O2467

To defeat a motion for summary judg-
ment premised on alleged lack of standing,
plaintiffs need not establish that they in
fact have standing, but only that there is
genuine question of material fact as to the
standing elements.  U.S. Const. art. 3, § 1
et seq.

7. Federal Civil Procedure O2491.5

Even assuming that homeless shelters
within city accurately self-reported when
they were full, genuine issues of material
fact as to whether, due to limits on number
of consecutive days on which homeless
people could obtain housing at shelters, or
due to deadlines by which people had to
request accommodation at shelters, people
might be without any available housing in
city even on nights when not all shelters
reported as being full, precluded entry of
summary judgment for city on § 1983
claim that its public camping ordinance
violated homeless persons’ Eighth Amend-
ment rights, on theory that homeless per-
sons no longer had standing to pursue
their claims once city adopted protocol not
to enforce ordinance when available shel-
ters were full.  U.S. Const. Amend. 8; 42
U.S.C.A. § 1983.

8. Constitutional Law O1374

Vagrancy O6

Consistent with the Establishment
Clause of the First Amendment, city could
not, via the threat of prosecution under its
public camping ordinance, coerce homeless
individuals into participating in religion-
based programs at city shelters.  U.S.
Const. Amend. 1.
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9. Civil Rights O1088(5)
Under Heck doctrine, in order to re-

cover damages for allegedly unconstitu-
tional conviction or imprisonment or for
other harm caused by actions whose un-
lawfulness would render a conviction or
sentence invalid, a § 1983 plaintiff must
prove that the conviction or sentence has
been reversed on direct appeal, expunged
by executive order, declared invalid by
state tribunal authorized to make such de-
termination, or called into question by fed-
eral court’s issuance of writ of habeas cor-
pus.  42 U.S.C.A. § 1983.

10. Civil Rights O1454
Declaratory Judgment O84
Heck doctrine bars § 1983 suits even

when the relief sought is prospective, in-
junctive or declaratory relief, if success in
that action would necessarily demonstrate
the invalidity of plaintiff’s confinement or
its duration.  42 U.S.C.A. § 1983.

11. Civil Rights O1088(5)
Homeless persons who not only failed

to file direct appeal challenging, on Eighth
Amendment grounds, their convictions un-
der city’s public camping ordinance, but
also expressly waived right to do so as
condition of their guilty pleas, were barred
by Heck doctrine from later commencing
§ 1983 action to obtain retrospective relief
based on alleged unconstitutionality of
their convictions.  U.S. Const. Amend. 8;
42 U.S.C.A. § 1983.

12. Civil Rights O1088(5)
Heck doctrine had no application to

homeless persons whose citations under
city’s public camping ordinance were dis-
missed before the state obtained a convic-
tion, as the pre-conviction dismissal of cita-
tions meant that there was no conviction
or sentence that could be undermined by
grant of relief to these persons on their
§ 1983 claim that city’s criminalization of
sleeping in public parks or on public side-

walks by persons, like them, who allegedly
had no available shelter violated their
Eighth Amendment rights.  U.S. Const.
Amend. 8; 42 U.S.C.A. § 1983.

13. Sentencing and Punishment O1435,
1452, 1482

Cruel and Unusual Punishments
Clause of the Eighth Amendment limits
not only the types of punishment that may
be imposed and prohibits the imposition of
punishment grossly disproportionate to se-
verity of crime, but also imposes substan-
tive limits on what can be made criminal
and punished as such.  U.S. Const.
Amend. 8.

14. Sentencing and Punishment O1452

Cruel and Unusual Punishments
Clause of the Eighth Amendment, by im-
posing substantive limits on what can be
made criminal and punished as such, gov-
erns the criminal law process as whole,
and not only the imposition of punishment
postconviction.  U.S. Const. Amend. 8.

15. Sentencing and Punishment O1453

Vagrancy O6

In order for homeless persons to
mount an Eighth Amendment challenge to
city’s public camping ordinance, on theory
that it was cruel and unusual for city to
criminalize the sleeping in public parks
and on public sidewalks by those who had
no alternative shelter, homeless persons
needed to demonstrate only initiation of
criminal process against them, not convic-
tions.  U.S. Const. Amend. 8.

16. Civil Rights O1454

Heck doctrine did not apply to prevent
homeless persons allegedly lacking alter-
native types of shelter from pursuing
§ 1983 action to obtain prospective relief
preventing enforcement of city’s public
camping ordinance against them on Eighth
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Amendment grounds.  U.S. Const. Amend.
8; 42 U.S.C.A. § 1983.

17. Civil Rights O1454
Heck doctrine serves to ensure the

finality and validity of previous convictions,
not to insulate future prosecutions from
challenge.

18. Civil Rights O1454
Claims for future relief, which, if suc-

cessful, will not necessarily imply the in-
validity of confinement or shorten its dura-
tion, are distant from the ‘‘core’’ of habeas
corpus with which Heck doctrine is con-
cerned, and are not precluded by Heck
doctrine.

19. Sentencing and Punishment O1435
Cruel and Unusual Punishments

Clause of the Eighth Amendment circum-
scribes the criminal process in three ways:
(1) by limiting the type of punishment that
government may impose; (2) by proscrib-
ing punishment that is grossly dispropor-
tionate to severity of crime; and (3) by
placing substantive limits on what govern-
ment may criminalize.  U.S. Const.
Amend. 8.

20. Sentencing and Punishment O1452
Even one day in prison would be cruel

and unusual punishment for the ‘‘crime’’ of
having a common cold.  U.S. Const.
Amend. 8.

21. Sentencing and Punishment O1452
While the Cruel and Unusual Punish-

ments Clause places substantive limits on
what the government may criminalize,
such limits are applied only sparingly.
U.S. Const. Amend. 8.

22. Sentencing and Punishment O1452
Under the Cruel and Unusual Punish-

ment Clause of the Eighth Amendment,
criminal penalties may be inflicted only if
accused has committed some act, has en-
gaged in some behavior, which society has

an interest in preventing, or perhaps in
historical common law terms, has commit-
ted some actus reus.  U.S. Const. Amend.
8.

23. Sentencing and Punishment O1452

Eighth Amendment prohibits the
state from punishing an involuntary act or
condition if it is the unavoidable conse-
quence of one’s status or being.  U.S.
Const. Amend. 8.

24. Sentencing and Punishment O1453

 Vagrancy O6

Eighth Amendment prohibited the im-
position of criminal penalties for sitting,
sleeping, or lying outside on public proper-
ty on homeless individuals who could not
obtain shelter; while this was not to say
that city had to provide sufficient shelter
for the homeless, as long as there were a
greater number of homeless individuals in
city than the number of available beds in
shelters, city could not prosecute homeless
individuals for involuntarily sitting, lying,
and sleeping in public on the false premise
they had some choice in the matter.  U.S.
Const. Amend. 8.

Appeal from the United States District
Court for the District of Idaho, Ronald E.
Bush, Chief Magistrate Judge, Presiding,
D.C. No. 1:09-cv-00540-REB

Michael E. Bern (argued) and Kimberly
Leefatt, Latham & Watkins LLP, Wash-
ington, D.C.; Howard A. Belodoff, Idaho
Legal Aid Services Inc., Boise, Idaho; Eric
Tars, National Law Center on Homeless-
ness & Poverty, Washington, D.C.; Plain-
tiffs-Appellants.

Brady J. Hall (argued), Michael W.
Moore, and Steven R. Kraft, Moore Elia
Kraft & Hall LLP, Boise, Idaho; Scott B.
Muir, Deputy City Attorney; Robert B.
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Luce, City Attorney; City Attorney’s Of-
fice, Boise, Idaho; for Defendant-Appellee.

Before: Marsha S. Berzon, Paul J.
Watford, and John B. Owens, Circuit
Judges.

Concurrence in Order by Judge Berzon;

Dissent to Order by Judge Milan D.
Smith, Jr.;

Dissent to Order by Judge Bennett;

Partial Concurrence and Partial Dissent
by Judge Owens

ORDER

The Opinion filed September 4, 2018,
and reported at 902 F.3d 1031, is hereby
amended. The amended opinion will be
filed concurrently with this order.

The panel has unanimously voted to
deny the petition for panel rehearing. The
full court was advised of the petition for
rehearing en banc. A judge requested a
vote on whether to rehear the matter en
banc. The matter failed to receive a major-
ity of votes of the nonrecused active judges
in favor of en banc consideration. Fed. R.
App. P. 35. The petition for panel rehear-
ing and the petition for rehearing en banc
are DENIED.

Future petitions for rehearing or re-
hearing en banc will not be entertained in
this case.

BERZON, Circuit Judge, concurring in
the denial of rehearing en banc:

I strongly disfavor this circuit’s innova-
tion in en banc procedure—ubiquitous dis-
sents in the denial of rehearing en banc,
sometimes accompanied by concurrences
in the denial of rehearing en banc. As I
have previously explained, dissents in the
denial of rehearing en banc, in particular,
often engage in a ‘‘distorted presentation

of the issues in the case, creating the
impression of rampant error in the original
panel opinion although a majority—often a
decisive majority—of the active members
of the court TTT perceived no error.’’ Defs.
of Wildlife Ctr. for Biological Diversity v.
EPA, 450 F.3d 394, 402 (9th Cir. 2006)
(Berzon, J., concurring in denial of rehear-
ing en banc); see also Marsha S. Berzon,
Dissent, ‘‘Dissentals,’’ and Decision Mak-
ing, 100 Calif. L. Rev. 1479 (2012). Often
times, the dramatic tone of these dissents
leads them to read more like petitions for
writ of certiorari on steroids, rather than
reasoned judicial opinions.

Despite my distaste for these separate
writings, I have, on occasion, written con-
currences in the denial of rehearing en
banc. On those rare occasions, I have ad-
dressed arguments raised for the first time
during the en banc process, corrected mis-
representations, or highlighted important
facets of the case that had yet to be dis-
cussed.

This case serves as one of the few occa-
sions in which I feel compelled to write a
brief concurrence. I will not address the
dissents’ challenges to the Heck v. Hum-
phrey, 512 U.S. 477, 114 S.Ct. 2364, 129
L.Ed.2d 383 (1994), and Eighth Amend-
ment rulings of Martin v. City of Boise,
902 F.3d 1031 (9th Cir. 2018), as the opin-
ion sufficiently rebuts those erroneous ar-
guments. I write only to raise two points.

First, the City of Boise did not initially
seek en banc reconsideration of the Eighth
Amendment holding. When this court so-
licited the parties’ positions as to whether
the Eighth Amendment holding merits en
banc review, the City’s initial submission,
before mildly supporting en banc reconsid-
eration, was that the opinion is quite ‘‘nar-
row’’ and its ‘‘interpretation of the [C]on-
stitution raises little actual conflict with
Boise’s Ordinances or [their] enforce-
ment.’’ And the City noted that it viewed
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prosecution of homeless individuals for
sleeping outside as a ‘‘last resort,’’ not as a
principal weapon in reducing homelessness
and its impact on the City.

The City is quite right about the limited
nature of the opinion. On the merits, the
opinion holds only that municipal ordi-
nances that criminalize sleeping, sitting, or
lying in all public spaces, when no alterna-
tive sleeping space is available, violate the
Eighth Amendment. Martin, 902 F.3d at
1035. Nothing in the opinion reaches be-
yond criminalizing the biologically essen-
tial need to sleep when there is no avail-
able shelter.

Second, Judge M. Smith’s dissent fea-
tures an unattributed color photograph of
‘‘a Los Angeles public sidewalk.’’ The pho-
tograph depicts several tents lining a
street and is presumably designed to dem-
onstrate the purported negative impact of
Martin. But the photograph fails to fulfill
its intended purpose for several reasons.

For starters, the picture is not in the
record of this case and is thus inappropri-
ately included in the dissent. It is not the
practice of this circuit to include outside-
the-record photographs in judicial opin-
ions, especially when such photographs are
entirely unrelated to the case. And in this
instance, the photograph is entirely unre-
lated. It depicts a sidewalk in Los Angeles,
not a location in the City of Boise, the
actual municipality at issue. Nor can the
photograph be said to illuminate the im-
pact of Martin within this circuit, as it
predates our decision and was likely taken
in 2017.1

But even putting aside the use of a pre-
Martin, outside-the-record photograph
from another municipality, the photograph
does not serve to illustrate a concrete ef-
fect of Martin’s holding. The opinion clear-
ly states that it is not outlawing ordinances
‘‘barring the obstruction of public rights of
way or the erection of certain structures,’’
such as tents, id. at 1048 n.8, and that the
holding ‘‘in no way dictate[s] to the City
that it must provide sufficient shelter for
the homeless, or allow anyone who wishes
to sit, lie, or sleep on the streets TTT at any
time and at any place,’’ id. at 1048 (quoting
Jones v. City of Los Angeles, 444 F.3d
1118, 1138 (9th Cir. 2006)).

What the pre-Martin photograph does
demonstrate is that the ordinances crimi-
nalizing sleeping in public places were nev-
er a viable solution to the homelessness
problem. People with no place to live will
sleep outside if they have no alternative.
Taking them to jail for a few days is both
unconstitutional, for the reasons discussed
in the opinion, and, in all likelihood, point-
less.

The distressing homelessness problem—
distressing to the people with nowhere to
live as well as to the rest of society—has
grown into a crisis for many reasons,
among them the cost of housing, the dry-
ing up of affordable care for people with
mental illness, and the failure to provide
adequate treatment for drug addiction.
See, e.g., U.S. Interagency Council on
Homelessness, Homelessness in America:
Focus on Individual Adults 5–8 (2018),
https://www.usich.gov/resources/?uploads/
asset library/HIA Individual Adults.pdf.
The crisis continued to burgeon while ordi-

1. Although Judge M. Smith does not credit
the photograph to any source, an internet
search suggests that the original photograph
is attributable to Los Angeles County. See
Implementing the Los Angeles County Home-
lessness Initiative, L.A. County, http://
homeless.lacounty.gov/implementing-the-los-

angeles-county-homeless-initiative/ [https://
web.archive.org/web/?20170405225036/
homeless.lacounty.gov/implementing-the-los-
angeles-county-homeless-initiative/#]; see also
Los Angeles County (@CountyofLA), Twitter
(Nov. 29, 2017, 3:23 PM), https://twitter.com/
CountyofLA/status/936012841533894657.
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nances forbidding sleeping in public were
on the books and sometimes enforced.
There is no reason to believe that it has
grown, and is likely to grow larger, be-
cause Martin held it unconstitutional to
criminalize simply sleeping somewhere in
public if one has nowhere else to do so.

For the foregoing reasons, I concur in
the denial of rehearing en banc.

M. SMITH, Circuit Judge, with whom
CALLAHAN, BEA, IKUTA, BENNETT,
and R. NELSON, Circuit Judges, join,
dissenting from the denial of rehearing en
banc:

In one misguided ruling, a three-judge
panel of our court badly misconstrued not
one or two, but three areas of binding
Supreme Court precedent, and crafted a
holding that has begun wreaking havoc on
local governments, residents, and busi-
nesses throughout our circuit. Under the
panel’s decision, local governments are for-
bidden from enforcing laws restricting
public sleeping and camping unless they
provide shelter for every homeless individ-
ual within their jurisdictions. Moreover,
the panel’s reasoning will soon prevent
local governments from enforcing a host of
other public health and safety laws, such
as those prohibiting public defecation and
urination. Perhaps most unfortunately, the
panel’s opinion shackles the hands of pub-
lic officials trying to redress the serious
societal concern of homelessness.1

I respectfully dissent from our court’s
refusal to correct this holding by rehearing
the case en banc.

I.

The most harmful aspect of the panel’s
opinion is its misreading of Eighth Amend-
ment precedent. My colleagues cobble to-
gether disparate portions of a fragmented
Supreme Court opinion to hold that ‘‘an
ordinance violates the Eighth Amendment
insofar as it imposes criminal sanctions
against homeless individuals for sleeping
outdoors, on public property, when no al-
ternative shelter is available to them.’’
Martin v. City of Boise, 902 F.3d 1031,
1035 (9th Cir. 2018). That holding is legally
and practically ill-conceived, and conflicts
with the reasoning of every other appellate
court 2 that has considered the issue.

A.

The panel struggles to paint its holding
as a faithful interpretation of the Supreme
Court’s fragmented opinion in Powell v.
Texas, 392 U.S. 514, 88 S.Ct. 2145, 20
L.Ed.2d 1254 (1968). It fails.

To understand Powell, we must begin
with the Court’s decision in Robinson v.
California, 370 U.S. 660, 82 S.Ct. 1417, 8
L.Ed.2d 758 (1962). There, the Court ad-
dressed a statute that made it a ‘‘criminal
offense for a person to ‘be addicted to the
use of narcotics.’ ’’ Robinson, 370 U.S. at
660, 82 S.Ct. 1417 (quoting Cal. Health &
Safety Code § 11721). The statute allowed
defendants to be convicted so long as they
were drug addicts, regardless of whether
they actually used or possessed drugs. Id.
at 665, 82 S.Ct. 1417. The Court struck

1. With almost 553,000 people who experi-
enced homelessness nationwide on a single
night in January 2018, this issue affects com-
munities across our country. U.S. Dep’t of
Hous. & Urban Dev., Office of Cmty. Planning
& Dev., The 2018 Annual Homeless Assess-
ment Report (AHAR) to Congress 1 (Dec.
2018), https://www.hudexchange.info/
resources/documents/2018-AHAR-Part-1.pdf.

2. Our court previously adopted the same
Eighth Amendment holding as the panel in
Jones v. City of Los Angeles, 444 F.3d 1118,
1138 (9th Cir. 2006), but that decision was
later vacated. 505 F.3d 1006 (9th Cir. 2007).

198



591MARTIN v. CITY OF BOISE
Cite as 920 F.3d 584 (9th Cir. 2019)

down the statute under the Eighth
Amendment, reasoning that because ‘‘nar-
cotic addiction is an illness TTT which may
be contracted innocently or involuntarily
TTT a state law which imprisons a person
thus afflicted as criminal, even though he
has never touched any narcotic drug’’ vio-
lates the Eighth Amendment. Id. at 667,
82 S.Ct. 1417.

A few years later, in Powell, the Court
addressed the scope of its holding in Rob-
inson. Powell concerned the constitutional-
ity of a Texas law that criminalized public
drunkenness. Powell, 392 U.S. at 516, 88
S.Ct. 2145. As the panel’s opinion acknowl-
edges, there was no majority in Powell.
The four Justices in the plurality inter-
preted the decision in Robinson as stand-
ing for the limited proposition that the
government could not criminalize one’s
status. Id. at 534, 88 S.Ct. 2145. They held
that because the Texas statute criminal-
ized conduct rather than alcoholism, the
law was constitutional. Powell, 392 U.S. at
532, 88 S.Ct. 2145.

The four dissenting Justices in Powell
read Robinson more broadly: They be-
lieved that ‘‘criminal penalties may not be
inflicted upon a person for being in a
condition he is powerless to change.’’ Id. at
567, 88 S.Ct. 2145 (Fortas, J., dissenting).
Although the statute in Powell differed
from that in Robinson by covering involun-
tary conduct, the dissent found the same
constitutional defect present in both cases.
Id. at 567–68, 88 S.Ct. 2145.

Justice White concurred in the judg-
ment. He upheld the defendant’s convic-
tion because Powell had not made a show-
ing that he was unable to stay off the
streets on the night he was arrested. Id. at
552–53, 88 S.Ct. 2145 (White, J., concur-
ring in the result). He wrote that it was
‘‘unnecessary to pursue at this point the
further definition of the circumstances or
the state of intoxication which might bar

conviction of a chronic alcoholic for being
drunk in a public place.’’ Id. at 553, 88
S.Ct. 2145.

The panel contends that because Justice
White concurred in the judgment alone,
the views of the dissenting Justices consti-
tute the holding of Powell. Martin, 902
F.3d at 1048. That tenuous reasoning—
which metamorphosizes the Powell dissent
into the majority opinion—defies logic.

Because Powell was a 4–1–4 decision,
the Supreme Court’s decision in Marks v.
United States guides our analysis. 430 U.S.
188, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977).
There, the Court held that ‘‘[w]hen a frag-
mented Court decides a case and no single
rationale explaining the result enjoys the
assent of five Justices, ‘the holding of the
Court may be viewed as that position tak-
en by those Members who concurred in
the judgments on the narrowest
grounds.’ ’’ Id. at 193, 97 S.Ct. 990 (quoting
Gregg v. Georgia, 428 U.S. 153, 169 n.15,
96 S.Ct. 2909, 49 L.Ed.2d 859 (1976) (plu-
rality opinion)) (emphasis added). When
Marks is applied to Powell, the holding is
clear: The defendant’s conviction was con-
stitutional because it involved the commis-
sion of an act. Nothing more, nothing less.

This is hardly a radical proposition. I am
not alone in recognizing that ‘‘there is
definitely no Supreme Court holding’’ pro-
hibiting the criminalization of involuntary
conduct. United States v. Moore, 486 F.2d
1139, 1150 (D.C. Cir. 1973) (en banc). In-
deed, in the years since Powell was decid-
ed, courts—including our own—have rou-
tinely upheld state laws that criminalized
acts that were allegedly compelled or in-
voluntary. See, e.g., United States v. Sten-
son, 475 F. App’x 630, 631 (7th Cir. 2012)
(holding that it was constitutional for the
defendant to be punished for violating the
terms of his parole by consuming alcohol
because he ‘‘was not punished for his sta-
tus as an alcoholic but for his conduct’’);
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Joshua v. Adams, 231 F. App’x 592, 594
(9th Cir. 2007) (‘‘Joshua also contends that
the state court ignored his mental illness
[schizophrenia], which rendered him un-
able to control his behavior, and his sen-
tence was actually a penalty for his illness
TTTT This contention is without merit be-
cause, in contrast to Robinson, where a
statute specifically criminalized addiction,
Joshua was convicted of a criminal offense
separate and distinct from his ‘status’ as a
schizophrenic.’’); United States v. Bene-
field, 889 F.2d 1061, 1064 (11th Cir. 1989)
(‘‘The considerations that make any incar-
ceration unconstitutional when a statute
punishes a defendant for his status are not
applicable when the government seeks to
punish a person’s actions.’’).3

To be sure, Marks is controversial. Last
term, the Court agreed to consider wheth-
er to abandon the rule Marks established
(but ultimately resolved the case on other
grounds and found it ‘‘unnecessary to con-
sider TTT the proper application of
Marks’’). Hughes v. United States, –––
U.S. ––––, 138 S.Ct. 1765, 1772, 201
L.Ed.2d 72 (2018). At oral argument, the
Justices criticized the logical subset rule
established by Marks for elevating the
outlier views of concurring Justices to
precedential status.4 The Court also ac-
knowledged that lower courts have incon-
sistently interpreted the holdings of frac-
tured decisions under Marks.5

Those criticisms, however, were based
on the assumption that Marks means what
it says and says what it means: Only the
views of the Justices concurring in the
judgment may be considered in construing

the Court’s holding. Marks, 430 U.S. at
193, 97 S.Ct. 990. The Justices did not
even think to consider that Marks allows
dissenting Justices to create the Court’s
holding. As a Marks scholar has observed,
such a method of vote counting ‘‘would
paradoxically create a precedent that con-
tradicted the judgment in that very case.’’6

And yet the panel’s opinion flouts that
common sense rule to extract from Powell
a holding that does not exist.

What the panel really does is engage in
a predictive model of precedent. The panel
opinion implies that if a case like Powell
were to arise again, a majority of the
Court would hold that the criminalization
of involuntary conduct violates the Eighth
Amendment. Utilizing such reasoning, the
panel borrows the Justices’ robes and
adopts that holding on their behalf.

But the Court has repeatedly discour-
aged us from making such predictions
when construing precedent. See Rodriguez
de Quijas v. Shearson/Am. Express, Inc.,
490 U.S. 477, 484, 109 S.Ct. 1917, 104
L.Ed.2d 526 (1989). And, for good reason.
Predictions about how Justices will rule
rest on unwarranted speculation about
what goes on in their minds. Such amateur
fortunetelling also precludes us from con-
sidering new insights on the issues—diffi-
cult as they may be in the case of 4–1–4
decisions like Powell—that have arisen
since the Court’s fragmented opinion. See
E.I. du Pont de Nemours & Co. v. Train,
430 U.S. 112, 135 n.26, 97 S.Ct. 965, 51
L.Ed.2d 204 (1977) (noting ‘‘the wisdom of
allowing difficult issues to mature through

3. That most of these opinions were unpub-
lished only buttresses my point: It is uncontr-
oversial that Powell does not prohibit the
criminalization of involuntary conduct.

4. Transcript of Oral Argument at 14, Hughes
v. United States, ––– U.S. ––––, 138 S.Ct. 1765,
201 L.Ed.2d 72 (2018) (No. 17-155).

5. Id. at 49.

6. Richard M. Re, Beyond the Marks Rule, 132
Harv. L. Rev. (forthcoming 2019), https://
papers.ssrn.com/sol3/papers.cfm?abstract
id=3090620.
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full consideration by the courts of ap-
peals’’).

In short, predictions about how the Jus-
tices will rule ought not to create prece-
dent. The panel’s Eighth Amendment
holding lacks any support in Robinson or
Powell.

B.

Our panel’s opinion also conflicts with
the reasoning underlying the decisions of
other appellate courts.

The California Supreme Court, in Tobe
v. City of Santa Ana, rejected the plain-
tiffs’ Eighth Amendment challenge to a
city ordinance that banned public camping.
892 P.2d 1145 (1995). The court reached
that conclusion despite evidence that, on
any given night, at least 2,500 homeless
persons in the city did not have shelter
beds available to them. Id. at 1152. The
court sensibly reasoned that because Pow-
ell was a fragmented opinion, it did not
create precedent on ‘‘the question of
whether certain conduct cannot constitu-
tionally be punished because it is, in some
sense, ‘involuntary’ or ‘occasioned by a
compulsion.’ ’’ Id. at 1166 (quoting Powell,
392 U.S. at 533, 88 S.Ct. 2145). Our pan-
el—bound by the same Supreme Court
precedent—invalidates identical California
ordinances previously upheld by the Cali-
fornia Supreme Court. Both courts cannot
be correct.

The California Supreme Court acknowl-
edged that homelessness is a serious socie-
tal problem. It explained, however, that:

Many of those issues are the result of
legislative policy decisions. The argu-
ments of many amici curiae regarding
the apparently intractable problem of
homelessness and the impact of the San-
ta Ana ordinance on various groups of
homeless persons (e.g., teenagers, fami-
lies with children, and the mentally ill)
should be addressed to the Legislature
and the Orange County Board of Super-
visors, not the judiciary. Neither the
criminal justice system nor the judiciary
is equipped to resolve chronic social
problems, but criminalizing conduct that
is a product of those problems is not for
that reason constitutionally impermissi-
ble.

Id. at 1157 n.12. By creating new constitu-
tional rights out of whole cloth, my well-
meaning, but unelected, colleagues improp-
erly inject themselves into the role of pub-
lic policymaking.7

The reasoning of our panel decision also
conflicts with precedents of the Fourth and
Eleventh Circuits. In Manning v. Cald-
well, the Fourth Circuit held that a Virgi-
nia statute that criminalized the possession
of alcohol did not violate the Eighth
Amendment when it punished the involun-
tary actions of homeless alcoholics. 900
F.3d 139, 153 (4th Cir. 2018), reh’g en banc
granted 741 F. App’x 937 (4th Cir. 2018).8

7. Justice Black has also observed that solu-
tions for challenging social issues should be
left to the policymakers:

I cannot say that the States should be total-
ly barred from one avenue of experimenta-
tion, the criminal process, in attempting to
find a means to cope with this difficult
social problem TTTT [I]t seems to me that
the present use of criminal sanctions might
possibly be unwise, but I am by no means
convinced that any use of criminal sanc-
tions would inevitably be unwise or, above

all, that I am qualified in this area to know
what is legislatively wise and what is legis-
latively unwise.

Powell, 392 U.S. at 539–40, 88 S.Ct. 2145
(Black, J., concurring).

8. Pursuant to Fourth Circuit Local Rule 35(c),
‘‘[g]ranting of rehearing en banc vacates the
previous panel judgment and opinion.’’ I
mention Manning, however, as an illustration
of other courts’ reasoning on the Eighth
Amendment issue.
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The court rejected the argument that Jus-
tice White’s opinion in Powell ‘‘requires
this court to hold that Virginia’s statutory
scheme imposes cruel and unusual punish-
ment because it criminalizes [plaintiffs’]
status as homeless alcoholics.’’ Id. at 145.
The court found that the statute passed
constitutional muster because ‘‘it is the act
of possessing alcohol—not the status of
being an alcoholic—that gives rise to crim-
inal sanctions.’’ Id. at 147.

Boise’s Ordinances at issue in this case
are no different: They do not criminalize
the status of homelessness, but only the
act of camping on public land or occupying
public places without permission. Martin,
902 F.3d at 1035. The Fourth Circuit cor-
rectly recognized that these kinds of laws
do not run afoul of Robinson and Powell.

The Eleventh Circuit has agreed. In
Joel v. City of Orlando, the court held that
a city ordinance prohibiting sleeping on
public property was constitutional. 232
F.3d 1353, 1362 (11th Cir. 2000). The court
rejected the plaintiffs’ Eighth Amendment
challenge because the ordinance ‘‘targets
conduct, and does not provide criminal
punishment based on a person’s status.’’
Id. The court prudently concluded that
‘‘[t]he City is constitutionally allowed to
regulate where ‘camping’ occurs.’’ Id.

We ought to have adopted the sound
reasoning of these other courts. By holding
that Boise’s enforcement of its Ordinances
violates the Eighth Amendment, our panel
has needlessly created a split in authority
on this straightforward issue.

C.

One would think our panel’s legally in-
correct decision would at least foster the
common good. Nothing could be further
from the truth. The panel’s decision gener-
ates dire practical consequences for the
hundreds of local governments within our

jurisdiction, and for the millions of people
that reside therein.

The panel opinion masquerades its deci-
sion as a narrow one by representing that
it ‘‘in no way dictate[s] to the City that it
must provide sufficient shelter for the
homeless, or allow anyone who wishes to
sit, lie, or sleep on the streets TTT at any
time and at any place.’’ Martin, 902 F.3d
at 1048 (quoting Jones v. City of Los Ange-
les, 444 F.3d 1118, 1138 (9th Cir. 2006)).

That excerpt, however, glosses over the
decision’s actual holding: ‘‘We hold only
that TTT as long as there is no option of
sleeping indoors, the government cannot
criminalize indigent, homeless people for
sleeping outdoors, on public property.’’ Id.
Such a holding leaves cities with a Hob-
son’s choice: They must either undertake
an overwhelming financial responsibility to
provide housing for or count the number of
homeless individuals within their jurisdic-
tion every night, or abandon enforcement
of a host of laws regulating public health
and safety. The Constitution has no such
requirement.

* * *

Under the panel’s decision, local govern-
ments can enforce certain of their public
health and safety laws only when homeless
individuals have the choice to sleep in-
doors. That inevitably leads to the question
of how local officials ought to know wheth-
er that option exists.

The number of homeless individuals
within a municipality on any given night is
not automatically reported and updated in
real time. Instead, volunteers or govern-
ment employees must painstakingly tally
the number of homeless individuals block
by block, alley by alley, doorway by door-
way. Given the daily fluctuations in the
homeless population, the panel’s opinion
would require this labor-intensive task be
done every single day. Yet in massive cit-
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ies such as Los Angeles, that is simply
impossible. Even when thousands of volun-
teers devote dozens of hours to such ‘‘a
herculean task,’’ it takes three days to
finish counting—and even then ‘‘not every-
body really gets counted.’’9 Lest one think
Los Angeles is unique, our circuit is home
to many of the largest homeless popula-
tions nationwide.10

If cities do manage to cobble together
the resources for such a system, what hap-
pens if officials (much less volunteers) miss
a homeless individual during their daily

count and police issue citations under the
false impression that the number of shelter
beds exceeds the number of homeless peo-
ple that night? According to the panel’s
opinion, that city has violated the Eighth
Amendment, thereby potentially leading to
lawsuits for significant monetary damages
and other relief.

And what if local governments (under-
standably) lack the resources necessary for
such a monumental task?11 They have no
choice but to stop enforcing laws that pro-
hibit public sleeping and camping.12 Ac-

9. Matt Tinoco, LA Counts Its Homeless, But
Counting Everybody Is Virtually Impossible,
LAist (Jan. 22, 2019, 2:08 PM), https://laist.
com/2019/01/22/los angeles homeless count
2019 how volunteer.php. The panel conceded
the imprecision of such counts in its opinion.
See Martin, 902 F.3d at 1036 n.1 (acknowl-
edging that the count of homeless individuals
‘‘is not always precise’’). But it went on to
disregard that fact when tying a city’s ability
to enforce its laws to these counts.

10. The U.S. Department of Housing and Ur-
ban Development’s 2018 Annual Homeless
Assessment Report to Congress reveals that
municipalities within our circuit have among
the highest homeless populations in the coun-
try. In Los Angeles City and County alone,
49,955 people experienced homelessness in
2018. The number was 12,112 people in Se-
attle and King County, Washington, and 8,576
people in San Diego City and County, Califor-
nia. See supra note 1, at 18, 20. In 2016, Las
Vegas had an estimated homeless population
of 7,509 individuals, and California’s Santa
Clara County had 6,556. Joaquin Palomino,
How Many People Live On Our Streets?, S.F.
Chronicle (June 28, 2016), https://projects.
sfchronicle.com/sf-homeless/numbers.

11. Cities can instead provide sufficient hous-
ing for every homeless individual, but the cost
would be prohibitively expensive for most lo-
cal governments. Los Angeles, for example,
would need to spend $403.4 million to house
every homeless individual not living in a vehi-
cle. See Los Angeles Homeless Services Au-
thority, Report on Emergency Framework to
Homelessness Plan 13 (June 2018), https://
assets.documentcloud.org/documents/
4550980/LAHSA-ShelteringReport.pdf. In

San Francisco, building new centers to pro-
vide a mere 400 additional shelter spaces was
estimated to cost between $10 million and
$20 million, and would require $20 million to
$30 million to operate each year. See Heather
Knight, A Better Model, A Better Result?, S.F.
Chronicle (June 29, 2016), https://projects.
sfchronicle.com/sfhomeless/shelters. Perhaps
these staggering sums are why the panel went
out of its way to state that it ‘‘in no way
dictate[s] to the City that it must provide
sufficient shelter for the homeless.’’ Martin,
902 F.3d at 1048.

12. Indeed, in the few short months since the
panel’s decision, several cities have thrown
up their hands and abandoned any attempt to
enforce such laws. See, e.g., Cynthia Hubert,
Sacramento County Cleared Homeless Camps
All Year. Now It Has Stopped Citing Campers,
Sacramento Bee (Sept. 18, 2019, 4:27 PM),
https://www.sacbee.com/news/local/homeless/
article218605025.html (‘‘Sacramento County
park rangers have suddenly stopped issuing
citations altogether after a federal court rul-
ing this month.’’); Michael Ellis Langley, Po-
licing Homelessness, Golden State Newspa-
pers (Feb. 22, 2019), http://www.goldenstate
newspapers.com/tracy press/news/policing-
homelessness/article 5fe6a9ca-3642-11e9-9b
25-37610ef2dbae.html (Sheriff Pat Withrow
stating that, ‘‘[a]s far as camping ordinances
and things like that, we’re probably holding
off on [issuing citations] for a while’’ in light
of Martin v. City of Boise); Kelsie Morgan,
Moses Lake Sees Spike in Homeless Activity
Following 9th Circuit Court Decision, KXLY
(Oct. 2, 2018, 12:50 PM), https://www.kxly.
com/news/moses-lake-sees-spike-in-homeless-
activityfollowing-9th-circuit-court-decision/
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cordingly, our panel’s decision effectively
allows homeless individuals to sleep and
live wherever they wish on most public
property. Without an absolute confidence
that they can house every homeless indi-
vidual, city officials will be powerless to
assist residents lodging valid complaints
about the health and safety of their neigh-
borhoods.13

As if the panel’s actual holding wasn’t
concerning enough, the logic of the panel’s
opinion reaches even further in scope. The
opinion reasons that because ‘‘resisting the
need to TTT engage in [ ] life-sustaining
activities is impossible,’’ punishing the
homeless for engaging in those actions in
public violates the Eighth Amendment.
Martin, 902 F.3d at 1048. What else is a
life-sustaining activity? Surely bodily func-
tions. By holding that the Eighth Amend-
ment proscribes the criminalization of in-
voluntary conduct, the panel’s decision will
inevitably result in the striking down of
laws that prohibit public defecation and
urination.14 The panel’s reasoning also
casts doubt on public safety laws restrict-

ing drug paraphernalia, for the use of hy-
podermic needles and the like is no less
involuntary for the homeless suffering
from the scourge of addiction than is their
sleeping in public.

It is a timeless adage that states have a
‘‘universally acknowledged power and duty
to enact and enforce all such laws TTT as
may rightly be deemed necessary or expe-
dient for the safety, health, morals, com-
fort and welfare of its people.’’ Knoxville
Iron Co. v. Harbison, 183 U.S. 13, 20, 22
S.Ct. 1, 46 L.Ed. 55 (1901) (internal quota-
tions omitted). I fear that the panel’s deci-
sion will prohibit local governments from
fulfilling their duty to enforce an array of
public health and safety laws. Halting en-
forcement of such laws will potentially
wreak havoc on our communities.15 As we
have already begun to witness, our neigh-
borhoods will soon feature ‘‘[t]ents TTT

equipped with mini refrigerators, cup-
boards, televisions, and heaters, [that] vie
with pedestrian traffic’’ and ‘‘human waste
appearing on sidewalks and at local play-
grounds.’’16

801772571 (‘‘Because the City of Moses Lake
does not currently have a homeless shelter,
city officials can no longer penalize people for
sleeping in public areas.’’); Brandon Pho,
Buena Park Residents Express Opposition to
Possible Homeless Shelter, Voice of OC (Feb.
14, 2019), https://voiceofoc.org/2019/02/
buena-park-residents-express-opposition-to-
possible-homeless-shelter/ (stating that Judge
David Carter of the U.S. District Court for the
Central District of California has ‘‘warn[ed]
Orange County cities to get more shelters
online or risk the inability the enforce their
anti-camping ordinances’’); Nick Welsh, Court
Rules to Protect Sleeping in Public: Santa Bar-
bara City Parks Subject of Ongoing Debate,
Santa Barbara Indep. (Oct. 31, 2018), http://
www.independent.com/news/2018/oct/31/
court-rules-protect-sleeping-public/?jqm (‘‘In
the wake of what’s known as ‘the Boise deci-
sion,’ Santa Barbara city police found them-
selves scratching their heads over what they
could and could not issue citations for.’’).

13. In 2017, for example, San Francisco re-
ceived 32,272 complaints about homeless en-

campments to its 311-line. Kevin Fagan, The
Situation On The Streets, S.F. Chronicle (June
28, 2018), https://projects.sfchronicle.com/sf-
homeless/2018-state-of-homelessness.

14. See Heater Knight, It’s No Laughing Mat-
ter—SF Forming Poop Patrol to Keep Side-
walks Clean, S.F. Chronicle (Aug. 14, 2018),
https://www.sfchronicle.com/bayarea/
heatherknight/article/It-s-nolaughing-matter-
SF-forming-Poop-13153517.php.

15. See Anna Gorman and Kaiser Health
News, Medieval Diseases Are Infecting Califor-
nia’s Homeless, The Atlantic (Mar. 8, 2019),
https://www.theatlantic.com/health/archive/
2019/03/typhus-tuberculosismedieval-
diseases-spreading-homeless/584380/ (de-
scribing the recent outbreaks of typhus, Hepa-
titis A, and shigellosis as ‘‘disaster[s] and [a]
public-health crisis’’ and noting that such
‘‘diseases spread quickly and widely among
people living outside or in shelters’’).
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II.

The panel’s fanciful merits-determina-
tion is accompanied by a no-less-inventive
series of procedural rulings. The panel’s
opinion also misconstrues two other areas
of Supreme Court precedent concerning
limits on the parties who can bring § 1983
challenges for violations of the Eighth
Amendment.

A.

The panel erred in holding that Robert
Martin and Robert Anderson could obtain
prospective relief under Heck v. Hum-
phrey and its progeny. 512 U.S. 477, 114
S.Ct. 2364, 129 L.Ed.2d 383 (1994). As
recognized by Judge Owens’s dissent, that
conclusion cuts against binding precedent
on the issue.

The Supreme Court has stated that
Heck bars § 1983 claims if success on that

claim would ‘‘necessarily demonstrate the
invalidity of [the plaintiff’s] confinement or
its duration.’’ Wilkinson v. Dotson, 544
U.S. 74, 82, 125 S.Ct. 1242, 161 L.Ed.2d
253 (2005); see also Edwards v. Balisok,
520 U.S. 641, 648, 117 S.Ct. 1584, 137
L.Ed.2d 906 (1997) (stating that Heck ap-
plies to claims for declaratory relief). Mar-
tin and Anderson’s prospective claims did
just that. Those plaintiffs sought a declara-
tion that the Ordinances under which they
were convicted are unconstitutional and an
injunction against their future enforcement
on the grounds of unconstitutionality. It is
clear that Heck bars these claims because
Martin and Anderson necessarily seek to
demonstrate the invalidity of their previ-
ous convictions.

The panel opinion relies on Edwards to
argue that Heck does not bar plaintiffs’
requested relief, but Edwards cannot bear
the weight the panel puts on it. In Ed-

16. Scott Johnson and Peter Kiefer, LA’s Battle
for Venice Beach: Homeless Surge Puts Holly-
wood’s Progressive Ideals to the Test, Holly-
wood Reporter (Jan. 11, 2019, 6:00 AM),

https://www.hollywoodreporter.com/features/
las-homeless-surge-puts-hollywoods-
progressive-ideals-test-1174599.

205



598 920 FEDERAL REPORTER, 3d SERIES

wards, the plaintiff sought an injunction
that would require prison officials to date-
stamp witness statements at the time re-
ceived. 520 U.S. at 643, 117 S.Ct. 1584. The
Court concluded that requiring prison offi-
cials to date-stamp witness statements did
not necessarily imply the invalidity of pre-
vious determinations that the prisoner was
not entitled to good-time credits, and that
Heck, therefore, did not bar prospective
injunctive relief. Id. at 648, 117 S.Ct. 1584.

Here, in contrast, a declaration that the
Ordinances are unconstitutional and an in-
junction against their future enforcement
necessarily demonstrate the invalidity of
the plaintiffs’ prior convictions. According
to data from the U.S. Department of
Housing and Urban Development, the
number of homeless individuals in Boise
exceeded the number of available shelter
beds during each of the years that the
plaintiffs were cited.17 Under the panel’s
holding that ‘‘the government cannot crim-
inalize indigent, homeless people for sleep-
ing outdoors, on public property’’ ‘‘as long
as there is no option of sleeping indoors,’’
that data necessarily demonstrates the in-
validity of the plaintiffs’ prior convictions.
Martin, 902 F.3d at 1048.

B.

The panel also erred in holding that
Robert Martin and Pamela Hawkes, who
were cited but not convicted of violating
the Ordinances, had standing to sue under
the Eighth Amendment. In so doing, the
panel created a circuit split with the Fifth
Circuit.

The panel relied on Ingraham v. Wright,
430 U.S. 651, 97 S.Ct. 1401, 51 L.Ed.2d 711
(1977), to find that a plaintiff ‘‘need demon-

strate only the initiation of the criminal
process against him, not a conviction,’’ to
bring an Eighth Amendment challenge.
Martin, 902 F.3d at 1045. The panel cites
Ingraham’s observation that the Cruel and
Unusual Punishments Clause circum-
scribes the criminal process in that ‘‘it
imposes substantive limits on what can be
made criminal and punished as such.’’ Id.
at 1046 (citing Ingraham, 430 U.S. at 667,
97 S.Ct. 1401). This reading of Ingraham,
however, cherry picks isolated statements
from the decision without considering
them in their accurate context. The
Ingraham Court plainly held that ‘‘Eighth
Amendment scrutiny is appropriate only
after the State has complied with the con-
stitutional guarantees traditionally associ-
ated with criminal prosecutions.’’ 430 U.S.
at 671 n.40, 97 S.Ct. 1401. And, ‘‘the State
does not acquire the power to punish with
which the Eighth Amendment is concerned
until after it has secured a formal adjudica-
tion of guilt.’’ Id. (emphasis added). As the
Ingraham Court recognized, ‘‘[T]he deci-
sions of [the Supreme] Court construing
the proscription against cruel and unusual
punishment confirms that it was designed
to protect those convicted of crimes.’’ Id.
at 664, 97 S.Ct. 1401 (emphasis added).
Clearly, then, Ingraham stands for the
proposition that to challenge a criminal
statute as violative of the Eighth Amend-
ment, the individual must be convicted of
that relevant crime.

The Fifth Circuit recognized this limita-
tion on standing in Johnson v. City of
Dallas, 61 F.3d 442 (5th Cir. 1995). There,
the court confronted a similar action
brought by homeless individuals challeng-
ing a sleeping in public ordinance. John-

17. See U.S. Dep’t of Hous. & Urban Dev., PIT
Data Since 2007, https://www.hudexchange.
info/resources/documents/2007-2018-
PITCounts-by-CoC.xlsx; U.S. Dep’t of Hous. &
Urban Dev., HIC Data Since 2007, https://

www.hudexchange.info/resources/documents/
2007-2018HIC-Counts-by-CoC.xlsx. Boise is
within Ada County and listed under CoC code
ID-500.
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son, 61 F.3d at 443. The court held that
the plaintiffs did not have standing to raise
an Eighth Amendment challenge to the
ordinance because although ‘‘numerous
tickets ha[d] been issued TTT [there was]
no indication that any Appellees ha[d] been
convicted’’ of violating the sleeping in pub-
lic ordinance. Id. at 445. The Fifth Circuit
explained that Ingraham clearly required
a plaintiff be convicted under a criminal
statute before challenging that statute’s
validity. Id. at 444–45 (citing Robinson,
370 U.S. at 663, 82 S.Ct. 1417; Ingraham,
430 U.S. at 667, 97 S.Ct. 1401).

By permitting Martin and Hawkes to
maintain their Eighth Amendment chal-
lenge, the panel’s decision created a circuit
split with the Fifth Circuit and took our
circuit far afield from ‘‘[t]he primary pur-
pose of (the Cruel and Unusual Punish-
ments Clause) TTT [which is] the method
or kind of punishment imposed for the
violation of criminal statutes.’’ Ingraham,
430 U.S. at 667, 97 S.Ct. 1401 (quoting
Powell, 392 U.S. at 531–32, 88 S.Ct. 2145).

III.

None of us is blind to the undeniable
suffering that the homeless endure, and I
understand the panel’s impulse to help
such a vulnerable population. But the
Eighth Amendment is not a vehicle
through which to critique public policy
choices or to hamstring a local govern-
ment’s enforcement of its criminal code.
The panel’s decision, which effectively
strikes down the anti-camping and anti-
sleeping Ordinances of Boise and that of
countless, if not all, cities within our juris-
diction, has no legitimate basis in current
law.

I am deeply concerned about the conse-
quences of our panel’s unfortunate opinion,
and I regret that we did not vote to recon-
sider this case en banc. I respectfully dis-
sent.

BENNETT, Circuit Judge, with whom
BEA, IKUTA, and R. NELSON, Circuit
Judges, join, and with whom M. SMITH,
Circuit Judge, joins as to Part II,
dissenting from the denial of rehearing en
banc:

I fully join Judge M. Smith’s opinion
dissenting from the denial of rehearing en
banc. I write separately to explain that
except in extraordinary circumstances not
present in this case, and based on its text,
tradition, and original public meaning, the
Cruel and Unusual Punishments Clause of
the Eighth Amendment does not impose
substantive limits on what conduct a state
may criminalize.

I recognize that we are, of course, bound
by Supreme Court precedent holding that
the Eighth Amendment encompasses a
limitation ‘‘on what can be made criminal
and punished as such.’’ Ingraham v.
Wright, 430 U.S. 651, 667, 97 S.Ct. 1401, 51
L.Ed.2d 711 (1977) (citing Robinson v.
California, 370 U.S. 660, 82 S.Ct. 1417, 8
L.Ed.2d 758 (1962)). However, the
Ingraham Court specifically ‘‘recognized
[this] limitation as one to be applied spar-
ingly.’’ Id. As Judge M. Smith’s dissent
ably points out, the panel ignored
Ingraham’s clear direction that Eighth
Amendment scrutiny attaches only after a
criminal conviction. Because the panel’s
decision, which allows pre-conviction
Eighth Amendment challenges, is wholly
inconsistent with the text and tradition of
the Eighth Amendment, I respectfully dis-
sent from our decision not to rehear this
case en banc.

I.

The text of the Cruel and Unusual Pun-
ishments Clause is virtually identical to
Section 10 of the English Declaration of
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Rights of 1689,1 and there is no question
that the drafters of the Eighth Amend-
ment were influenced by the prevailing
interpretation of Section 10. See Solem v.
Helm, 463 U.S. 277, 286, 103 S.Ct. 3001, 77
L.Ed.2d 637 (1983) (observing that one of
the themes of the founding era ‘‘was that
Americans had all the rights of English
subjects’’ and the Framers’ ‘‘use of the
language of the English Bill of Rights is
convincing proof that they intended to pro-
vide at least the same protection’’); Timbs
v. Indiana, 586 U.S. ––––, 139 S.Ct. 682,
203 L.Ed.2d 11 (2019) (Thomas, J., concur-
ring) (‘‘[T]he text of the Eighth Amend-
ment was ‘based directly on TTT the Virgi-
nia Declaration of Rights,’ which ‘adopted
verbatim the language of the English Bill
of Rights.’ ’’ (quoting Browning-Ferris In-
dus. of Vt., Inc. v. Kelco Disposal, Inc., 492
U.S. 257, 266, 109 S.Ct. 2909, 106 L.Ed.2d
219 (1989))). Thus, ‘‘not only is the original
meaning of the 1689 Declaration of Rights
relevant, but also the circumstances of its
enactment, insofar as they display the par-
ticular ‘rights of English subjects’ it was
designed to vindicate.’’ Harmelin v. Michi-
gan, 501 U.S. 957, 967, 111 S.Ct. 2680, 115
L.Ed.2d 836 (1991) (Scalia, J., concurring).

Justice Scalia’s concurrence in Harme-
lin provides a thorough and well-re-
searched discussion of the original public
meaning of the Cruel and Unusual Punish-
ments Clause, including a detailed over-
view of the history of Section 10 of the
English Declaration of Rights. See id. at
966–85, 111 S.Ct. 2680 (Scalia, J., concur-
ring). Rather than reciting Justice Scalia’s
Harmelin discussion in its entirety, I pro-
vide only a broad description of its histori-
cal analysis. Although the issue Justice
Scalia confronted in Harmelin was wheth-
er the Framers intended to graft a propor-

tionality requirement on the Eighth
Amendment, see id. at 976, 111 S.Ct. 2680,
his opinion’s historical exposition is in-
structive to the issue of what the Eighth
Amendment meant when it was written.

The English Declaration of Rights’s pro-
hibition on ‘‘cruell and unusuall Punish-
ments’’ is attributed to the arbitrary pun-
ishments imposed by the King’s Bench
following the Monmouth Rebellion in the
late 17th century. Id. at 967, 111 S.Ct. 2680
(Scalia, J., concurring). ‘‘Historians have
viewed the English provision as a reaction
either to the ‘Bloody Assize,’ the treason
trials conducted by Chief Justice Jeffreys
in 1685 after the abortive rebellion of the
Duke of Monmouth, or to the perjury pros-
ecution of Titus Oates in the same year.’’
Ingraham, 430 U.S. at 664, 97 S.Ct. 1401
(footnote omitted).

Presiding over a special commission in
the wake of the Monmouth Rebellion,
Chief Justice Jeffreys imposed ‘‘vicious
punishments for treason,’’ including ‘‘draw-
ing and quartering, burning of women fel-
ons, beheading, [and] disemboweling.’’
Harmelin, 501 U.S. at 968, 111 S.Ct. 2680.
In the view of some historians, ‘‘the story
of The Bloody Assizes TTT helped to place
constitutional limitations on the crime of
treason and to produce a bar against cruel
and unusual Punishments.’’ Furman v.
Georgia, 408 U.S. 238, 254, 92 S.Ct. 2726,
33 L.Ed.2d 346 (1972) (Douglas, J., concur-
ring).

More recent scholarship suggests that
Section 10 of the Declaration of Rights was
motivated more by Jeffreys’s treatment of
Titus Oates, a Protestant cleric and con-
victed perjurer. In addition to the pillory,
the scourge, and life imprisonment, Jef-
freys sentenced Oates to be ‘‘stript of [his]
Canonical Habits.’’ Harmelin, 501 U.S. at

1. 1 Wm. & Mary, 2d Sess., ch. 2, 3 Stat. at
Large 440, 441 (1689) (Section 10 of the
English Declaration of Rights) (‘‘excessive

Baile ought not to be required, nor excessive
Fines imposed; nor cruell and unusuall Pun-
ishments inflicted.’’).

208



601MARTIN v. CITY OF BOISE
Cite as 920 F.3d 584 (9th Cir. 2019)

970, 111 S.Ct. 2680 (Scalia, J., concurring)
(quoting Second Trial of Titus Oates, 10
How. St. Tr. 1227, 1316 (K.B. 1685)). Years
after the sentence was carried out, and
months after the passage of the Declara-
tion of Rights, the House of Commons
passed a bill to annul Oates’s sentence.
Though the House of Lords never agreed,
the Commons issued a report asserting
that Oates’s sentence was the sort of ‘‘cru-
el and unusual Punishment’’ that Parlia-
ment complained of in the Declaration of
Rights. Harmelin, 501 U.S. at 972, 111
S.Ct. 2680 (citing 10 Journal of the House
of Commons 247 (Aug. 2, 1689)). In the
view of the Commons and the dissenting
Lords, Oates’s punishment was ‘‘ ‘out of
the Judges’ Power,’ ‘contrary to Law and
ancient practice,’ without ‘Precedents’ or
‘express Law to warrant,’ ‘unusual,’ ‘ille-
gal,’ or imposed by ‘Pretence to a discre-
tionary Power.’ ’’ Id. at 973, 111 S.Ct. 2680
(quoting 1 Journals of the House of Lords
367 (May 31, 1689); 10 Journal of the
House of Commons 247 (Aug. 2, 1689)).

Thus, Justice Scalia concluded that the
prohibition on ‘‘cruell and unusuall punish-
ments’’ as used in the English Declaration,
‘‘was primarily a requirement that judges
pronouncing sentence remain within the
bounds of common-law tradition.’’ Harme-
lin, 501 U.S. at 974, 111 S.Ct. 2680 (Scalia,
J., concurring) (citing Ingraham, 430 U.S.
at 665, 97 S.Ct. 1401; 1 J. Chitty, Criminal
Law 710–12 (5th Am. ed. 1847); Anthony
F. Granucci, Nor Cruel and Unusual Pun-
ishments Inflicted: The Original Meaning,
57 Calif. L. Rev. 839, 859 (1969)).

But Justice Scalia was careful not to
impute the English meaning of ‘‘cruell and
unusuall’’ directly to the Framers of our
Bill of Rights: ‘‘the ultimate question is not
what ‘cruell and unusuall punishments’
meant in the Declaration of Rights, but
what its meaning was to the Americans
who adopted the Eighth Amendment.’’ Id.

at 975, 111 S.Ct. 2680. ‘‘Wrenched out of
its common-law context, and applied to the
actions of a legislature TTT the Clause
disables the Legislature from authorizing
particular forms or ‘modes’ of punish-
ment—specifically, cruel methods of pun-
ishment that are not regularly or custom-
arily employed.’’ Id. at 976, 111 S.Ct. 2680.

As support for his conclusion that the
Framers of the Bill of Rights intended for
the Eighth Amendment to reach only cer-
tain punishment methods, Justice Scalia
looked to ‘‘the state ratifying conventions
that prompted the Bill of Rights.’’ Id. at
979, 111 S.Ct. 2680. Patrick Henry, speak-
ing at the Virginia Ratifying convention,
‘‘decried the absence of a bill of rights,’’
arguing that ‘‘Congress will loose the re-
striction of not TTT inflicting cruel and
unusual punishments. TTT What has distin-
guished our ancestors?—They would not
admit of tortures, or cruel and barbarous
punishment.’’ Id. at 980, 111 S.Ct. 2680
(quoting 3 J. Elliot, Debates on the Feder-
al Constitution 447 (2d ed. 1854)). The
Massachusetts Convention likewise heard
the objection that, in the absence of a ban
on cruel and unusual punishments, ‘‘racks
and gibbets may be amongst the most mild
instruments of [Congress’s] discipline.’’ Id.
at 979, 111 S.Ct. 2680 (internal quotation
marks omitted) (quoting 2 J. Debates on
the Federal Constitution, at 111). These
historical sources ‘‘confirm[ ] the view that
the cruel and unusual punishments clause
was directed at prohibiting certain meth-
ods of punishment.’’ Id. (internal quotation
marks omitted) (quoting Granucci, 57 Cal-
if. L. Rev. at 842) (emphasis in Harmelin).

In addition, early state court decisions
‘‘interpreting state constitutional provi-
sions with identical or more expansive
wording (i.e., ‘cruel or unusual’) concluded
that these provisions TTT proscribe[d] TTT

only certain modes of punishment.’’ Id. at
983, 111 S.Ct. 2680; see also id. at 982, 111
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S.Ct. 2680 (‘‘Many other Americans appar-
ently agreed that the Clause only outlawed
certain modes of punishment.’’).

In short, when the Framers drafted and
the several states ratified the Eighth
Amendment, the original public meaning of
the Cruel and Unusual Punishments
Clause was ‘‘to proscribe TTT methods of
punishment.’’ Estelle v. Gamble, 429 U.S.
97, 102, 97 S.Ct. 285, 50 L.Ed.2d 251
(1976). There is simply no indication in the
history of the Eighth Amendment that the
Cruel and Unusual Punishments Clause
was intended to reach the substantive au-
thority of Congress to criminalize acts or
status, and certainly not before conviction.
Incorporation, of course, extended the
reach of the Clause to the States, but
worked no change in its meaning.

II.

The panel here held that ‘‘the Eighth
Amendment prohibits the imposition of
criminal penalties for sitting, sleeping, or
lying outside on public property for home-
less individuals who cannot obtain shelter.’’
Martin v. City of Boise, 902 F.3d 1031,
1048 (9th Cir. 2018). In so holding, the
panel allows challenges asserting this pro-
hibition to be brought in advance of any
conviction. That holding, however, has
nothing to do with the punishment that the
City of Boise imposes for those offenses,
and thus nothing to do with the text and
tradition of the Eighth Amendment.

The panel pays only the barest attention
to the Supreme Court’s admonition that
the application of the Eighth Amendment
to substantive criminal law be ‘‘sparing[ ],’’
Martin, 902 F.3d at 1047 (quoting
Ingraham, 430 U.S. at 667, 97 S.Ct. 1401),
and its holding here is dramatic in scope
and completely unfaithful to the proper
interpretation of the Cruel and Unusual
Punishments Clause.

‘‘The primary purpose of (the Cruel and
Unusual Punishments Clause) has always
been considered, and properly so, to be
directed at the method or kind of punish-
ment imposed for the violation of criminal
statutes.’’ Ingraham, 430 U.S. at 667, 97
S.Ct. 1401 (internal quotation marks omit-
ted) (quoting Powell v. Texas, 392 U.S.
514, 531–32, 88 S.Ct. 2145, 20 L.Ed.2d 1254
(1968)). It should, therefore, be the ‘‘rare
case’’ where a court invokes the Eighth
Amendment’s criminalization component.
Jones v. City of Los Angeles, 444 F.3d
1118, 1146 (9th Cir. 2006) (Rymer, J., dis-
senting), vacated, 505 F.3d 1006 (9th Cir.
2007).2 And permitting a pre-conviction
challenge to a local ordinance, as the panel
does here, is flatly inconsistent with the
Cruel and Unusual Punishments Clause’s
core constitutional function: regulating the
methods of punishment that may be inflict-
ed upon one convicted of an offense.
Harmelin, 501 U.S. at 977, 979, 111 S.Ct.
2680 (Scalia, J., concurring). As Judge
Rymer, dissenting in Jones, observed, ‘‘the
Eighth Amendment’s ‘protections do not
attach until after conviction and sen-
tence.’ ’’3 444 F.3d at 1147 (Rymer, J., dis-

2. Jones, of course, was vacated and lacks
precedential value. 505 F.3d 1006 (9th Cir.
2007). But the panel here resuscitated Jones’s
errant holding, including, apparently, its ap-
plication of the Cruel and Unusual Punish-
ments Clause in the absence of a criminal
conviction. We should have taken this case en
banc to correct this misinterpretation of the
Eighth Amendment.

3. We have emphasized the need to proceed
cautiously when extending the reach of the
Cruel and Unusual Punishments Clause be-
yond regulation of the methods of punishment
that may be inflicted upon conviction for an
offense. See United States v. Ritter, 752 F.2d
435, 438 (9th Cir. 1985) (repeating
Ingraham’s direction that ‘‘this particular use
of the cruel and unusual punishment clause is
to be applied sparingly’’ and noting that Rob-
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senting) (internal alterations omitted)
(quoting Graham v. Connor, 490 U.S. 386,
392 n.6, 109 S.Ct. 1865, 104 L.Ed.2d 443
(1989)).4

The panel’s holding thus permits plain-
tiffs who have never been convicted of any
offense to avail themselves of a constitu-
tional protection that, historically, has
been concerned with prohibition of ‘‘only
certain modes of punishment.’’ Harmelin,
501 U.S. at 983, 111 S.Ct. 2680; see also
United States v. Quinn, 123 F.3d 1415,
1425 (11th Cir. 1997) (citing Harmelin for
the proposition that a ‘‘plurality of the
Supreme Court TTT has rejected the notion
that the Eighth Amendment’s protection
from cruel and unusual punishment ex-
tends to the type of offense for which a
sentence is imposed’’).

Extending the Cruel and Unusual Pun-
ishments Clause to encompass pre-convic-
tion challenges to substantive criminal law
stretches the Eighth Amendment past its
breaking point. I doubt that the drafters of
our Bill of Rights, the legislators of the
states that ratified it, or the public at the
time would ever have imagined that a ban
on ‘‘cruel and unusual punishments’’ would
permit a plaintiff to challenge a substan-
tive criminal statute or ordinance that he
or she had not even been convicted of
violating. We should have taken this case
en banc to confirm that an Eighth Amend-
ment challenge does not lie in the absence
of a punishment following conviction for an
offense.

* * *

At common law and at the founding, a
prohibition on ‘‘cruel and unusual punish-

ments’’ was simply that: a limit on the
types of punishments that government
could inflict following a criminal conviction.
The panel strayed far from the text and
history of the Cruel and Unusual Punish-
ments Clause in imposing the substantive
limits it has on the City of Boise, particu-
larly as to plaintiffs who have not yet even
been convicted of an offense. We should
have reheard this case en banc, and I
respectfully dissent.

BERZON, Circuit Judge:

‘‘The law, in its majestic equality, for-
bids rich and poor alike to sleep under
bridges, to beg in the streets, and to
steal their bread.’’

— Anatole France, The Red Lily

We consider whether the Eighth
Amendment’s prohibition on cruel and un-
usual punishment bars a city from prose-
cuting people criminally for sleeping out-
side on public property when those people
have no home or other shelter to go to. We
conclude that it does.

The plaintiffs-appellants are six current
or former residents of the City of Boise
(‘‘the City’’), who are homeless or have
recently been homeless. Each plaintiff al-
leges that, between 2007 and 2009, he or
she was cited by Boise police for violating
one or both of two city ordinances. The
first, Boise City Code § 9-10-02 (the
‘‘Camping Ordinance’’), makes it a misde-
meanor to use ‘‘any of the streets, side-
walks, parks, or public places as a camping
place at any time.’’ The Camping Ordi-
nance defines ‘‘camping’’ as ‘‘the use of
public property as a temporary or perma-

inson represents ‘‘the rare type of case in
which the clause has been used to limit what
may be made criminal’’); see also United
States v. Ayala, 35 F.3d 423, 426 (9th Cir.
1994) (limiting application of Robinson to
crimes lacking an actus reus). The panel’s
holding here throws that caution to the wind.

4. Judge Friendly also expressed ‘‘considerable
doubt that the cruel and unusual punishment
clause is properly applicable at all until after
conviction and sentence.’’ Johnson v. Glick,
481 F.2d 1028, 1032 (2d Cir. 1973).
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nent place of dwelling, lodging, or resi-
dence.’’ Id. The second, Boise City Code
§ 6-01-05 (the ‘‘Disorderly Conduct Ordi-
nance’’), bans ‘‘[o]ccupying, lodging, or
sleeping in any building, structure, or pub-
lic place, whether public or private TTT

without the permission of the owner or
person entitled to possession or in control
thereof.’’

All plaintiffs seek retrospective relief for
their previous citations under the ordi-
nances. Two of the plaintiffs, Robert
Anderson and Robert Martin, allege that
they expect to be cited under the ordi-
nances again in the future and seek declar-
atory and injunctive relief against future
prosecution.

In Jones v. City of Los Angeles, 444
F.3d 1118, 1138 (9th Cir. 2006), vacated,
505 F.3d 1006 (9th Cir. 2007), a panel of
this court concluded that ‘‘so long as there
is a greater number of homeless individu-
als in Los Angeles than the number of
available beds [in shelters]’’ for the home-
less, Los Angeles could not enforce a simi-
lar ordinance against homeless individuals
‘‘for involuntarily sitting, lying, and sleep-
ing in public.’’ Jones is not binding on us,
as there was an underlying settlement be-
tween the parties and our opinion was
vacated as a result. We agree with Jones’s
reasoning and central conclusion, however,
and so hold that an ordinance violates the
Eighth Amendment insofar as it imposes
criminal sanctions against homeless indi-
viduals for sleeping outdoors, on public
property, when no alternative shelter is

available to them. Two of the plaintiffs, we
further hold, may be entitled to retrospec-
tive and prospective relief for violation of
that Eighth Amendment right.

I. Background

[1] The district court granted sum-
mary judgment to the City on all claims.
We therefore review the record in the light
most favorable to the plaintiffs. Tolan v.
Cotton, 572 U.S. 650, 134 S.Ct. 1861, 1866,
188 L.Ed.2d 895 (2014).

Boise has a significant and increasing
homeless population. According to the
Point-in-Time Count (‘‘PIT Count’’) con-
ducted by the Idaho Housing and Finance
Association, there were 753 homeless indi-
viduals in Ada County — the county of
which Boise is the seat — in January 2014,
46 of whom were ‘‘unsheltered,’’ or living
in places unsuited to human habitation
such as parks or sidewalks. In 2016, the
last year for which data is available, there
were 867 homeless individuals counted in
Ada County, 125 of whom were unshel-
tered.1 The PIT Count likely underesti-
mates the number of homeless individuals
in Ada County. It is ‘‘widely recognized
that a one-night point in time count will
undercount the homeless population,’’ as
many homeless individuals may have ac-
cess to temporary housing on a given
night, and as weather conditions may af-
fect the number of available volunteers
and the number of homeless people stay-
ing at shelters or accessing services on the
night of the count.

1. The United States Department of Housing
and Urban Development (‘‘HUD’’) requires
local homeless assistance and prevention net-
works to conduct an annual count of home-
less individuals on one night each January,
known as the PIT Count, as a condition of
receiving federal funds. State, local, and fed-
eral governmental entities, as well as private
service providers, rely on the PIT Count as a
‘‘critical source of data’’ on homelessness in

the United States. The parties acknowledge
that the PIT Count is not always precise. The
City’s Director of Community Partnerships,
Diana Lachiondo, testified that the PIT Count
is ‘‘not always the TTT best resource for num-
bers,’’ but also stated that ‘‘the point-in-time
count is our best snapshot’’ for counting the
number of homeless individuals in a particu-
lar region, and that she ‘‘cannot give TTT any
other number with any kind of confidence.’’
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There are currently three homeless
shelters in the City of Boise offering emer-
gency shelter services, all run by private,
nonprofit organizations. As far as the rec-
ord reveals, these three shelters are the
only shelters in Ada County.

One shelter — ‘‘Sanctuary’’ — is operat-
ed by Interfaith Sanctuary Housing Ser-
vices, Inc. The shelter is open to men,
women, and children of all faiths, and does
not impose any religious requirements on
its residents. Sanctuary has 96 beds re-
served for individual men and women, with
several additional beds reserved for fami-
lies. The shelter uses floor mats when it
reaches capacity with beds.

Because of its limited capacity, Sanctu-
ary frequently has to turn away homeless
people seeking shelter. In 2010, Sanctuary
reached full capacity in the men’s area ‘‘at
least half of every month,’’ and the wom-
en’s area reached capacity ‘‘almost every
night of the week.’’ In 2014, the shelter
reported that it was full for men, women,
or both on 38% of nights. Sanctuary pro-
vides beds first to people who spent the
previous night at Sanctuary. At 9:00 pm
each night, it allots any remaining beds to
those who added their names to the shel-
ter’s waiting list.

The other two shelters in Boise are both
operated by the Boise Rescue Mission
(‘‘BRM’’), a Christian nonprofit organiza-
tion. One of those shelters, the River of
Life Rescue Mission (‘‘River of Life’’), is
open exclusively to men; the other, the
City Light Home for Women and Children

(‘‘City Light’’), shelters women and chil-
dren only.

BRM’s facilities provide two primary
‘‘programs’’ for the homeless, the Emer-
gency Services Program and the New Life
Discipleship Program.2 The Emergency
Services Program provides temporary
shelter, food, and clothing to anyone in
need. Christian religious services are of-
fered to those seeking shelter through the
Emergency Services Program. The shel-
ters display messages and iconography on
the walls, and the intake form for emer-
gency shelter guests includes a religious
message.3

Homeless individuals may check in to
either BRM facility between 4:00 and 5:30
pm. Those who arrive at BRM facilities
between 5:30 and 8:00 pm may be denied
shelter, depending on the reason for their
late arrival; generally, anyone arriving af-
ter 8:00 pm is denied shelter.

Except in winter, male guests in the
Emergency Services Program may stay at
River of Life for up to 17 consecutive
nights; women and children in the Emer-
gency Services Program may stay at City
Light for up to 30 consecutive nights. Af-
ter the time limit is reached, homeless
individuals who do not join the Disciple-
ship Program may not return to a BRM
shelter for at least 30 days.4 Participants
in the Emergency Services Program must
return to the shelter every night during
the applicable 17-day or 30-day period; if a
resident fails to check in to a BRM shelter
each night, that resident is prohibited from
staying overnight at that shelter for 30

2. The record suggests that BRM provides
some limited additional non-emergency shel-
ter programming which, like the Discipleship
Program, has overtly religious components.

3. The intake form states in relevant part that
‘‘We are a Gospel Rescue Mission. Gospel
means ‘Good News,’ and the Good News is
that Jesus saves us from sin past, present, and

future. We would like to share the Good News
with you. Have you heard of Jesus? TTT Would
you like to know more about him?’’

4. The parties dispute the extent to which
BRM actually enforces the 17- and 30-day
limits.
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days. BRM’s rules on the length of a per-
son’s stay in the Emergency Services Pro-
gram are suspended during the winter.

The Discipleship Program is an ‘‘inten-
sive, Christ-based residential recovery pro-
gram’’ of which ‘‘[r]eligious study is the
very essence.’’ The record does not indi-
cate any limit to how long a member of the
Discipleship Program may stay at a BRM
shelter.

The River of Life shelter contains 148
beds for emergency use, along with 40
floor mats for overflow; 78 additional beds
serve those in non-emergency shelter pro-
grams such as the Discipleship Program.
The City Light shelter has 110 beds for
emergency services, as well as 40 floor
mats to handle overflow and 38 beds for
women in non-emergency shelter pro-
grams. All told, Boise’s three homeless
shelters contain 354 beds and 92 overflow
mats for homeless individuals.

A. The Plaintiffs

Plaintiffs Robert Martin, Robert
Anderson, Lawrence Lee Smith, Basil E.
Humphrey, Pamela S. Hawkes, and Janet
F. Bell are all homeless individuals who
have lived in or around Boise since at least
2007. Between 2007 and 2009, each plain-
tiff was convicted at least once of violating
the Camping Ordinance, the Disorderly
Conduct Ordinance, or both. With one ex-
ception, all plaintiffs were sentenced to
time served for all convictions; on two
occasions, Hawkes was sentenced to one
additional day in jail. During the same
period, Hawkes was cited, but not convict-
ed, under the Camping Ordinance, and
Martin was cited, but not convicted, under
the Disorderly Conduct Ordinance.

Plaintiff Robert Anderson currently
lives in Boise; he is homeless and has often
relied on Boise’s shelters for housing. In
the summer of 2007, Anderson stayed at
River of Life as part of the Emergency

Services Program until he reached the
shelter’s 17-day limit for male guests.
Anderson testified that during his 2007
stay at River of Life, he was required to
attend chapel services before he was per-
mitted to eat dinner. At the conclusion of
his 17-day stay, Anderson declined to en-
ter the Discipleship Program because of
his religious beliefs. As Anderson was
barred by the shelter’s policies from re-
turning to River of Life for 30 days, he
slept outside for the next several weeks.
On September 1, 2007, Anderson was cited
under the Camping Ordinance. He pled
guilty to violating the Camping Ordinance
and paid a $25 fine; he did not appeal his
conviction.

Plaintiff Robert Martin is a former resi-
dent of Boise who currently lives in Post
Falls, Idaho. Martin returns frequently to
Boise to visit his minor son. In March of
2009, Martin was cited under the Camping
Ordinance for sleeping outside; he was cit-
ed again in 2012 under the same ordi-
nance.

B. Procedural History

The plaintiffs filed this action in the
United States District Court for the Dis-
trict of Idaho in October of 2009. All plain-
tiffs alleged that their previous citations
under the Camping Ordinance and the
Disorderly Conduct Ordinance violated the
Cruel and Unusual Punishments Clause of
the Eighth Amendment, and sought dam-
ages for those alleged violations under 42
U.S.C. § 1983. Cf. Jones, 444 F.3d at 1138.
Anderson and Martin also sought prospec-
tive declaratory and injunctive relief pre-
cluding future enforcement of the ordi-
nances under the same statute and the
Declaratory Judgment Act, 28 U.S.C.
§§ 2201–2202.

After this litigation began, the Boise
Police Department promulgated a new
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‘‘Special Order,’’ effective as of January 1,
2010, that prohibited enforcement of either
the Camping Ordinance or the Disorderly
Conduct Ordinance against any homeless
person on public property on any night
when no shelter had ‘‘an available over-
night space.’’ City police implemented the
Special Order through a two-step proce-
dure known as the ‘‘Shelter Protocol.’’

Under the Shelter Protocol, if any shel-
ter in Boise reaches capacity on a given
night, that shelter will so notify the police
at roughly 11:00 pm. Each shelter has
discretion to determine whether it is full,
and Boise police have no other mechanism
or criteria for gauging whether a shelter is
full. Since the Shelter Protocol was
adopted, Sanctuary has reported that it
was full on almost 40% of nights. Although
BRM agreed to the Shelter Protocol, its
internal policy is never to turn any person
away because of a lack of space, and nei-
ther BRM shelter has ever reported that it
was full.

If all shelters are full on the same night,
police are to refrain from enforcing either
ordinance. Presumably because the BRM
shelters have not reported full, Boise po-
lice continue to issue citations regularly
under both ordinances.

In July 2011, the district court granted
summary judgment to the City. It held
that the plaintiffs’ claims for retrospective
relief were barred under the Rooker-Feld-
man doctrine and that their claims for
prospective relief were mooted by the Spe-
cial Order and the Shelter Protocol. Bell v.
City of Boise, 834 F.Supp.2d 1103 (D. Ida-
ho 2011). On appeal, we reversed and re-
manded. Bell v. City of Boise, 709 F.3d
890, 901 (9th Cir. 2013). We held that the
district court erred in dismissing the plain-
tiffs’ claims under the Rooker-Feldman
doctrine. Id. at 897. In so holding, we
expressly declined to consider whether the
favorable-termination requirement from

Heck v. Humphrey, 512 U.S. 477, 114 S.Ct.
2364, 129 L.Ed.2d 383 (1994), applied to
the plaintiffs’ claims for retrospective re-
lief. Instead, we left the issue for the dis-
trict court on remand. Bell, 709 F.3d at
897 n.11.

Bell further held that the plaintiffs’
claims for prospective relief were not
moot. The City had not met its ‘‘heavy
burden’’ of demonstrating that the chal-
lenged conduct — enforcement of the two
ordinances against homeless individuals
with no access to shelter — ‘‘could not
reasonably be expected to recur.’’ Id. at
898, 901 (quoting Friends of the Earth,
Inc. v. Laidlaw Envtl. Servs. (TOC), Inc.,
528 U.S. 167, 189, 120 S.Ct. 693, 145
L.Ed.2d 610 (2000)). We emphasized that
the Special Order was a statement of ad-
ministrative policy and so could be amend-
ed or reversed at any time by the Boise
Chief of Police. Id. at 899–900.

Finally, Bell rejected the City’s argu-
ment that the plaintiffs lacked standing to
seek prospective relief because they were
no longer homeless. Id. at 901 & n.12. We
noted that, on summary judgment, the
plaintiffs ‘‘need not establish that they in
fact have standing, but only that there is a
genuine issue of material fact as to the
standing elements.’’ Id. (citation omitted).

On remand, the district court again
granted summary judgment to the City on
the plaintiffs’ § 1983 claims. The court ob-
served that Heck requires a § 1983 plain-
tiff seeking damages for ‘‘harm caused by
actions whose unlawfulness would render a
conviction or sentence invalid’’ to demon-
strate that ‘‘the conviction or sentence has
been reversed on direct appeal, expunged
by executive order, declared invalid by a
state tribunal TTT or called into question
by a federal court’s issuance of a writ of
habeas corpus.’’ 512 U.S. at 486–87, 114
S.Ct. 2364. According to the district court,
‘‘a judgment finding the Ordinances uncon-
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stitutional TTT necessarily would imply the
invalidity of Plaintiffs’ [previous] convic-
tions under those ordinances,’’ and the
plaintiffs therefore were required to dem-
onstrate that their convictions or sentences
had already been invalidated. As none of
the plaintiffs had raised an Eighth Amend-
ment challenge as a defense to criminal
prosecution, nor had any plaintiff success-
fully appealed their conviction, the district
court held that all of the plaintiffs’ claims
for retrospective relief were barred by
Heck. The district court also rejected as
barred by Heck the plaintiffs’ claim for
prospective injunctive relief under § 1983,
reasoning that ‘‘a ruling in favor of Plain-
tiffs on even a prospective § 1983 claim
would demonstrate the invalidity of any
confinement stemming from those convic-
tions.’’

Finally, the district court determined
that, although Heck did not bar relief un-
der the Declaratory Judgment Act, Martin
and Anderson now lack standing to pursue
such relief. The linchpin of this holding
was that the Camping Ordinance and the
Disorderly Conduct Ordinance were both
amended in 2014 to codify the Special Or-
der’s mandate that ‘‘[l]aw enforcement offi-
cers shall not enforce [the ordinances]
when the individual is on public property
and there is no available overnight shel-
ter.’’ Boise City Code §§ 6-01-05, 9-10-02.
Because the ordinances, as amended, per-
mitted camping or sleeping in a public
place when no shelter space was available,
the court held that there was no ‘‘credible
threat’’ of future prosecution. ‘‘If the Ordi-
nances are not to be enforced when the

shelters are full, those Ordinances do not
inflict a constitutional injury upon these
particular plaintiffs TTTT’’ The court em-
phasized that the record ‘‘suggests there is
no known citation of a homeless individual
under the Ordinances for camping or
sleeping on public property on any night
or morning when he or she was unable to
secure shelter due to a lack of shelter
capacity’’ and that ‘‘there has not been a
single night when all three shelters in
Boise called in to report they were simul-
taneously full for men, women or families.’’

This appeal followed.

II. Discussion

A. Standing

We first consider whether any of the
plaintiffs has standing to pursue prospec-
tive relief.5 We conclude that there are
sufficient opposing facts in the record to
create a genuine issue of material fact as
to whether Martin and Anderson face a
credible threat of prosecution under one or
both ordinances in the future at a time
when they are unable to stay at any Boise
homeless shelter.6

[2–6] ‘‘To establish Article III stand-
ing, an injury must be concrete, particu-
larized, and actual or imminent; fairly
traceable to the challenged action; and re-
dressable by a favorable ruling.’’ Clapper
v. Amnesty Int’l USA, 568 U.S. 398, 133
S.Ct. 1138, 1147, 185 L.Ed.2d 264 (2013)
(citation omitted). ‘‘Although imminence is
concededly a somewhat elastic concept, it
cannot be stretched beyond its purpose,
which is to ensure that the alleged injury

5. Standing to pursue retrospective relief is
not in doubt. The only threshold question
affecting the availability of a claim for retro-
spective relief — a question we address in the
next section — is whether such relief is
barred by the doctrine established in Heck.

6. Although the SAC is somewhat ambiguous
regarding which of the plaintiffs seeks pro-
spective relief, counsel for the plaintiffs made
clear at oral argument that only two of the
plaintiffs, Martin and Anderson, seek such
relief, and the district court considered the
standing question with respect to Martin and
Anderson only.
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is not too speculative for Article III pur-
poses — that the injury is certainly im-
pending.’’ Id. (citation omitted). A plaintiff
need not, however, await an arrest or
prosecution to have standing to challenge
the constitutionality of a criminal statute.
‘‘When the plaintiff has alleged an inten-
tion to engage in a course of conduct argu-
ably affected with a constitutional interest,
but proscribed by a statute, and there
exists a credible threat of prosecution
thereunder, he should not be required to
await and undergo a criminal prosecution
as the sole means of seeking relief.’’ Bab-
bitt v. United Farm Workers Nat’l Union,
442 U.S. 289, 298, 99 S.Ct. 2301, 60
L.Ed.2d 895 (1979) (citation and internal
quotation marks omitted). To defeat a mo-
tion for summary judgment premised on
an alleged lack of standing, plaintiffs
‘‘ need not establish that they in fact have
standing, but only that there is a genuine
question of material fact as to the standing
elements.’’ Cent. Delta Water Agency v.
United States, 306 F.3d 938, 947 (9th Cir.
2002).

[7] In dismissing Martin and
Anderson’s claims for declaratory relief for
lack of standing, the district court empha-
sized that Boise’s ordinances, as amended
in 2014, preclude the City from issuing a
citation when there is no available space at
a shelter, and there is consequently no risk
that either Martin or Anderson will be
cited under such circumstances in the fu-
ture. Viewing the record in the light most
favorable to the plaintiffs, we cannot
agree.

Although the 2014 amendments preclude
the City from enforcing the ordinances
when there is no room available at any
shelter, the record demonstrates that the
City is wholly reliant on the shelters to
self-report when they are full. It is undis-
puted that Sanctuary is full as to men on a
substantial percentage of nights, perhaps

as high as 50%. The City nevertheless
emphasizes that since the adoption of the
Shelter Protocol in 2010, the BRM facili-
ties, River of Life and City Light, have
never reported that they are full, and
BRM states that it will never turn people
away due to lack space.

The plaintiffs have pointed to substantial
evidence in the record, however, indicating
that whether or not the BRM facilities are
ever full or turn homeless individuals away
for lack of space, they do refuse to shelter
homeless people who exhaust the number
of days allotted by the facilities. Specifical-
ly, the plaintiffs allege, and the City does
not dispute, that it is BRM’s policy to limit
men to 17 consecutive days in the Emer-
gency Services Program, after which they
cannot return to River of Life for 30 days;
City Light has a similar 30-day limit for
women and children. Anderson testified
that BRM has enforced this policy against
him in the past, forcing him to sleep out-
doors.

[8] The plaintiffs have adduced further
evidence indicating that River of Life per-
mits individuals to remain at the shelter
after 17 days in the Emergency Services
Program only on the condition that they
become part of the New Life Discipleship
program, which has a mandatory religious
focus. For example, there is evidence that
participants in the New Life Program are
not allowed to spend days at Corpus
Christi, a local Catholic program, ‘‘because
it’s TTT a different sect.’’ There are also
facts in dispute concerning whether the
Emergency Services Program itself has a
religious component. Although the City ar-
gues strenuously that the Emergency Ser-
vices Program is secular, Anderson testi-
fied to the contrary; he stated that he was
once required to attend chapel before be-
ing permitted to eat dinner at the River of
Life shelter. Both Martin and Anderson
have objected to the overall religious at-
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mosphere of the River of Life shelter, in-
cluding the Christian messaging on the
shelter’s intake form and the Christian ico-
nography on the shelter walls. A city can-
not, via the threat of prosecution, coerce
an individual to attend religion-based
treatment programs consistently with the
Establishment Clause of the First Amend-
ment. Inouye v. Kemna, 504 F.3d 705,
712–13 (9th Cir. 2007). Yet at the conclu-
sion of a 17-day stay at River of Life, or a
30-day stay at City Light, an individual
may be forced to choose between sleeping
outside on nights when Sanctuary is full
(and risking arrest under the ordinances),
or enrolling in BRM programming that is
antithetical to his or her religious beliefs.

The 17-day and 30-day limits are not the
only BRM policies which functionally limit
access to BRM facilities even when space
is nominally available. River of Life also
turns individuals away if they voluntarily
leave the shelter before the 17-day limit
and then attempt to return within 30 days.
An individual who voluntarily leaves a
BRM facility for any reason — perhaps
because temporary shelter is available at
Sanctuary, or with friends or family, or in
a hotel — cannot immediately return to
the shelter if circumstances change. More-
over, BRM’s facilities may deny shelter to
any individual who arrives after 5:30 pm,
and generally will deny shelter to anyone
arriving after 8:00 pm. Sanctuary, howev-
er, does not assign beds to persons on its
waiting list until 9:00 pm. Thus, by the
time a homeless individual on the Sanctu-
ary waiting list discovers that the shelter
has no room available, it may be too late to
seek shelter at either BRM facility.

So, even if we credit the City’s evidence
that BRM’s facilities have never been
‘‘full,’’ and that the City has never cited
any person under the ordinances who
could not obtain shelter ‘‘due to a lack of
shelter capacity,’’ there remains a genuine

issue of material fact as to whether home-
less individuals in Boise run a credible risk
of being issued a citation on a night when
Sanctuary is full and they have been de-
nied entry to a BRM facility for reasons
other than shelter capacity. If so, then as a
practical matter, no shelter is available.
We note that despite the Shelter Protocol
and the amendments to both ordinances,
the City continues regularly to issue cita-
tions for violating both ordinances; during
the first three months of 2015, the Boise
Police Department issued over 175 such
citations.

The City argues that Martin faces little
risk of prosecution under either ordinance
because he has not lived in Boise since
2013. Martin states, however, that he is
still homeless and still visits Boise several
times a year to visit his minor son, and
that he has continued to seek shelter at
Sanctuary and River of Life. Although
Martin may no longer spend enough time
in Boise to risk running afoul of BRM’s 17-
day limit, he testified that he has unsuc-
cessfully sought shelter at River of Life
after being placed on Sanctuary’s waiting
list, only to discover later in the evening
that Sanctuary had no available beds.
Should Martin return to Boise to visit his
son, there is a reasonable possibility that
he might again seek shelter at Sanctuary,
only to discover (after BRM has closed for
the night) that Sanctuary has no space for
him. Anderson, for his part, continues to
live in Boise and states that he remains
homeless.

We conclude that both Martin and
Anderson have demonstrated a genuine
issue of material fact regarding whether
they face a credible risk of prosecution
under the ordinances in the future on a
night when they have been denied access
to Boise’s homeless shelters; both plaintiffs
therefore have standing to seek prospec-
tive relief.
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B. Heck v. Humphrey

We turn next to the impact of Heck v.
Humphrey and its progeny on this case.
With regard to retrospective relief, the
plaintiffs maintain that Heck should not
bar their claims because, with one excep-
tion, all of the plaintiffs were sentenced to
time served.7 It would therefore have been
impossible for the plaintiffs to obtain fed-
eral habeas relief, as any petition for a
writ of habeas corpus must be filed while
the petitioner is ‘‘in custody pursuant to
the judgment of a State court.’’ See 28
U.S.C. § 2254(a); Spencer v. Kemna, 523
U.S. 1, 7, 17–18, 118 S.Ct. 978, 140 L.Ed.2d
43 (1998). With regard to prospective re-
lief, the plaintiffs emphasize that they seek
only equitable protection against future
enforcement of an allegedly unconstitution-
al statute, and not to invalidate any prior
conviction under the same statute. We hold
that although the Heck line of cases pre-
cludes most — but not all — of the plain-
tiffs’ requests for retrospective relief, that
doctrine has no application to the plaintiffs’
request for an injunction enjoining pro-
spective enforcement of the ordinances.

1. The Heck Doctrine

A long line of Supreme Court case law,
beginning with Preiser v. Rodriguez, 411
U.S. 475, 93 S.Ct. 1827, 36 L.Ed.2d 439
(1973), holds that a prisoner in state custo-
dy cannot use a § 1983 action to challenge
the fact or duration of his or her confine-
ment, but must instead seek federal habe-
as corpus relief or analogous state relief.
Id. at 477, 500. Preiser considered whether
a prison inmate could bring a § 1983 ac-
tion seeking an injunction to remedy an
unconstitutional deprivation of good-time
conduct credits. Observing that habeas
corpus is the traditional instrument to ob-

tain release from unlawful confinement,
Preiser recognized an implicit exception
from § 1983’s broad scope for actions that
lie ‘‘within the core of habeas corpus’’ —
specifically, challenges to the ‘‘fact or dura-
tion’’ of confinement. Id. at 487, 500, 93
S.Ct. 1827. The Supreme Court subse-
quently held, however, that although
Preiser barred inmates from obtaining an
injunction to restore good-time credits via
a § 1983 action, Preiser did not ‘‘preclude
a litigant with standing from obtaining by
way of ancillary relief an otherwise proper
injunction enjoining the prospective en-
forcement of invalid prison regulations.’’
Wolff v. McDonnell, 418 U.S. 539, 555, 94
S.Ct. 2963, 41 L.Ed.2d 935 (1974) (empha-
sis added).

[9] Heck addressed a § 1983 action
brought by an inmate seeking compensato-
ry and punitive damages. The inmate al-
leged that state and county officials had
engaged in unlawful investigations and
knowing destruction of exculpatory evi-
dence. Heck, 512 U.S. at 479, 114 S.Ct.
2364. The Court in Heck analogized a
§ 1983 action of this type, which called
into question the validity of an underlying
conviction, to a cause of action for mali-
cious prosecution, id. at 483–84, 114 S.Ct.
2364, and went on to hold that, as with a
malicious prosecution claim, a plaintiff in
such an action must demonstrate a favor-
able termination of the criminal proceed-
ings before seeking tort relief, id. at 486–
87, 114 S.Ct. 2364. ‘‘[T]o recover damages
for allegedly unconstitutional conviction or
imprisonment, or for other harm caused by
actions whose unlawfulness would render a
conviction or sentence invalid, a § 1983
plaintiff must prove that the conviction or
sentence has been reversed on direct ap-
peal, expunged by executive order, de-

7. Plaintiff Pamela Hawkes was convicted of
violating the Camping Ordinance or Disorder-
ly Conduct Ordinance on twelve occasions;

although she was usually sentenced to time
served, she was twice sentenced to one addi-
tional day in jail.
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clared invalid by a state tribunal author-
ized to make such determination, or called
into question by a federal court’s issuance
of a writ of habeas corpus.’’ Id.

Edwards v. Balisok, 520 U.S. 641, 117
S.Ct. 1584, 137 L.Ed.2d 906 (1997) extend-
ed Heck’s holding to claims for declaratory
relief. Id. at 648, 117 S.Ct. 1584. The plain-
tiff in Edwards alleged that he had been
deprived of earned good-time credits with-
out due process of law, because the deci-
sionmaker in disciplinary proceedings had
concealed exculpatory evidence. Because
the plaintiff’s claim for declaratory relief
was ‘‘based on allegations of deceit and
bias on the part of the decisionmaker that
necessarily imply the invalidity of the pun-
ishment imposed,’’ Edwards held, it was
‘‘not cognizable under § 1983.’’ Id. Ed-
wards went on to hold, however, that a
requested injunction requiring prison offi-
cials to date-stamp witness statements was
not Heck-barred, reasoning that a ‘‘prayer
for such prospective relief will not ‘neces-
sarily imply’ the invalidity of a previous
loss of good-time credits, and so may prop-
erly be brought under § 1983.’’ Id. (em-
phasis added).

[10] Most recently, Wilkinson v. Dot-
son, 544 U.S. 74, 125 S.Ct. 1242, 161
L.Ed.2d 253 (2005), stated that Heck bars
§ 1983 suits even when the relief sought is
prospective injunctive or declaratory relief,
‘‘if success in that action would necessarily
demonstrate the invalidity of confinement
or its duration.’’ Id. at 81–82, 125 S.Ct.
1242 (emphasis omitted). But Wilkinson
held that the plaintiffs in that case could
seek a prospective injunction compelling
the state to comply with constitutional re-
quirements in parole proceedings in the
future. The Court observed that the pris-
oners’ claims for future relief, ‘‘if success-
ful, will not necessarily imply the invalidity
of confinement or shorten its duration.’’ Id.
at 82, 125 S.Ct. 1242.

The Supreme Court did not, in these
cases or any other, conclusively determine
whether Heck’s favorable-termination re-
quirement applies to convicts who have no
practical opportunity to challenge their
conviction or sentence via a petition for
habeas corpus. See Muhammad v. Close,
540 U.S. 749, 752 & n.2, 124 S.Ct. 1303, 158
L.Ed.2d 32 (2004). But in Spencer, five
Justices suggested that Heck may not ap-
ply in such circumstances. Spencer, 523
U.S. at 3, 118 S.Ct. 978.

The petitioner in Spencer had filed a
federal habeas petition seeking to invali-
date an order revoking his parole. While
the habeas petition was pending, the peti-
tioner’s term of imprisonment expired, and
his habeas petition was consequently dis-
missed as moot. Justice Souter wrote a
concurring opinion in which three other
Justices joined, addressing the petitioner’s
argument that if his habeas petition were
mooted by his release, any § 1983 action
would be barred under Heck, yet he would
no longer have access to a federal habeas
forum to challenge the validity of his pa-
role revocation. Id. at 18–19, 118 S.Ct. 978
(Souter, J., concurring). Justice Souter
stated that in his view ‘‘Heck has no such
effect,’’ and that ‘‘a former prisoner, no
longer ‘in custody,’ may bring a § 1983
action establishing the unconstitutionality
of a conviction or confinement without be-
ing bound to satisfy a favorable-termi-
nation requirement that it would be impos-
sible as a matter of law for him to satisfy.’’
Id. at 21, 118 S.Ct. 978. Justice Stevens,
dissenting, stated that he would have held
the habeas petition in Spencer not moot,
but agreed that ‘‘[g]iven the Court’s hold-
ing that petitioner does not have a remedy
under the habeas statute, it is perfectly
clear TTT that he may bring an action
under 42 U.S.C. § 1983.’’ Id. at 25, 118
S.Ct. 978 n.8 (Stevens, J., dissenting).
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Relying on the concurring and dissent-
ing opinions in Spencer, we have held that
the ‘‘unavailability of a remedy in habeas
corpus because of mootness’’ permitted a
plaintiff released from custody to maintain
a § 1983 action for damages, ‘‘even though
success in that action would imply the
invalidity of the disciplinary proceeding
that caused revocation of his good-time
credits.’’ Nonnette v. Small, 316 F.3d 872,
876 (9th Cir. 2002). But we have limited
Nonnette in recent years. Most notably, we
held in Lyall v. City of Los Angeles, 807
F.3d 1178 (9th Cir. 2015), that even where
a plaintiff had no practical opportunity to
pursue federal habeas relief while detained
because of the short duration of his con-
finement, Heck bars a § 1983 action that
would imply the invalidity of a prior con-
viction if the plaintiff could have sought
invalidation of the underlying conviction
via direct appeal or state post-conviction
relief, but did not do so. Id. at 1192 & n.12.

2. Retrospective Relief

[11] Here, the majority of the plain-
tiffs’ claims for retrospective relief are gov-
erned squarely by Lyall. It is undisputed
that all the plaintiffs not only failed to
challenge their convictions on direct appeal
but expressly waived the right to do so as
a condition of their guilty pleas. The plain-
tiffs have made no showing that any of
their convictions were invalidated via state
post-conviction relief. We therefore hold
that all but two of the plaintiffs’ claims for
damages are foreclosed under Lyall.

[12] Two of the plaintiffs, however,
Robert Martin and Pamela Hawkes, also
received citations under the ordinances
that were dismissed before the state ob-
tained a conviction. Hawkes was cited for
violating the Camping Ordinance on July
8, 2007; that violation was dismissed on
August 28, 2007. Martin was cited for vio-
lating the Disorderly Conduct Ordinance

on April 24, 2009; those charges were dis-
missed on September 9, 2009. The com-
plaint alleges two injuries stemming from
these dismissed citations: (1) the continued
inclusion of the citations on plaintiffs’ crim-
inal records; and (2) the accumulation of a
host of criminal fines and incarceration
costs. Plaintiffs seek orders compelling the
City to ‘‘expunge[ ] TTT the records of any
homeless individuals unlawfully cited or
arrested and charged under [the Ordi-
nances]’’ and ‘‘reimburse[ ] TTT any crimi-
nal fines paid TTT [or] costs of incarcera-
tion billed.’’

With respect to these two incidents, the
district court erred in finding that the
plaintiffs’ Eighth Amendment challenge
was barred by Heck. Where there is no
‘‘conviction or sentence’’ that may be un-
dermined by a grant of relief to the plain-
tiffs, the Heck doctrine has no application.
512 U.S. at 486–87, 114 S.Ct. 2364; see also
Wallace v. Kato, 549 U.S. 384, 393, 127
S.Ct. 1091, 166 L.Ed.2d 973 (2007).

[13, 14] Relying on Ingraham v.
Wright, 430 U.S. 651, 664, 97 S.Ct. 1401, 51
L.Ed.2d 711 (1977), the City argues that
the Eighth Amendment, and the Cruel and
Unusual Punishments Clause in particular,
have no application where there has been
no conviction. The City’s reliance on
Ingraham is misplaced. As the Supreme
Court observed in Ingraham, the Cruel
and Unusual Punishments Clause not only
limits the types of punishment that may be
imposed and prohibits the imposition of
punishment grossly disproportionate to the
severity of the crime, but also ‘‘imposes
substantive limits on what can be made
criminal and punished as such.’’ Id. at 667,
97 S.Ct. 1401. ‘‘This [latter] protection gov-
erns the criminal law process as a whole,
not only the imposition of punishment
postconviction.’’ Jones, 444 F.3d at 1128.
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[15] Ingraham concerned only wheth-
er ‘‘impositions outside the criminal pro-
cess’’ — in that case, the paddling of
schoolchildren — ‘‘constituted cruel and
unusual punishment.’’ 430 U.S. at 667, 97
S.Ct. 1401. Ingraham did not hold that a
plaintiff challenging the state’s power to
criminalize a particular status or conduct
in the first instance, as the plaintiffs in this
case do, must first be convicted. If convic-
tion were a prerequisite for such a chal-
lenge, ‘‘the state could in effect punish
individuals in the preconviction stages of
the criminal law enforcement process for
being or doing things that under the [Cru-
el and Unusual Punishments Clause] can-
not be subject to the criminal process.’’
Jones, 444 F.3d at 1129. For those rare
Eighth Amendment challenges concerning
the state’s very power to criminalize par-
ticular behavior or status, then, a plaintiff
need demonstrate only the initiation of the
criminal process against him, not a convic-
tion.

3. Prospective Relief

[16] The district court also erred in
concluding that the plaintiffs’ requests for
prospective injunctive relief were barred
by Heck. The district court relied entirely
on language in Wilkinson stating that ‘‘a
state prisoner’s § 1983 action is barred
(absent prior invalidation) TTT no matter
the relief sought (damages or equitable
relief) TTT if success in that action would
necessarily demonstrate the invalidity of
confinement or its duration.’’ Wilkinson,
544 U.S. at 81–82, 125 S.Ct. 1242. The
district court concluded from this language
in Wilkinson that a person convicted un-
der an allegedly unconstitutional statute
may never challenge the validity or appli-
cation of that statute after the initial crimi-
nal proceeding is complete, even when the
relief sought is prospective only and inde-
pendent of the prior conviction. The logical
extension of the district court’s interpreta-

tion is that an individual who does not
successfully invalidate a first conviction
under an unconstitutional statute will have
no opportunity to challenge that statute
prospectively so as to avoid arrest and
conviction for violating that same statute
in the future.

Neither Wilkinson nor any other case in
the Heck line supports such a result. Rath-
er, Wolff, Edwards, and Wilkinson compel
the opposite conclusion.

Wolff held that although Preiser barred
a § 1983 action seeking restoration of
good-time credits absent a successful chal-
lenge in federal habeas proceedings, Preis-
er did not ‘‘preclude a litigant with stand-
ing from obtaining by way of ancillary
relief an otherwise proper injunction en-
joining the prospective enforcement of in-
valid TTT regulations.’’ Wolff, 418 U.S. at
555, 94 S.Ct. 2963. Although Wolff was
decided before Heck, the Court subse-
quently made clear that Heck effected no
change in the law in this regard, observing
in Edwards that ‘‘[o]rdinarily, a prayer for
TTT prospective [injunctive] relief will not
‘necessarily imply’ the invalidity of a previ-
ous loss of good-time credits, and so may
properly be brought under § 1983.’’ Ed-
wards, 520 U.S. at 648, 117 S.Ct. 1584
(emphasis added). Importantly, the Court
held in Edwards that although the plaintiff
could not, consistently with Heck, seek a
declaratory judgment stating that the pro-
cedures employed by state officials that
deprived him of good-time credits were
unconstitutional, he could seek an injunc-
tion barring such allegedly unconstitution-
al procedures in the future. Id. Finally, the
Court noted in Wilkinson that the Heck
line of cases ‘‘has focused on the need to
ensure that state prisoners use only habe-
as corpus (or similar state) remedies when
they seek to invalidate the duration of
their confinement,’’ Wilkinson, 544 U.S. at
81, 125 S.Ct. 1242 (emphasis added), allud-
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ing to an existing confinement, not one yet
to come.

[17, 18] The Heck doctrine, in other
words, serves to ensure the finality and
validity of previous convictions, not to insu-
late future prosecutions from challenge. In
context, it is clear that Wilkinson’s holding
that the Heck doctrine bars a § 1983 ac-
tion ‘‘no matter the relief sought (damages
or equitable relief) TTT if success in that
action would necessarily demonstrate the
invalidity of confinement or its duration’’
applies to equitable relief concerning an
existing confinement, not to suits seeking
to preclude an unconstitutional confine-
ment in the future, arising from incidents
occurring after any prior conviction and
stemming from a possible later prosecution
and conviction. Id. at 81–82, 125 S.Ct. 1242
(emphasis added). As Wilkinson held,
‘‘claims for future relief (which, if success-
ful, will not necessarily imply the invalidity
of confinement or shorten its duration)’’
are distant from the ‘‘core’’ of habeas cor-
pus with which the Heck line of cases is
concerned, and are not precluded by the
Heck doctrine. Id. at 82, 125 S.Ct. 1242.

In sum, we hold that the majority of the
plaintiffs’ claims for retrospective relief
are barred by Heck, but both Martin and
Hawkes stated claims for damages to
which Heck has no application. We further
hold that Heck has no application to the
plaintiffs’ requests for prospective injunc-
tive relief.

C. The Eighth Amendment

At last, we turn to the merits — does
the Cruel and Unusual Punishments
Clause of the Eighth Amendment preclude
the enforcement of a statute prohibiting
sleeping outside against homeless individu-
als with no access to alternative shelter?
We hold that it does, for essentially the
same reasons articulated in the now-vacat-
ed Jones opinion.

[19] The Eighth Amendment states:
‘‘Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and un-
usual punishments inflicted.’’ U.S. Const.,
amend. VIII. The Cruel and Unusual Pun-
ishments Clause ‘‘circumscribes the crimi-
nal process in three ways.’’ Ingraham, 430
U.S. at 667, 97 S.Ct. 1401. First, it limits
the type of punishment the government
may impose; second, it proscribes punish-
ment ‘‘grossly disproportionate’’ to the se-
verity of the crime; and third, it places
substantive limits on what the government
may criminalize. Id. It is the third limita-
tion that is pertinent here.

[20, 21] ‘‘Even one day in prison would
be a cruel and unusual punishment for the
‘crime’ of having a common cold.’’ Robin-
son v. California, 370 U.S. 660, 667, 82
S.Ct. 1417, 8 L.Ed.2d 758 (1962). Cases
construing substantive limits as to what
the government may criminalize are rare,
however, and for good reason — the Cruel
and Unusual Punishments Clause’s third
limitation is ‘‘one to be applied sparingly.’’
Ingraham, 430 U.S. at 667, 97 S.Ct. 1401.

Robinson, the seminal case in this
branch of Eighth Amendment jurispru-
dence, held a California statute that
‘‘ma[de] the ‘status’ of narcotic addiction a
criminal offense’’ invalid under the Cruel
and Unusual Punishments Clause. 370 U.S.
at 666, 82 S.Ct. 1417. The California law at
issue in Robinson was ‘‘not one which pun-
ishe[d] a person for the use of narcotics,
for their purchase, sale or possession, or
for antisocial or disorderly behavior result-
ing from their administration’’; it punished
addiction itself. Id. Recognizing narcotics
addiction as an illness or disease — ‘‘ap-
parently an illness which may be contract-
ed innocently or involuntarily’’ — and ob-
serving that a ‘‘law which made a criminal
offense of TTT a disease would doubtless be
universally thought to be an infliction of
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cruel and unusual punishment,’’ Robinson
held the challenged statute a violation of
the Eighth Amendment. Id. at 666–67, 82
S.Ct. 1417.

As Jones observed, Robinson did not
explain at length the principles underpin-
ning its holding. See Jones, 444 F.3d at
1133. In Powell v. Texas, 392 U.S. 514, 88
S.Ct. 2145, 20 L.Ed.2d 1254 (1968), howev-
er, the Court elaborated on the principle
first articulated in Robinson.

Powell concerned the constitutionality of
a Texas law making public drunkenness a
criminal offense. Justice Marshall, writing
for a plurality of the Court, distinguished
the Texas statute from the law at issue in
Robinson on the ground that the Texas
statute made criminal not alcoholism but
conduct — appearing in public while intox-
icated. ‘‘[A]ppellant was convicted, not for
being a chronic alcoholic, but for being in
public while drunk on a particular occa-
sion. The State of Texas thus has not
sought to punish a mere status, as Califor-
nia did in Robinson; nor has it attempted
to regulate appellant’s behavior in the pri-
vacy of his own home.’’ Id. at 532, 88 S.Ct.
2145 (plurality opinion).

[22] The Powell plurality opinion went
on to interpret Robinson as precluding
only the criminalization of ‘‘status,’’ not of
‘‘involuntary’’ conduct. ‘‘The entire thrust
of Robinson’s interpretation of the Cruel
and Unusual Punishment Clause is that
criminal penalties may be inflicted only if
the accused has committed some act, has
engaged in some behavior, which society
has an interest in preventing, or perhaps
in historical common law terms, has com-
mitted some actus reus. It thus does not
deal with the question of whether certain
conduct cannot constitutionally be pun-
ished because it is, in some sense, ‘involun-
tary’ TTTT’’ Id. at 533, 88 S.Ct. 2145.

Four Justices dissented from the
Court’s holding in Powell; Justice White

concurred in the result alone. Notably,
Justice White noted that many chronic
alcoholics are also homeless, and that for
those individuals, public drunkenness may
be unavoidable as a practical matter. ‘‘For
all practical purposes the public streets
may be home for these unfortunates, not
because their disease compels them to be
there, but because, drunk or sober, they
have no place else to go and no place else
to be when they are drinking. TTT For
some of these alcoholics I would think a
showing could be made that resisting
drunkenness is impossible and that avoid-
ing public places when intoxicated is also
impossible. As applied to them this statute
is in effect a law which bans a single act
for which they may not be convicted under
the Eighth Amendment — the act of get-
ting drunk.’’ Id. at 551, 88 S.Ct. 2145
(White, J., concurring in the judgment).

[23] The four dissenting Justices
adopted a position consistent with that tak-
en by Justice White: that under Robinson,
‘‘criminal penalties may not be inflicted
upon a person for being in a condition he is
powerless to change,’’ and that the defen-
dant, ‘‘once intoxicated, TTT could not pre-
vent himself from appearing in public
places.’’ Id. at 567, 88 S.Ct. 2145 (Fortas,
J., dissenting). Thus, five Justices gleaned
from Robinson the principle that ‘‘that the
Eighth Amendment prohibits the state
from punishing an involuntary act or con-
dition if it is the unavoidable consequence
of one’s status or being.’’ Jones, 444 F.3d
at 1135; see also United States v. Robert-
son, 875 F.3d 1281, 1291 (9th Cir. 2017).

[24] This principle compels the conclu-
sion that the Eighth Amendment prohibits
the imposition of criminal penalties for sit-
ting, sleeping, or lying outside on public
property for homeless individuals who can-
not obtain shelter. As Jones reasoned,
‘‘[w]hether sitting, lying, and sleeping are
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defined as acts or conditions, they are
universal and unavoidable consequences of
being human.’’ Jones, 444 F.3d at 1136.
Moreover, any ‘‘conduct at issue here is
involuntary and inseparable from status —
they are one and the same, given that
human beings are biologically compelled to
rest, whether by sitting, lying, or sleep-
ing.’’ Id. As a result, just as the state may
not criminalize the state of being ‘‘home-
less in public places,’’ the state may not
‘‘criminalize conduct that is an unavoidable
consequence of being homeless — namely
sitting, lying, or sleeping on the streets.’’
Id. at 1137.

Our holding is a narrow one. Like the
Jones panel, ‘‘we in no way dictate to the
City that it must provide sufficient shelter
for the homeless, or allow anyone who
wishes to sit, lie, or sleep on the streets
TTT at any time and at any place.’’ Id. at
1138. We hold only that ‘‘so long as there
is a greater number of homeless individu-
als in [a jurisdiction] than the number of
available beds [in shelters],’’ the jurisdic-
tion cannot prosecute homeless individuals
for ‘‘involuntarily sitting, lying, and sleep-
ing in public.’’ Id. That is, as long as there
is no option of sleeping indoors, the gov-

ernment cannot criminalize indigent,
homeless people for sleeping outdoors, on
public property, on the false premise they
had a choice in the matter.8

We are not alone in reaching this conclu-
sion. As one court has observed, ‘‘resisting
the need to eat, sleep or engage in other
life-sustaining activities is impossible.
Avoiding public places when engaging in
this otherwise innocent conduct is also im-
possible. TTT As long as the homeless
plaintiffs do not have a single place where
they can lawfully be, the challenged ordi-
nances, as applied to them, effectively pun-
ish them for something for which they may
not be convicted under the [E]ighth
[A]mendment — sleeping, eating and other
innocent conduct.’’ Pottinger v. City of
Miami, 810 F.Supp. 1551, 1565 (S.D. Fla.
1992); see also Johnson v. City of Dallas,
860 F.Supp. 344, 350 (N.D. Tex. 1994)
(holding that a ‘‘sleeping in public ordi-
nance as applied against the homeless is
unconstitutional’’), rev’d on other grounds,
61 F.3d 442 (5th Cir. 1995).9

Here, the two ordinances criminalize the
simple act of sleeping outside on public
property, whether bare or with a blanket
or other basic bedding. The Disorderly

8. Naturally, our holding does not cover indi-
viduals who do have access to adequate tem-
porary shelter, whether because they have the
means to pay for it or because it is realistical-
ly available to them for free, but who choose
not to use it. Nor do we suggest that a juris-
diction with insufficient shelter can never
criminalize the act of sleeping outside. Even
where shelter is unavailable, an ordinance
prohibiting sitting, lying, or sleeping outside
at particular times or in particular locations
might well be constitutionally permissible.
See Jones, 444 F.3d at 1123. So, too, might
an ordinance barring the obstruction of pub-
lic rights of way or the erection of certain
structures. Whether some other ordinance is
consistent with the Eighth Amendment will
depend, as here, on whether it punishes a
person for lacking the means to live out the
‘‘universal and unavoidable consequences of

being human’’ in the way the ordinance pre-
scribes. Id. at 1136.

9. In Joel v. City of Orlando, 232 F.3d 1353,
1362 (11th Cir. 2000), the Eleventh Circuit
upheld an anti-camping ordinance similar to
Boise’s against an Eighth Amendment chal-
lenge. In Joel, however, the defendants pre-
sented unrefuted evidence that the homeless
shelters in the City of Orlando had never
reached capacity and that the plaintiffs had
always enjoyed access to shelter space. Id.
Those unrefuted facts were critical to the
court’s holding. Id. As discussed below, the
plaintiffs here have demonstrated a genuine
issue of material fact concerning whether
they have been denied access to shelter in the
past or expect to be so denied in the future.
Joel therefore does not provide persuasive
guidance for this case.
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Conduct Ordinance, on its face, criminal-
izes ‘‘[o]ccupying, lodging, or sleeping in
any building, structure or place, whether
public or private’’ without permission.
Boise City Code § 6-01-05. Its scope is
just as sweeping as the Los Angeles ordi-
nance at issue in Jones, which mandated
that ‘‘[n]o person shall sit, lie or sleep in or
upon any street, sidewalk or other public
way.’’ 444 F.3d at 1123.

The Camping Ordinance criminalizes us-
ing ‘‘any of the streets, sidewalks, parks or
public places as a camping place at any
time.’’ Boise City Code § 9-10-02. The or-
dinance defines ‘‘camping’’ broadly:

The term ‘‘camp’’ or ‘‘camping’’ shall
mean the use of public property as a
temporary or permanent place of dwell-
ing, lodging, or residence, or as a living
accommodation at anytime between sun-
set and sunrise, or as a sojourn. Indicia
of camping may include, but are not
limited to, storage of personal belong-
ings, using tents or other temporary
structures for sleeping or storage of per-
sonal belongings, carrying on cooking
activities or making any fire in an unau-
thorized area, or any of these activities
in combination with one another or in
combination with either sleeping or
making preparations to sleep (including
the laying down of bedding for the pur-
pose of sleeping).

Id. It appears from the record that the
Camping Ordinance is frequently enforced
against homeless individuals with some
elementary bedding, whether or not any of
the other listed indicia of ‘‘camping’’ — the
erection of temporary structures, the activ-
ity of cooking or making fire, or the stor-
age of personal property — are present.
For example, a Boise police officer testi-
fied that he cited plaintiff Pamela Hawkes
under the Camping Ordinance for sleeping

outside ‘‘wrapped in a blanket with her
sandals off and next to her,’’ for sleeping in
a public restroom ‘‘with blankets,’’ and for
sleeping in a park ‘‘on a blanket, wrapped
in blankets on the ground.’’ The Camping
Ordinance therefore can be, and allegedly
is, enforced against homeless individuals
who take even the most rudimentary pre-
cautions to protect themselves from the
elements. We conclude that a municipality
cannot criminalize such behavior consis-
tently with the Eighth Amendment when
no sleeping space is practically available in
any shelter.

III. Conclusion

For the foregoing reasons, we AFFIRM
the judgment of the district court as to the
plaintiffs’ requests for retrospective relief,
except as such claims relate to Hawkes’s
July 2007 citation under the Camping Or-
dinance and Martin’s April 2009 citation
under the Disorderly Conduct Ordinance.
We REVERSE and REMAND with re-
spect to the plaintiffs’ requests for pro-
spective relief, both declaratory and in-
junctive, and to the plaintiffs’ claims for
retrospective relief insofar as they relate
to Hawkes’ July 2007 citation or Martin’s
April 2009 citation.10

OWENS, Circuit Judge, concurring in
part and dissenting in part:

I agree with the majority that the doc-
trine of Heck v. Humphrey, 512 U.S. 477,
114 S.Ct. 2364, 129 L.Ed.2d 383 (1994),
bars the plaintiffs’ 42 U.S.C. § 1983 claims
for damages that are based on convictions
that have not been challenged on direct
appeal or invalidated in state post-convic-
tion relief. See Lyall v. City of Los Ange-
les, 807 F.3d 1178, 1192 n.12 (9th Cir.
2015).

I also agree that Heck and its progeny
have no application where there is no ‘‘con-

10. Costs shall be awarded to the plaintiffs.
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viction or sentence’’ that would be under-
mined by granting a plaintiff’s request for
relief under § 1983. Heck, 512 U.S. at 486–
87, 114 S.Ct. 2364; see also Wallace v.
Kato, 549 U.S. 384, 393, 127 S.Ct. 1091, 166
L.Ed.2d 973 (2007). I therefore concur in
the majority’s conclusion that Heck does
not bar plaintiffs Robert Martin and
Pamela Hawkes from seeking retrospec-
tive relief for the two instances in which
they received citations, but not convictions.
I also concur in the majority’s Eighth
Amendment analysis as to those two
claims for retrospective relief.

Where I part ways with the majority is
in my understanding of Heck’s application
to the plaintiffs’ claims for declaratory and
injunctive relief. In Wilkinson v. Dotson,
544 U.S. 74, 125 S.Ct. 1242, 161 L.Ed.2d
253 (2005), the Supreme Court explained
where the Heck doctrine stands today:

[A] state prisoner’s § 1983 action is
barred (absent prior invalidation)—no
matter the relief sought (damages or
equitable relief), no matter the target of
the prisoner’s suit (state conduct leading
to conviction or internal prison proceed-
ings)—if success in that action would
necessarily demonstrate the invalidity of
confinement or its duration.

Id. at 81–82. Here, the majority acknowl-
edges this language in Wilkinson, but con-
cludes that Heck’s bar on any type of relief
that ‘‘would necessarily demonstrate the
invalidity of confinement’’ does not pre-
clude the prospective claims at issue. The
majority reasons that the purpose of Heck
is ‘‘to ensure the finality and validity of
previous convictions, not to insulate future
prosecutions from challenge,’’ and so con-
cludes that the plaintiffs’ prospective
claims may proceed. I respectfully dis-
agree.

A declaration that the city ordinances
are unconstitutional and an injunction
against their future enforcement necessari-

ly demonstrate the invalidity of the plain-
tiffs’ prior convictions. Indeed, any time an
individual challenges the constitutionality
of a substantive criminal statute under
which he has been convicted, he asks for a
judgment that would necessarily demon-
strate the invalidity of his conviction. And
though neither the Supreme Court nor this
court has squarely addressed Heck’s appli-
cation to § 1983 claims challenging the
constitutionality of a substantive criminal
statute, I believe Edwards v. Balisok, 520
U.S. 641, 117 S.Ct. 1584, 137 L.Ed.2d 906
(1997), makes clear that Heck prohibits
such challenges. In Edwards, the Supreme
Court explained that although our court
had recognized that Heck barred § 1983
claims challenging the validity of a prison-
er’s confinement ‘‘as a substantive matter,’’
it improperly distinguished as not Heck-
barred all claims alleging only procedural
violations. 520 U.S. at 645, 117 S.Ct. 1584.
In holding that Heck also barred those
procedural claims that would necessarily
imply the invalidity of a conviction, the
Court did not question our conclusion that
claims challenging a conviction ‘‘as a sub-
stantive matter’’ are barred by Heck. Id.;
see also Wilkinson, 544 U.S. at 82, 125
S.Ct. 1242 (holding that the plaintiffs’
claims could proceed because the relief
requested would only ‘‘render invalid the
state procedures’’ and ‘‘a favorable judg-
ment [would] not ‘necessarily imply the
invalidity of [their] conviction[s] or sen-
tence[s]’ ’’ (emphasis added) (quoting Heck,
512 U.S. at 487, 114 S.Ct. 2364)).

Edwards thus leads me to conclude that
an individual who was convicted under a
criminal statute, but who did not challenge
the constitutionality of the statute at the
time of his conviction through direct ap-
peal or post-conviction relief, cannot do so
in the first instance by seeking declaratory
or injunctive relief under § 1983. See Abu-
said v. Hillsborough Cty. Bd. of Cty.
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Comm’rs, 405 F.3d 1298, 1316 n.9 (11th
Cir. 2005) (assuming that a § 1983 claim
challenging ‘‘the constitutionality of the or-
dinance under which [the petitioner was
convicted]’’ would be Heck-barred). I
therefore would hold that Heck bars the
plaintiffs’ claims for declaratory and in-
junctive relief.

We are not the first court to struggle
applying Heck to ‘‘real life examples,’’ nor
will we be the last. See, e.g., Spencer v.
Kemna, 523 U.S. 1, 21, 118 S.Ct. 978, 140
L.Ed.2d 43 (1998) (Ginsburg, J., concur-
ring) (alterations and internal quotation
marks omitted) (explaining that her
thoughts on Heck had changed since she
joined the majority opinion in that case). If
the slate were blank, I would agree that
the majority’s holding as to prospective
relief makes good sense. But because I
read Heck and its progeny differently, I
dissent as to that section of the majority’s
opinion. I otherwise join the majority in
full.

228



787JOHNSON v. CITY OF GRANTS PASS
Cite as 50 F.4th 787 (9th Cir. 2022)

,

Gloria JOHNSON; John Logan, individ-
uals, on behalf of themselves and all
others similarly situated, Plaintiffs-
Appellees,
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CITY OF GRANTS PASS,
Defendant-Appellant.

Nos. 20-35752, 20-35881
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Background:  Individuals experiencing
homelessness brought putative class action
against city, challenging constitutionality
of city ordinances which precluded use of a
blanket, a pillow, or a cardboard box for
protection from the elements while sleep-
ing within city’s limits and which provided
for civil fines, exclusion orders, and crimi-

nal prosecution for trespass. After certify-
ing class, 2019 WL 3717800, the United
States District Court for the District of
Oregon, Mark D. Clarke, United States
Magistrate Judge, 2020 WL 4209227,
granted partial summary judgment to indi-
viduals and issued permanent injunction
prohibiting enforcement of some of the
ordinances. City appealed.

Holdings:  The Court of Appeals, Silver,
District Judge, held that:

(1) city’s alleged reduction in enforcement
of ordinances did not render action
moot;

(2) relief sought was within limits of Arti-
cle III;

(3) district court acted within its discretion
in finding that commonality require-
ment for class certification was met;
and

(4) ordinance precluding the use of bed-
ding supplies, such as a blanket, pillow,
or sleeping bag, when sleeping in pub-
lic violated the Cruel and Unusual
Punishments Clause as applied to indi-
viduals who were involuntarily experi-
encing homelessness and who had no
shelter in which to lawfully sleep.

Affirmed in part, vacated in part, and re-
manded.

Collins, Circuit Judge, filed dissenting
opinion.

1. Federal Courts O3581(1), 3585(2)

Standing and mootness are questions
of law that Court of Appeals reviews de
novo.

2. Federal Civil Procedure O103.2

Federal Courts O2073

Federal courts must determine that
they have jurisdiction before proceeding to
merits, and plaintiffs must demonstrate
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standing as necessary component of juris-
diction.

3. Federal Civil Procedure O103.2, 103.3
To have Article III standing, plaintiff

must show (1) concrete and particularized
injury, (2) caused by challenged conduct,
(3) that is likely redressable by favorable
judicial decision.  U.S. Const. art. 3, § 2, cl.
1.

4. Injunction O1505
For purposes of injunctive relief, ab-

stract injury is not enough to support
Article III standing; plaintiff must have
sustained or be in immediate danger of
sustaining some direct injury as result of
challenged law.  U.S. Const. art. 3, § 2,
cl. 1.

5. Constitutional Law O977
City’s alleged reduction in enforce-

ment of ordinances challenged as uncon-
stitutional by individuals experiencing
homelessness did not render individuals’
challenge moot, in case involving ordi-
nances which provided for civil fines, ex-
clusion orders, and criminal prosecution
for trespass, where, even if rate of en-
forcement of ordinances had decreased, it
was undisputed that enforcement contin-
ued to some degree.

6. Federal Courts O2109
A claim becomes moot, and no longer

justiciable in federal court, if it has been
remedied independent of the court.

7. Federal Courts O2114
Voluntary cessation of challenged

practices rarely suffices to moot a case.

8. Federal Courts O2114, 2202
To support an argument of mootness

based on voluntary cessation of challenged
practice, defendant bears the formidable
burden of showing that it is absolutely
clear the allegedly wrongful behavior could
not reasonably be expected to recur.

9. Constitutional Law O2500, 2543

Municipal Corporations O622

Relief sought by individuals experi-
encing homelessness, in their action chal-
lenging constitutionality of city ordinances
which included trespass and anti-camping
provisions, was within limits of Article III,
despite city’s argument that any possible
relief would inappropriately intrude upon
matters of policy best left to executive and
legislative discretion; court could grant
limited relief enjoining enforcement of a
few municipal ordinances at certain times,
in certain places, against certain persons.
U.S. Const. art. 3, § 2, cl. 1.

10. Constitutional Law O977

Death of one class representative dur-
ing pendency of city’s appeal of district
court’s issuance of permanent injunctive
relief in favor of individuals experiencing
homelessness did not moot individuals’
class claims as to constitutionality of city’s
park-exclusion, criminal trespass, and anti-
camping ordinances, where surviving class
representatives had standing in their own
right.

11. Constitutional Law O695, 705

Individual experiencing homelessness
had standing for pre-enforcement chal-
lenge to constitutionality of city ordinances
which provided that a person with multiple
violations of anti-camping and anti-sleep-
ing provisions could be excluded from city
parks or charged with criminal trespass,
even though individual lived in her car,
where there was little doubt that her con-
tinued camping in parks would lead to a
park exclusion order and, eventually, crim-
inal trespass charges.  U.S. Const. art. 3,
§ 2, cl. 1.

12. Constitutional Law O695

Individual experiencing homelessness
had standing for pre-enforcement chal-
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lenge to constitutionality of city ordinances
that included anti-camping and anti-sleep-
ing provisions, even though individual stat-
ed he usually slept in his truck just outside
of city limits, where individual had previ-
ously slept in city and been awoken by
police officers and ordered to move, and
individual stated that, but for the chal-
lenged ordinances, he would sleep in the
city.  U.S. Const. art. 3, § 2, cl. 1.

13. Federal Civil Procedure O164.5

For a class representative to pursue
the live claims of a properly certified class,
without the need to remand for substitu-
tion of a new representative, even after his
own claims become moot, class must be
properly certified or representative must
be appealing denial of class certification,
and class representative must be a mem-
ber of the class with standing to sue at the
time certification is granted or denied, the
unnamed class members must still have a
live interest in the matter throughout the
duration of the litigation, and the court
must be satisfied that the named represen-
tative will adequately pursue the interests
of the class even though their own interest
has expired.

14. Federal Courts O3785

Remand was required for determina-
tion of whether a substitute class repre-
sentative was available as to challenge to
constitutionality of city ordinance preclud-
ing sleeping in certain public places, after
death of class representative in action
against city by individuals experiencing
homelessness, which challenged multiple
ordinances, where deceased class repre-
sentative was the only representative with
standing in her own right to challenge that
particular ordinance, parties had not
moved to substitute a class representative,
and Court of Appeals was unsure of its
jurisdiction to consider challenge to the
ordinance at issue.

15. Federal Courts O3585(3)
Court of Appeals reviews district

court’s order granting class certification
for abuse of discretion, but Court of Ap-
peals gives district court noticeably more
deference when reviewing grant of class
certification than when reviewing denial.
Fed. R. Civ. P. 23.

16. Federal Courts O3585(3)
Factual findings underlying class cer-

tification are reviewed for clear error.
Fed. R. Civ. P. 23.

17. Federal Civil Procedure O171
Assessing the initial requirements for

class certification involves rigorous analy-
sis of the evidence.  Fed. R. Civ. P. 23(a).

18. Federal Civil Procedure O163
For purposes of numerosity require-

ment for class certification, impracticabili-
ty of joinder of all members does not mean
impossibility but only difficulty or incon-
venience of joining all members of class.
Fed. R. Civ. P. 23(a)(1).

19. Federal Civil Procedure O163
There is no specific number of class

members required to satisfy numerosity
requirement for class certification; howev-
er, proposed classes of less than 15 are too
small while classes of more than 60 are
sufficiently large.  Fed. R. Civ. P. 23(a)(1).

20. Federal Civil Procedure O181
District court acted within its discre-

tion in finding that numerosity require-
ment for class certification was met, in
action against city by individuals experi-
encing homelessness, challenging constitu-
tionality of city ordinances precluding con-
duct including camping in public parks,
even though city police officer asserted in
declaration that there were less than 50
individuals in city who did not have access
to any shelter; point-in-time (PIT) counts
conducted by non-profit organization indi-
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cated there were at least 600 such individ-
uals, and there was general understanding
that PIT counts routinely undercounted.
Fed. R. Civ. P. 23(a)(1).

21. Federal Civil Procedure O165

Class satisfies commonality require-
ment for certification if there is at least
one question of fact or law common to the
class.  Fed. R. Civ. P. 23(a)(2).

22. Federal Civil Procedure O165

To satisfy commonality requirement
for class certification, class members’
claims must depend upon a common con-
tention such that determination of its truth
or falsity will resolve an issue that is cen-
tral to the validity of each claim in one
stroke.  Fed. R. Civ. P. 23(a)(2).

23. Federal Civil Procedure O181

District court acted within its discre-
tion in finding that commonality require-
ment for class certification was met, in
action against city by individuals experi-
encing homelessness, challenging constitu-
tionality of city ordinances precluding con-
duct including camping in public parks,
where individuals’ claims presented at
least one question and answer common to
the class, which was whether city’s custom,
pattern, and practice of enforcing anti-
camping ordinances, anti-sleeping ordi-
nances, and criminal trespass laws against
involuntarily homeless individuals violated
the Eighth Amendment.  U.S. Const.
Amend. 8; Fed. R. Civ. P. 23(a)(2).

24. Federal Civil Procedure O176

A ‘‘fail safe class’’ is one that includes
only those individuals who were injured by
the allegedly unlawful conduct; such
classes are prohibited because a class
member either wins or, by virtue of losing,
is defined out of the class and is therefore

not bound by the judgment.  Fed. R. Civ.
P. 23.

See publication Words and Phrases
for other judicial constructions and
definitions.

25. Federal Civil Procedure O181
Definition of class as ‘‘[a]ll involun-

tarily homeless individuals living in [city]’’
did not create an impermissible fail-safe
class, in action against city by individuals
experiencing homelessness, challenging
constitutionality of multiple city ordi-
nances precluding conduct including camp-
ing in public parks; class would consist of
exactly the same population whether city
won or lost on merits, and class population
would not change if a court determined
that one or more ordinances were uncon-
stitutional but that other ordinances were
not.  Fed. R. Civ. P. 23.

26. Federal Civil Procedure O164
The typicality requirement for class

certification is a permissive standard.
Fed. R. Civ. P. 23(a)(3).

27. Federal Civil Procedure O164
Typicality requirement for class certi-

fication refers to the nature of the claim or
defense of the class representative, and
not to the specific facts from which it arose
or the relief sought.  Fed. R. Civ. P.
23(a)(3).

28. Federal Civil Procedure O181
District court acted within its discre-

tion in finding that typicality requirement
for class certification was met, in action
against city by individuals experiencing
homelessness, challenging constitutionality
of city ordinances precluding conduct in-
cluding camping in public parks, even
though some class representatives lived in
vehicles while some class members lived
on streets or in parks; class representa-
tives asserted that city could not enforce
the challenged ordinances against them
when they had no shelter, the defenses
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that applied to class representatives and
class members were identical, and sleeping
in vehicle rather than on ground would
only result in violation of ordinances in
different manner.  Fed. R. Civ. P. 23(a)(3).

29. Municipal Corporations O622
 Sentencing and Punishment O1453

City’s ‘‘anti-camping’’ ordinance allow-
ing citation of individuals for use of bed-
ding supplies, such as a blanket, pillow, or
sleeping bag, when sleeping in public could
violate the Cruel and Unusual Punish-
ments Clause even though citation at issue
was a civil citation, where, under totality of
city ordinances, if an individual violated
the anti-camping ordinance twice, she
could be issued a park-exclusion order, and
if the individual was subsequently found in
a park, she could be cited for criminal
trespass.  U.S. Const. Amend. 8.

30. Municipal Corporations O622
 Sentencing and Punishment O1453

City’s ‘‘anti-camping’’ ordinance pre-
cluding the use of bedding supplies, such
as a blanket, pillow, or sleeping bag, when
sleeping in public violated the Cruel and
Unusual Punishments Clause as applied to
individuals who were involuntarily experi-
encing homelessness and who had no shel-
ter in which to lawfully sleep; ordinance
prohibited individuals from engaging in ac-
tivity they could not avoid, given lack of
other shelter options and fact that, due to
city being cold in winter, use of rudimenta-
ry protection from elements was a life-
preserving imperative.  U.S. Const.
Amend. 8.

31. Courts O90(2)
The narrowest position which gained

the support of five justices is treated as
the holding of the Supreme Court.

32. Sentencing and Punishment O1453
Under the Cruel and Unusual Punish-

ments Clause, it is unconstitutional to pun-

ish simply sleeping somewhere in public if
one has nowhere else to do so; ‘‘sleeping’’
includes sleeping with rudimentary forms
of protection from the elements.  U.S.
Const. Amend. 8.

See publication Words and Phrases
for other judicial constructions and
definitions.
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California; for Amici Curiae Public Justice,

233



792 50 FEDERAL REPORTER, 4th SERIES

ACLU of Northern California, ACLU of
Southern California, ACLU of Oregon, In-
stitute for Justice, National Center for
Law and Economic Justice, and Ruther-
ford Institute.

Nicolle Jacoby, Dechert LLP, New
York, New York; Tristia M. Bauman, Na-
tional Homelessness Law Center, Wash-
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Rights Advocacy Project at the Korematsu
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Before: RONALD M. GOULD and
DANIEL P. COLLINS, Circuit Judges,
and ROSLYN O. SILVER,* District
Judge.

Opinion by Judge SILVER;

Dissent by Judge COLLINS

OPINION

SILVER, District Judge:

The City of Grants Pass in southern
Oregon has a population of approximately
38,000. At least fifty, and perhaps as many
as 600, homeless persons live in the City.1

And the number of homeless persons out-
number the available shelter beds. In oth-

er words, homeless persons have nowhere
to shelter and sleep in the City other than
on the streets or in parks. Nonetheless,
City ordinances preclude homeless persons
from using a blanket, a pillow, or a card-
board box for protection from the elements
while sleeping within the City’s limits. The
ordinances result in civil fines up to sever-
al hundred dollars per violation and per-
sons found to violate ordinances multiple
times can be barred from all City proper-
ty. And if a homeless person is found on
City property after receiving an exclusion
order, they are subject to criminal prose-
cution for trespass.

In September 2018, a three-judge panel
issued Martin v. City of Boise, 902 F.3d
1031 (9th Cir. 2018), holding ‘‘the Eighth
Amendment prohibits the imposition of
criminal penalties for sitting, sleeping, or
lying outside on public property for home-
less individuals who cannot obtain shelter.’’
Id. at 1048. Approximately six weeks after
the initial Martin panel opinion, three
homeless individuals filed a putative class
action complaint against the City arguing a
number of City ordinances were unconsti-
tutional. The district court certified a class
of ‘‘involuntarily homeless’’ persons and
later granted partial summary judgment in
favor of the class.2 After the plaintiffs vol-

* The Honorable Roslyn O. Silver, United States
District Judge for the District of Arizona, sit-
ting by designation.

1. During this litigation the parties have used
different phrases when referring to this popu-
lation. For simplicity, we use ‘‘homeless per-
sons’’ throughout this opinion.

2. Persons are involuntarily homeless if they
do not ‘‘have access to adequate temporary
shelter, whether because they have the means
to pay for it or because it is realistically
available to them for free.’’ See Martin, 920
F.3d at 617 n.8. However, someone who has
the financial means to obtain shelter, or
someone who is staying in an emergency shel-
ter is not involuntarily homeless. See id. at
617 n.8. Contrary to the City’s argument, this

definition of involuntary homelessness is not
the same as the definition of ‘‘homeless’’
found in regulations for the Department of
Housing and Urban Development, 24 C.F.R.
§ 582.5, or the McKinney-Vento Act, 42
U.S.C. § 11434a(2), the federal law regarding
the right of homeless children to a public
education. For example, the McKinney-Vento
Act includes as ‘‘homeless children and
youths’’ persons who may not qualify as invol-
untarily homeless under Martin, such as chil-
dren and youths ‘‘living in emergency or tran-
sitional shelters.’’ 42 U.S.C. § 11434a(2).
Though the district court noted in part that
Plaintiffs met the definition of homelessness
set forth in 24 C.F.R. § 582.5, the district
court also relied on the specific definition of
unsheltered homeless persons set forth in the
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untarily dismissed some claims not re-
solved at summary judgment, the district
court issued a permanent injunction pro-
hibiting enforcement against the class
members of some City ordinances, at cer-
tain times, in certain places. The City now
appeals, arguing this case is moot, the
class should not have been certified, the
claims fail on the merits, and Plaintiffs did
not adequately plead one of their theories.
On the material aspects of this case, the
district court was right.3

I.

This case involves challenges to five pro-
visions of the Grants Pass Municipal Code
(‘‘GPMC’’). The provisions can be de-
scribed as an ‘‘anti-sleeping’’ ordinance,
two ‘‘anti-camping’’ ordinances, a ‘‘park ex-
clusion’’ ordinance, and a ‘‘park exclusion
appeals’’ ordinance. When the district
court entered judgment, the various ordi-
nances consisted of the following.

First, the anti-sleeping ordinance stated,
in full

Sleeping on Sidewalks, Streets, Alleys,
or Within Doorways Prohibited

A. No person may sleep on public side-
walks, streets, or alleyways at any time
as a matter of individual and public safe-
ty.

B. No person may sleep in any pedestri-
an or vehicular entrance to public or
private property abutting a public side-
walk.

C. In addition to any other remedy pro-
vided by law, any person found in viola-
tion of this section may be immediately
removed from the premises.

GPMC 5.61.020. A violation of this ordi-
nance resulted in a presumptive $75 fine.
If unpaid, that fine escalated to $160. If a
violator pled guilty, the fines could be re-
duced by a state circuit court judge to $35
for a first offense and $50 for a second
offense. GPMC 1.36.010(K).

Next, the general anti-camping ordi-
nance prohibited persons from occupying a
‘‘campsite’’ on all public property, such as
parks, benches, or rights of way. GPMC
5.61.030. The term ‘‘campsite’’ was defined
as

any place where bedding, sleeping bag,
or other material used for bedding pur-
poses, or any stove or fire is placed,
established, or maintained for the pur-
pose of maintaining a temporary place to
live, whether or not such place incorpo-
rates the use of any tent, lean-to, shack,
or any other structure, or any vehicle or
part thereof.

GPMC 5.61.010. A second overlapping
anti-camping ordinance prohibited camp-
ing in public parks, including ‘‘[o]vernight
parking’’ of any vehicle. GPMC 6.46.090. A
homeless individual would violate this
parking prohibition if she parked or left ‘‘a
vehicle parked for two consecutive hours
[in a City park] TTT between the hours of
midnight and 6:00 a.m.’’ Id. Violations of
either anti-camping ordinance resulted in a
fine of $295. If unpaid, the fine escalated to

Department of Housing and Urban Develop-
ment’s regulations regarding point-in-time
counts: ‘‘persons who are living in a place not
designed or ordinarily used as a regular sleep-
ing accommodation for humans must be
counted as unsheltered homeless persons.’’ 24
C.F.R. § 578.7(c)(2)(i).

3. Our dissenting colleague’s strong disagree-
ment with the majority largely arises from his

disapproval of Martin. See, e.g., Dissent 813–
14 (‘‘Even assuming Martin remains good law
TTT’’); Dissent 830 (‘‘TTT and the gravity of
Martin’s errors.’’); Dissent 831 (claiming,
without evidence, that ‘‘it is hard to deny that
Martin has ‘generate[d] dire practical conse-
quences’ ’’) (modification in original and cita-
tion omitted). But Martin is controlling law in
the Ninth Circuit, to which we are required to
adhere.
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$537.60. However, if a violator pled guilty,
the fine could be reduced to $180 for a first
offense and $225 for a second offense.
GPMC 1.36.010(J).

Finally, the ‘‘park exclusion’’ ordinance
allowed a police officer to bar an individual
from all city parks for 30 days if, within
one year, the individual was issued two or
more citations for violating park regula-
tions. GPMC 6.46.350(A). Pursuant to the
‘‘park exclusion appeals’’ ordinance, exclu-
sion orders could be appealed to the City
Council. GPMC 6.46.355. If an individual
received a ‘‘park exclusion’’ order, but sub-
sequently was found in a city park, that
individual would be prosecuted for criminal
trespass.

Since at least 2013, City leaders have
viewed homeless persons as cause for sub-
stantial concern. That year the City Coun-
cil convened a Community Roundtable
(‘‘Roundtable’’) ‘‘to identify solutions to
current vagrancy problems.’’ Participants
discussed the possibility of ‘‘driving repeat
offenders out of town and leaving them
there.’’ The City’s Public Safety Director
noted police officers had bought homeless
persons bus tickets out of town, only to
have the person returned to the City from
the location where they were sent. A city
councilor made clear the City’s goal should

be ‘‘to make it uncomfortable enough for
[homeless persons] in our city so they will
want to move on down the road.’’ The
planned actions resulting from the Roundt-
able included increased enforcement of
City ordinances, including the anti-camp-
ing ordinances.

The year following the Roundtable saw a
significant increase in enforcement of the
City’s anti-sleeping and anti-camping ordi-
nances. From 2013 through 2018, the City
issued a steady stream of tickets under the
ordinances.4 On September 4, 2018, a
three-judge panel issued its opinion in
Martin v. City of Boise, 902 F.3d 1031 (9th
Cir. 2018).5 That case served as the back-
drop for this entire litigation.

In Martin, six homeless or recently
homeless individuals sued the city of Boise,
Idaho, seeking relief from criminal prose-
cution under two city ordinances related to
public camping. Martin, 920 F.3d 584,
603–04 (9th Cir. 2019). As relevant here,
Martin held the Cruel and Unusual Pun-
ishment Clause of the ‘‘Eighth Amendment
prohibits the imposition of criminal penal-
ties for sitting, sleeping, or lying outside
on public property for homeless individuals
who cannot obtain shelter.’’ Id. at 616.
Martin made clear, however, that a city is
not required to ‘‘provide sufficient shelter

4. The City issued the following number of
tickets under the anti-sleeping and anti-camp-
ing ordinances:

2013: 74 total tickets
2014: 228 total tickets
2015: 80 total tickets
2016: 47 total tickets
2017: 99 total tickets
2018: 46 total tickets

5. Following the opinion, the City of Boise
petitioned for rehearing en banc. On April 1,
2019, an amended panel opinion was issued
and the petition for rehearing was denied.
Judge M. Smith, joined by five other judges,
dissented from the denial of rehearing en
banc. He argued the three-judge panel had,
among other errors, misinterpreted the Su-

preme Court precedents regarding the crimi-
nalization of involuntary conduct. Martin, 920
F.3d at 591–92 (M. Smith, J., dissenting from
denial of rehearing en banc). Judge Bennett,
joined by four judges, also dissented from the
denial of rehearing en banc. Judge Bennett
argued the three-judge panel’s opinion was
inconsistent with the original public meaning
of the Cruel and Unusual Punishment Clause.
Id. at 599 (Bennett, J., dissenting from denial
of rehearing en banc). The merits of those
dissents do not alter the binding nature of the
amended Martin panel opinion. Unless other-
wise indicated, all citations to Martin
throughout the remainder of this opinion are
to the amended panel opinion.
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for the homeless, or allow anyone who
wishes to sit, lie, or sleep on the streets
TTT at any time and at any place.’’ Id. at
617 (quoting Jones v. City of Los Angeles,
444 F.3d 1118, 1138 (9th Cir. 2006), vacat-
ed, 505 F.3d 1006 (9th Cir. 2007)) (omission
in original).

The formula established in Martin is
that the government cannot prosecute
homeless people for sleeping in public if
there ‘‘is a greater number of homeless
individuals in [a jurisdiction] than the num-
ber of available’’ shelter spaces. Id. (altera-
tion in original). When assessing the num-
ber of shelter spaces, Martin held shelters
with a ‘‘mandatory religious focus’’ could
not be counted as available due to potential
violations of the First Amendment’s Es-
tablishment Clause. Id. at 609–10 (citing
Inouye v. Kemna, 504 F.3d 705, 712–13
(9th Cir. 2007)).

In October 2018, approximately six
weeks after the Martin opinion, Debra
Blake filed her putative class action com-
plaint against the City. The complaint al-
leged enforcement of the City’s anti-sleep-
ing and anti-camping ordinances violated
the Cruel and Unusual Punishment Clause
of the Eighth Amendment, the Equal Pro-
tection Clause of the Fourteenth Amend-
ment, and the Due Process Clause of the
Fourteenth Amendment. The complaint
was amended to include additional named
plaintiffs and to allege a claim that the
fines imposed under the ordinances violat-
ed the Excessive Fines Clause of the
Eighth Amendment. On January 2, 2019, a
few months after the initial complaint was

filed, and before Plaintiffs filed their class
certification motion, the City amended its
anti-camping ordinance in an attempt to
come into compliance with Martin. Prior
to this change, the anti-camping ordinance
was worded such that ‘‘ ‘sleeping’ in parks
TTT automatically constitut[ed] ‘camping.’ ’’
According to the City, ‘‘in direct response
to Martin v. Boise, the City amended [the
anti-camping ordinance] to make it clear
that the act of ‘sleeping’ was to be distin-
guished from the prohibited conduct of
‘camping.’ ’’ The City meant to ‘‘make it
clear that those without shelter could en-
gage in the involuntary acts of sleeping or
resting in the City’s parks.’’ Shortly after
the City removed ‘‘sleeping’’ from the
‘‘camping’’ definition, Plaintiffs moved to
certify a class. Plaintiffs requested certifi-
cation of a class defined as

All involuntarily homeless individuals
living in Grants Pass, Oregon, including
homeless individuals who sometimes
sleep outside city limits to avoid harass-
ment and punishment by [the City] as
addressed in this lawsuit.

Plaintiffs’ class certification motion was ac-
companied by a declaration from the Chief
Operating Officer and Director of Housing
and Homeless Services for United Com-
munity Action Network (‘‘UCAN’’), a non-
profit organization that serves homeless
people in Josephine County, the county
where the City is located.6 UCAN had
recently conducted a ‘‘point-in-time count
of homeless individuals in Josephine Coun-
ty.’’7 Based on that count, the Chief Oper-

6. The Department of Housing and Urban De-
velopment regulations impose obligations on
the ‘‘continuum of care,’’ which is defined as
‘‘the group composed of representatives of
relevant organizations TTT that are organized
to plan for and provide, as necessary, a sys-
tem of outreach, engagement, and assessment
TTT to address the various needs of homeless
persons and persons at risk of homelessness

for a specific geographic area.’’ 24 C.F.R.
§ 576.2.

7. As the ‘‘continuum of care’’ in the City,
UCAN was required to conduct point-in-time
counts (‘‘PIT counts’’) of homeless persons
within that geographic area. 24 C.F.R.
§ 578.7(c)(2). PIT counts measure the number
of sheltered and unsheltered homeless indi-
viduals on a single night. 24 C.F.R.
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ating Officer’s declaration stated ‘‘[h]un-
dreds of [homeless] people live in Grants
Pass,’’ and ‘‘almost all of the homeless
people in Grants Pass are involuntarily
homeless. There is simply no place in
Grants Pass for them to find affordable
housing or shelter. They are not choosing
to live on the street or in the woods.’’

The City opposed class certification, ar-
guing Plaintiffs had not provided sufficient
evidence to meet any of the requirements
for certifying a class. The district court
disagreed and certified the class proposed
by Plaintiffs. The parties proceeded with
discovery and filed cross-motions for sum-
mary judgment.

At the time the parties filed their sum-
mary judgment motions, there were only
four locations in the City that temporarily
housed homeless persons, which proved
inadequate. One location was run by the
Gospel Rescue Mission, an explicitly reli-
gious organization devoted to helping the
poor. The Gospel Rescue Mission operated
a facility for single men without children,
and another facility for women, including
women with children. These two facilities
required residents to work at the mission
six hours a day, six days a week in ex-
change for a bunk for 30 days. Residents
were required to attend an approved place
of worship each Sunday and that place of
worship had to espouse ‘‘traditional Chris-
tian teachings such as the Apostles
Creed.’’ Disabled persons with chronic
medical or mental health issues that pre-
vented them from complying with the Mis-
sion’s rules were prohibited.8

In addition to the Gospel Rescue Mis-
sion, the City itself operated a ‘‘sobering
center’’ where law enforcement could
transport intoxicated or impaired persons.
That facility consisted of twelve locked
rooms with toilets where intoxicated indi-
viduals could sober up. The rooms did not
have beds. The City also provided financial
support to the Hearts with a Mission
Youth Shelter, an 18-bed facility where
unaccompanied minors aged 10 to 17 could
stay for up to 72 hours, and could stay
even longer if they had parental consent.

Finally, on nights when the temperature
was below 30 degrees (or below 32 degrees
with snow), UCAN operated a ‘‘warming
center’’ capable of holding up to 40 individ-
uals. That center did not provide beds. The
center reached capacity on every night it
operated except the first night it opened,
February 3, 2020. Between February 3
and March 19, 2020, the warming center
was open for 16 nights. The center did not
open at all during the winter of 2020–2021.

Presented with evidence of the number
of homeless persons and the shelter spaces
available, the district court concluded
‘‘[t]he record is undisputed that Grants
Pass has far more homeless individuals
than it has practically available shelter
beds.’’ The court then held that, based on
the unavailability of shelter beds, the
City’s enforcement of its anti-camping and
anti-sleeping ordinances violated the Cruel
and Unusual Punishment Clause. The fact
that Martin involved criminal violations
while the present case involved initial civil
violations that matured into criminal viola-
tions made ‘‘no difference for Eight

§ 578.7(c)(2). The Martin court relied on PIT
counts conducted by local non-profits to de-
termine the number of homeless people in the
jurisdiction. See Martin, 920 F.3d at 604.
Courts and experts note that PIT counts rou-
tinely undercount homeless persons, but they
appear to be the best available source of data
on homelessness. See, e.g., id.

8. Multiple class members submitted uncon-
tested declarations to the district court stating
they did not stay at the Gospel Rescue Mis-
sion because they suffer from disqualifying
disabilities and/or were unwilling to attend
church.
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Amendment purposes.’’ Next, the court
held the system of fines violated the
Eighth Amendment’s Excessive Fines
Clause.9 Finally, the court held the appeals
process for park exclusions violated proce-
dural due process under the Due Process
Clause of the Fourteenth Amendment.

In reaching its decision the district court
was careful to point out that, consistent
with Martin, the scope of its decision was
limited. The court’s order made clear that
the City was not required to provide shel-
ter for homeless persons and the City
could still limit camping or sleeping at
certain times and in certain places. The
district court also noted the City may still
‘‘ban the use of tents in public parks,’’
‘‘limi[t] the amount of bedding type mate-
rials allowed per individual,’’ and pursue
other options ‘‘to prevent the erection of
encampments that cause public health and
safety concerns.’’10

Approximately one month after the sum-
mary judgment order, the district court
issued a judgment which included a per-
manent injunction that provided a compli-
cated mix of relief. First, the district court
declared the ordinance regarding the ap-
peals of park exclusions failed to provide
‘‘adequate procedural due process,’’ but
that ordinance was not permanently en-
joined. Instead, the district court enjoined

only the enforcement of the underlying
park exclusion ordinance. Next, the dis-
trict court declared enforcement of the
anti-sleeping and anti-camping ordinances
against class members ‘‘violates the
Eighth Amendment prohibition against
cruel and unusual punishment’’ and ‘‘vio-
lates the Eighth Amendment prohibition
against excessive fines.’’ Without explana-
tion, however, the district court did not
enjoin those ordinances in their entirety.
Rather, the district court entered no in-
junctive relief regarding the anti-sleeping
ordinance. But the district court perma-
nently enjoined enforcement of the anti-
camping ordinances, as well as an ordi-
nance regarding ‘‘criminal trespassing on
city property related to parks,’’ in all City
parks at night except for one park where
the parties agreed the injunction need not
apply.11 The district court also permanent-
ly enjoined enforcement of the anti-camp-
ing ordinances during daytime hours un-
less an initial warning was given ‘‘at least
24 hours before enforcement.’’ According-
ly, under the permanent injunction, the
anti-camping ordinances may be enforced
under some circumstances during the day,
but never at night.

The City appealed and sought initial en
banc review to clarify the scope of Martin.

9. Part of the City’s argument on this issue
was that the fines are not mandatory because
state court judges retain discretion not to
impose fines. This is inconsistent with the text
of the ordinances and not supported by the
record. The provision of the municipal code
defining penalties for ordinance violations
clarifies that the fines are mandatory. It pro-
vides, the fines ‘‘shall be $295’’ and ‘‘shall be
$75.’’ GPMC 1.36.010(J)–(K) (emphasis add-
ed). Conversely, it is only discretionary to
reduce fines because the relevant ordinance
provides that, ‘‘[u]pon a plea of guilty TTT the
penalty may be reduced’’ to the amount listed
for a first or second offense. Id. (emphasis
added). After a second citation, there is no
authority within the municipal code that per-

mits judges to reduce fines, and there is no
evidence in the record demonstrating circuit
court judges have reduced fines except pursu-
ant to GPMC 1.36.010.

10. The district court denied summary judg-
ment on other claims brought by Plaintiffs.
Those claims were subsequently voluntarily
dismissed.

11. The City ordinance regarding ‘‘criminal
trespass’’ was never at issue in the litigation
until the permanent injunction. Plaintiffs ex-
plain it was included in the injunction ‘‘[b]y
agreement of the parties.’’
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The petition for initial hearing en banc was
denied.

II.

The core issue involving enforcement of
the anti-camping ordinances is governed in
large part by Martin. While there are
some differences between Martin and the
present case, the City has not identified a
persuasive way to differentiate its anti-
camping ordinances from the questioned
ordinances in Martin. Therefore, the dis-
trict court’s ruling that the Cruel and Un-
usual Punishment Clause bars enforce-
ment of the anti-camping ordinances will
be mostly affirmed. We need not address
the potential excessiveness of the fines is-
sue or whether Plaintiffs adequately pled
their due process challenge.

Our analysis proceeds in five parts.
First, we reject the City’s argument that
the district court lacked jurisdiction.12 Sec-
ond, we find no abuse of discretion in the
district court’s certification of a class of
involuntarily homeless persons. Third, we
agree with the district court that at least
portions of the anti-camping ordinance vio-
late the Cruel and Unusual Punishment
clause under Martin. Fourth, we conclude
there is no need to resolve whether the
fines violate the Excessive Fines clause.
Fifth, we hold it is unnecessary to decide
Plaintiffs’ procedural due process claim.

A.

[1–4] Standing and mootness are ques-
tions of law that we review de novo. Hart-
man v. Summers, 120 F.3d 157, 159 (9th
Cir. 1997); Foster v. Carson, 347 F.3d 742,
745 (9th Cir. 2003). ‘‘Federal courts must
determine that they have jurisdiction be-
fore proceeding to the merits,’’ and plain-

tiffs must demonstrate standing as a nec-
essary component of jurisdiction. Lance v.
Coffman, 549 U.S. 437, 439, 127 S.Ct. 1194,
167 L.Ed.2d 29 (2007). To have Article III
standing, a plaintiff must show (1) a con-
crete and particularized injury, (2) caused
by the challenged conduct, (3) that is likely
redressable by a favorable judicial deci-
sion. Friends of the Earth, Inc. v. Laidlaw
Env’t Servs. (TOC), Inc., 528 U.S. 167,
180–81, 120 S.Ct. 693, 145 L.Ed.2d 610
(2000). For purposes of injunctive relief,
‘‘[a]bstract injury is not enough’’—the
plaintiff must have sustained or be in im-
mediate danger ‘‘of sustaining some direct
injury as the result of the challenged’’ law.
O’Shea v. Littleton, 414 U.S. 488, 494, 94
S.Ct. 669, 38 L.Ed.2d 674 (1974) (quotation
marks and citation omitted).

[5] The City’s appellate briefing makes
two standing arguments. First, the City
argues Plaintiffs’ claims are now moot be-
cause Plaintiffs no longer face a risk of
injury based on the City’s changed behav-
ior after Martin. Second, the City argues
Plaintiffs have not identified any relief that
is within a federal court’s power to re-
dress. Both arguments are without merit.

[6, 7] A claim becomes moot, and no
longer justiciable in federal court, if it has
been remedied independent of the court.
See Genesis Healthcare Corp. v. Symczyk,
569 U.S. 66, 72, 133 S.Ct. 1523, 185
L.Ed.2d 636 (2013). There is abundant evi-
dence in the record establishing homeless
persons were injured by the City’s en-
forcement actions in the past. The City
argues, however, that it made changes af-
ter Martin such that there is no longer a
threat of future injury. The problem for
the City is that voluntary cessation of chal-
lenged practices rarely suffices to moot a

12. However, we vacate summary judgment
and remand as to the anti-sleeping ordinance
to afford the district court the opportunity to

substitute a class representative in place of
Debra Blake, who passed away while this
matter was on appeal.
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case and, in any event, there is evidence
the challenged practices have continued
after Martin.

[8] ‘‘It is well settled that ‘a defen-
dant’s voluntary cessation of a challenged
practice does not deprive a federal court of
its power to determine the legality of the
practice.’ ’’ Friends of the Earth, 528 U.S.
at 189, 120 S.Ct. 693 (quoting City of Mes-
quite v. Aladdin’s Castle, Inc., 455 U.S.
283, 289, 102 S.Ct. 1070, 71 L.Ed.2d 152
(1982)). This is so ‘‘because a dismissal for
mootness would permit a resumption of
the challenged conduct as soon as the case
is dismissed.’’ Knox v. Serv. Emps. Int’l
Union, Local 1000, 567 U.S. 298, 307, 132
S.Ct. 2277, 183 L.Ed.2d 281 (2012). Thus,
the City ‘‘bears the formidable burden of
showing that it is absolutely clear the al-
legedly wrongful behavior could not rea-
sonably be expected to recur.’’ Friends of
the Earth, 528 U.S. at 190, 120 S.Ct. 693.
Instead of the City making it ‘‘absolutely
clear’’ it has stopped enforcement activi-
ties, the record shows ongoing enforce-
ment.

The parties diverge substantially on how
to characterize the degree of enforcement
after Martin was issued in September
2018. The City argued in its briefing and
at oral argument that it has largely com-
plied with Martin, noting the 2019 amend-

ment to an anti-camping ordinance, that
citations were issued ‘‘sparingly’’ in 2019,
and in particular it says it issued only two
citations during the late evening and early
morning since Martin. The City supports
its petition with a declaration from a City
police officer stating ‘‘[i]t is the regular
practice of every officer I know of on this
department to enforce these Ordinances
sparingly and in recognition of the differ-
ent circumstances we encounter.’’ As for
Plaintiffs, they offered evidence showing
enforcement continued after Martin such
that class members received citations and
exclusion orders for camping or sleeping
and were prosecuted for criminal trespass
between the point the lawsuit was filed and
the close of discovery.

Although the record does show the rate
of enforcement of the various ordinances
decreased since Martin, even accepting
the City’s position the evidence is undis-
puted that enforcement continued.13 It is
plainly inaccurate for the City to claim all
enforcement ceased. The ongoing enforce-
ment activities establish the City did not
meet its ‘‘formidable burden’’ of showing
the challenged activities will not recur.
Friends of the Earth, 528 U.S. at 190, 120
S.Ct. 693. The City’s mootness argument
fails.14

13. The City also argues ‘‘there was no evi-
dence that anyone was ever cited for the
simple act of sleeping in a City park’’ after
Martin. But the citation issued to Dolores
Nevin in late December 2019 pursuant to the
City’s ‘‘criminal trespass’’ ordinance included
a narrative explaining, ‘‘[d]uring an area
check of Riverside Park, Dolores Nevin was
found sleeping during closed hours. Nevin,
who has been warned in the past, was issued
a citation for Trespass on City Property.’’ (em-
phasis added). And on September 11, 2019,
Grants Pass Police Officer Jason McGinnis
issued citations to Debra Blake and Carla
Thomas for being in Riverside Park at approx-
imately 7:30 a.m. with sleeping bags and be-
longings spread around themselves. Other in-

dividuals cited for camping in a city park in
2019 include class members: Gail Laine, Wil-
liam Stroh, Dawn Schmidt, Cristina Trejo,
Kellie Parker, Colleen Bannon, Amanda Sir-
nio, and Michael and Louana Ellis.

14. Mootness was also considered during the
Martin litigation. See Bell v. City of Boise, 709
F.3d 890, 898, 900–01 (9th Cir. 2013). The
City of Boise argued that a combination of an
amended definition of ‘‘camping’’ in the ordi-
nance and a ‘‘Special Order,’’ prohibiting po-
lice officers from enforcing the ordinances
when a person is on public property and there
is no available overnight shelter, mooted the
case. Id. at 894–95. We rejected the argument
that the change to the definition of ‘‘camping’’
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[9] The City’s other jurisdictional ar-
gument is that Plaintiffs’ claims are not
redressable. According to the City, any
possible relief intrudes inappropriately
upon matters of policy best left to execu-
tive and legislative discretion. We dis-
agree. Consistent with Martin, the district
court granted limited relief enjoining en-
forcement of a few municipal ordinances at
certain times, in certain places, against
certain persons. None of the cases cited by
the City credibly support its argument
that the district court injunction over-
stepped the judiciary’s limited authority
under the Constitution. Contrary to the
City’s position, enjoining enforcement of a
few municipal ordinances aimed at involun-
tarily homeless persons cannot credibly be
compared to an injunction seeking to re-
quire the federal government to ‘‘phase out
fossil fuel emissions and draw down excess
atmospheric CO2.’’ Juliana v. United
States, 947 F.3d 1159, 1164–65 (9th Cir.
2020). The relief sought by Plaintiffs was
redressable within the limits of Article III.

See Renee v. Duncan, 686 F.3d 1002, 1013
(9th Cir. 2012) (holding a plaintiff’s burden
to demonstrate redressability is ‘‘relatively
modest’’) (citation omitted).

[10] Finally, we raise sua sponte the
possibility that the death of class represen-
tative Debra Blake while this matter was
on the appeal has jurisdictional signifi-
cance. Cf. Fort Bend Cty. v. Davis, –––
U.S. ––––, 139 S.Ct. 1843, 1849, 204
L.Ed.2d 116 (2019) (holding courts must
raise issues of subject matter jurisdiction
sua sponte). We hold Blake’s death does
not moot the class’s claims as to all chal-
lenged ordinances except possibly the anti-
sleeping ordinance. As to that ordinance,
we remand to allow the district court the
opportunity to substitute a class represen-
tative in Blake’s stead.

[11, 12] With respect to the park exclu-
sion, criminal trespass, and anti-camping
ordinances, the surviving class representa-
tives, Gloria Johnson 15 and John Logan,16

rendered the case moot because ‘‘[m]ere clar-
ification of the Camping Ordinance does not
address the central concerns of the Plaintiffs’
Eighth Amendment claims’’—that the ordi-
nance ‘‘effectively criminalized their status as
homeless individuals.’’ Id. at 898 n.12. And
we held the adoption of a ‘‘Special Order’’ did
not moot the case because the Special Order
was not a legislative enactment, and as such it
‘‘could be easily abandoned or altered in the
future.’’ Id. at 901.

15. The dissent suggests Gloria Johnson does
not have standing to challenge the park exclu-
sion and criminal trespass ordinances. Dis-
sent 821–22. The dissent concedes, however,
Johnson has standing to challenge the anti-
camping ordinances, GPMC 5.61.030,
6.46.090. But the dissent does not provide a
meaningful explanation why it draws this dis-
tinction between the ordinances that work in
concert. It is true Johnson has not received a
park exclusion order and has not been
charged with criminal trespass in the second
degree. However, there is little doubt that her
continued camping in parks would lead to a
park exclusion order and, eventually, criminal

trespass charges. Johnson is positioned to
bring a pre-enforcement challenge against the
park exclusion and criminal trespass ordi-
nances, because they will be used against her
given the undisputed fact that she remains
involuntarily homeless in Grants Pass. She
established a credible threat of future enforce-
ment under the anti-camping ordinances
which creates a credible threat of future en-
forcement under the park exclusion and crim-
inal trespass ordinances.

16. The dissent claims John Logan has not
established standing. Dissent 820–21. During
the course of this case, Logan submitted two
declarations. At the class certification stage,
his declaration stated he ‘‘lived out of [his]
truck on the streets in Grants Pass for about 4
years.’’ During that time, he was ‘‘awakened
by City of Grants Pass police officer and told
that I cannot sleep in my truck anywhere in
the city and ordered to move on.’’ To avoid
those encounters, Logan ‘‘usually sleep[s] in
[his] truck just outside the Grants Pass city
limits.’’ However, Logan stated ‘‘[i]f there was
some place in the city where [he] could legally
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have standing in their own right. Although
they live in their cars, they risk enforce-
ment under all the same ordinances as
Blake and the class (with the exception of
the anti-sleeping ordinance, GPMC
5.61.020, which cannot be violated by
sleeping in a car) and have standing in
their own right as to all ordinances except
GPMC 5.61.020.

[13] With respect to the anti-sleeping
ordinance, the law is less clear. Debra
Blake is the only class representative who
had standing in her own right to challenge

the anti-sleeping ordinance. Under cases
such as Sosna v. Iowa, 419 U.S. 393, 401,
95 S.Ct. 553, 42 L.Ed.2d 532 (1975), and
Franks v. Bowman Transportation Co.,
Inc., 424 U.S. 747, 96 S.Ct. 1251, 47
L.Ed.2d 444 (1976), a class representative
may pursue the live claims of a properly
certified class—without the need to re-
mand for substitution of a new representa-
tive 17—even after his own claims become
moot, provided that several requirements
are met.18 See Bates v. United Parcel
Serv., Inc., 511 F.3d 974, 987–88 (9th Cir.
2007) (en banc). If Debra Blake’s challenge

sleep in [his] truck, [he] would because it
would save valuable gas money and avoid TTT

having to constantly move.’’ Logan also ex-
plained he has ‘‘met dozens, if not hundreds,
of homeless people in Grants Pass’’ over the
years who had been ticketed, fined, arrested,
and criminally prosecuted ‘‘for living out-
side.’’ At summary judgment, Logan submit-
ted a declaration stating he is ‘‘currently in-
voluntarily homeless in Grants Pass and
sleeping in [his] truck at night at a rest stop
North of Grants Pass.’’ He stated he ‘‘cannot
sleep in the City of Grants Pass for fear that
[he] will be awakened, ticketed, fined, moved
along, trespassed and charged with Criminal
Trespass.’’ The dissent reads this evidence as
indicating Logan failed to ‘‘provide[ ] any
facts to establish’’ that he is likely to be issued
a citation under the challenged ordinances.
Dissent 820–21. We do not agree. The undis-
puted facts establish Logan is involuntarily
homeless. When he slept in Grants Pass, he
was awoken by police officers and ordered to
move. His personal knowledge was that invol-
untarily homeless individuals in Grants Pass
often are cited under the challenged ordi-
nances and Grants Pass continues to enforce
the challenged ordinances. And, but for the
challenged ordinances, Logan would sleep in
the city. Therefore, as the district court found,
it is sufficiently likely Logan would be issued
a citation that Logan’s standing is established.
That is especially true given the Supreme
Court’s instruction that a plaintiff need not
wait for ‘‘an actual arrest, prosecution, or
other enforcement action’’ before ‘‘challeng-
ing [a] law.’’ Susan B. Anthony List v. Drie-
haus, 573 U.S. 149, 158, 134 S.Ct. 2334, 189
L.Ed.2d 246 (2014). Finally, even if Logan
had not demonstrated standing, the dissent’s

analysis regarding Logan is irrelevant be-
cause this case could proceed solely based on
the standing established by Gloria Johnson
and the class. See Bates v. United Parcel Serv.,
Inc., 511 F.3d at 985 (9th Cir. 2007) (en
banc).

17. See Sosna, 419 U.S. at 403, 95 S.Ct. 553
(‘‘[W]e believe that the test of Rule 23(a) is
met.’’); id. at 416–17, 95 S.Ct. 553 (White, J.,
dissenting) (‘‘It is claimed that the certified
class supplies the necessary adverse parties
for a continuing case or controversy TTT The
Court cites no authority for this retrospective
decision as to the adequacy of representation
which seems to focus on the competence of
counsel rather than a party plaintiff who is a
representative member of the class. At the
very least, the case should be remanded to the
District Court.’’).

18. The class must be properly certified, see
Franks, 424 U.S. at 755– 56, 96 S.Ct. 1251, or
the representative must be appealing denial of
class certification. See United States Parole
Comm’n v. Geraghty, 445 U.S. 388, 404, 100
S.Ct. 1202, 63 L.Ed.2d 479 (1980). The class
representative must be a member of the class
with standing to sue at the time certification
is granted or denied. See Sosna, 419 U.S. at
403, 95 S.Ct. 553. The unnamed class mem-
bers must still have a live interest in the
matter throughout the duration of the litiga-
tion. See Franks, 424 U.S. at 755, 96 S.Ct.
1251. And the court must be satisfied that the
named representative will adequately pursue
the interests of the class even though their
own interest has expired. See Sosna, 419 U.S.
at 403, 95 S.Ct. 553.
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to the anti-sleeping ordinance became
moot before she passed away, she could
have continued to pursue the challenge on
behalf of the class under the doctrine of
Sosna. But we have not found any case
applying Sosna and Franks to a situation
such as this, in which the death of a repre-
sentative causes a class to be unrepresent-
ed as to part (but not all) of a claim. The
parties did not brief this issue and no
precedent indicates whether this raises a
jurisdictional question, which would de-
prive us of authority to review the merits
of the anti-sleeping ordinance challenge, or
a matter of Federal Rule of Civil Proce-
dure 23, which might not.

[14] Because Plaintiffs have not moved
to substitute a class representative pursu-
ant to Federal Rule of Appellate Proce-
dure 43(a) or identified a representative
who could be substituted, because no party
has addressed this question in briefing,
and because we are not certain of our
jurisdiction to consider the challenge to
the anti-sleeping ordinance, we think it
appropriate to vacate summary judgment
as to the anti-sleeping ordinance and re-
mand to determine whether a substitute
representative is available as to that chal-
lenge alone. See Cobell v. Jewell, 802 F.3d
12, 23–24 (D.C. Cir. 2015) (discussing sub-
stitution of a party during appeal). Substi-
tution of a class representative may signifi-
cantly aid in the resolution of the issues in
this case. Remand will not cause signifi-
cant delay because, as we explain below,
remand is otherwise required so that the
injunction can be modified. In the absence
of briefing or precedent regarding this
question, we do not decide whether this
limitation is jurisdictional or whether it
arises from operation of Rule 23.

We therefore hold the surviving class
representatives at a minimum have stand-
ing to challenge every ordinance except
the anti-sleeping ordinance. As to the anti-

sleeping ordinance, we vacate summary
judgment and remand for the district court
to consider in the first instance whether an
adequate class representative, such as
class member Dolores Nevin, exists who
may be substituted.

B.

[15, 16] The City’s next argument is
the district court erred in certifying the
class. We ‘‘review a district court’s order
granting class certification for abuse of
discretion, but give the district court ‘no-
ticeably more deference when reviewing a
grant of class certification than when re-
viewing a denial.’ ’’ Patel v. Facebook, Inc.,
932 F.3d 1264, 1275 (9th Cir. 2019) (inter-
nal citation omitted) (quoting Just Film,
Inc. v. Buono, 847 F.3d 1108, 1115 (9th
Cir. 2017)). Factual findings underlying
class certification are reviewed for clear
error. Parsons v. Ryan, 754 F.3d 657, 673
(9th Cir. 2014).

[17] A member of a class may sue as a
representative party if the member satis-
fies Federal Rule of Civil Procedure 23(a)’s
four prerequisites: numerosity, commonali-
ty, typicality, and adequacy of representa-
tion. Fed. R. Civ. P. 23(a); Mazza v. Am.
Honda Motor Co., Inc., 666 F.3d 581, 588
(9th Cir. 2012). Assessing these require-
ments involves ‘‘rigorous analysis’’ of the
evidence. Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 351, 131 S.Ct. 2541, 180
L.Ed.2d 374 (2011) (quoting Gen. Tel. Co.
of the Sw. v. Falcon, 457 U.S. 147, 161, 102
S.Ct. 2364, 72 L.Ed.2d 740 (1982)).

If the initial requirements of Rule 23(a)
are met, a putative class representative
must also show the class falls into one of
three categories under Rule 23(b). Plain-
tiffs brought this suit under Rule 23(b)(2),
seeking injunctive or declaratory relief
based on the City having ‘‘acted or refused
to act on grounds that apply generally to
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the class, so that final injunctive relief or
corresponding declaratory relief is appro-
priate respecting the class as a whole.’’
Fed. R. Civ. P. 23(b)(2).

The district court found the Rule 23(a)
requirements satisfied and certified a class
under Rule 23(b)(2). The City’s arguments
against this class certification are obscure.
It appears the City’s argument is that
class certification was an abuse of discre-
tion because the holding of Martin can
only be applied after an individualized in-
quiry of each alleged involuntarily home-
less person’s access to shelter.19 The City
appears to suggest the need for individual-
ized inquiry defeats numerosity, common-
ality, and typicality. While we acknowledge
the Martin litigation was not a class ac-
tion, nothing in that decision precluded
class actions.20 And based on the record in
this case, the district court did not err by
finding Plaintiffs satisfied the require-
ments of Rule 23 such that a class could be
certified.

[18–20] To satisfy the numerosity re-
quirement a proposed class must be ‘‘so
numerous that joinder of all members is
impracticable.’’ Fed. R. Civ. P. 23(a)(1).
For purposes of this requirement, ‘‘ ‘im-
practicability’ does not mean ‘impossibili-
ty,’ but only the difficulty or inconvenience
of joining all members of the class.’’ Har-
ris v. Palm Springs Alpine Ests., Inc., 329
F.2d 909, 913–14 (9th Cir. 1964) (quotation
omitted). There is no specific number of
class members required. See Gen. Tel. Co.
of the Nw., Inc. v. EEOC, 446 U.S. 318,
330, 100 S.Ct. 1698, 64 L.Ed.2d 319 (1980).

However, proposed classes of less than
fifteen are too small while classes of more
than sixty are sufficiently large. Harik v.
Cal. Teachers Ass’n, 326 F.3d 1042, 1051–
52 (9th Cir. 2003).

When the district court certified the
class on August 7, 2019, it found there
were at least 600 homeless persons in the
City based on the 2018 and 2019 PIT
counts conducted by UCAN. The City does
not identify how this finding was clearly
erroneous. In fact, the City affirmatively
indicated to Plaintiffs prior to the class
certification order that the number of
homeless persons residing in Grants Pass
for the past 7 years was ‘‘unknown.’’ Fur-
ther, the only guidance offered by the City
regarding a specific number of class mem-
bers came long after the class was certi-
fied. A City police officer claimed in a
declaration that he was ‘‘aware of less than
fifty individuals total who do not have ac-
cess to any shelter’’ in the City. The officer
admitted, however, it ‘‘would be extremely
difficult to accurately estimate the popula-
tion of people who are homeless in Grants
Pass regardless of the definition used.’’

The officer’s guess of ‘‘less than fifty’’
homeless persons is inconsistent with the
general understanding that PIT counts
routinely undercount homeless persons.
See Martin, 920 F.3d at 604 (‘‘It is widely
recognized that a one-night point in time
count will undercount the homeless popula-
tion.’’) (internal quotation marks omitted).
But even accepting the officer’s assess-
ment that there were approximately fifty

19. There is no reason to believe the putative
class members are voluntarily homeless. To
the contrary, at least 13 class members sub-
mitted declarations to the district court indi-
cating that they are involuntarily homeless.

20. Other courts have certified similar classes.
See e.g., Lehr v. City of Sacramento, 259
F.R.D. 479 (E.D. Cal. 2009) (addressing nu-
merosity, commonality, and typicality for

homeless persons in Sacramento); Joyce v.
City & Cty. of S.F., 1994 WL 443464 (N.D.
Cal. Aug. 4, 1994), dismissed as moot, 87 F.3d
1320 (9th Cir. 1996) (finding typicality despite
some differences among homeless class mem-
bers); Pottinger v. City of Miami, 720 F.Supp.
955, 960 (S.D. Fla. 1989) (certifying a class of
homeless persons).
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homeless persons in the City, the numer-
osity requirement is satisfied. Joining ap-
proximately fifty persons might be imprac-
ticable and especially so under the facts
here because homeless persons obviously
lack a fixed address and likely have no
reliable means of communications.21 At the
very least, the district court did not abuse
its discretion in concluding the numerosity
requirement was met.

[21–23] A class satisfies Rule 23’s com-
monality requirement if there is at least
one question of fact or law common to the
class. Wang v. Chinese Daily News, Inc.,
737 F.3d 538, 544 (9th Cir. 2013). The
Supreme Court has said the word ‘‘ques-
tion’’ in Rule 23(a)(2) is a misnomer: ‘‘What
matters to class certification TTT is not the
raising of common ‘questions’—even in
droves—but rather, the capacity of a class-
wide proceeding to generate common an-
swers apt to drive the resolution of the
litigation.’’ Wal-Mart, 564 U.S. at 350, 131
S.Ct. 2541 (quoting Richard A. Nagareda,
Class Certification in the Age of Aggregate
Proof, 84 N.Y.U. L. Rev. 97, 132 (2009))

(emphasis and omission in original).
‘‘[C]lass members’ claims [must] ‘depend
upon a common contention’ such that ‘de-
termination of its truth or falsity will re-
solve an issue that is central to the validity
of each [claim] in one stroke.’ ’’ Mazza, 666
F.3d at 588 (quoting Wal-Mart, 564 U.S. at
350, 131 S.Ct. 2541).

As correctly identified by the district
court, Plaintiffs’ claims present at least
one question and answer common to the
class: ‘‘whether [the City’s] custom, pat-
tern, and practice of enforcing anti-camp-
ing ordinances, anti-sleeping ordinances,
and criminal trespass laws TTT against in-
voluntarily homeless individuals violates
the Eighth Amendment of the Constitu-
tion.’’ An answer on this question resolved
a crucial aspect of the claims shared by all
class members.

[24, 25] The City argues the common-
ality requirement was not met because
some class members might have alterna-
tive options for housing, or might have the
means to acquire their own shelter.22 But

21. Moreover, there is a well-documented cor-
relation between physical and mental illness
and homelessness. See, e.g., Sara K. Rankin,
Punishing Homelessness, 22 N. CRIM. L. REV.

99, 105 (2019) (‘‘Psychiatric disorders affect
at least 30 to 40 percent of all people experi-
encing homelessness.’’); Stefan Gutwinski et
al., The prevalence of mental disorders among
homeless people in high-income countries: An
updated systematic review and meta-regression
analysis, 18(8) PLOS MED. 1, 14 (Aug. 23,
2021), (‘‘Our third main finding was high
prevalence rates for treatable mental illness-
es, with 1 in 8 homeless individuals having
either major depression (12.6%) or schizo-
phrenia spectrum disorders (12.4%). This rep-
resents a high rate of schizophrenia spectrum
disorders among homeless people, and a very
large excess compared to the 12-month preva-
lence in the general population, which for
schizophrenia is estimated around 0.7% in
high-income countries.’’); Greg A. Greenberg
& Robert A. Rosenheck, Jail Incarceration,
Homelessness, and Mental Health: A National

Study, 59 PSYCHIATRIC SERVS. 170, 170 (2008)
(‘‘Homeless individuals may also be more
likely to have health conditions TTT Severe
mental illness is also more prevalent among
homeless people than in the general popula-
tion.’’); CTR. FOR DISEASE CONTROL & PREVENTION,

HOMELESSNESS AS A PUBLIC HEALTH LAW ISSUE:

SELECTED RESOURCES (Mar. 2, 2017) (‘‘Home-
lessness is closely connected to declines in
physical and mental health; homeless persons
experience high rates of health problems such
as HIV infection, alcohol and drug abuse,
mental illness, tuberculosis, and other condi-
tions.’’).

22. The dissent adapts the City’s argument that
enforcement of the anti-camping ordinances
depends on individual circumstances and is
therefore not capable of resolution on a com-
mon basis. Dissent 824–25. That misunder-
stands how the present class was structured.
The dissent attempts to reframe the common
question as a very general inquiry. It appears
the dissent interprets the question whether an
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this argument misunderstands the class
definition. Pursuant to the class definition,
the class includes only involuntarily
homeless persons.23 Individuals who have
shelter or the means to acquire their own
shelter simply are never class members.24

Because we find there existed at least one
question of law or fact common to the
class, the district court did not abuse its
discretion in concluding commonality was
satisfied.

[26–28] Typicality asks whether ‘‘the
claims or defenses of the representative
parties are typical’’ of the class. Fed. R.
Civ. P. 23(a)(3). Typicality is a ‘‘permissive

standard[ ].’’ Staton v. Boeing Co., 327
F.3d 938, 957 (9th Cir. 2003) (citation omit-
ted). It ‘‘refers to the nature of the claim
or defense of the class representative, and
not to the specific facts from which it arose
or the relief sought.’’ Parsons, 754 F.3d at
685 (citation omitted).

The class representatives’ claims and de-
fenses are typical of the class in that they
are homeless persons who claim that the
City cannot enforce the challenged ordi-
nances against them when they have no
shelter. The defenses that apply to class
representatives and class members are
identical. The claims of class representa-

Eighth Amendment violation must be deter-
mined by an individualized inquiry as wheth-
er each individual is ‘‘involuntarily home-
less.’’ To assess that, a court would have to
conduct an individualized inquiry and deter-
mine if an individual was ‘‘involuntarily
homeless.’’ But that is not the common ques-
tion in this case. Rather, the question is
whether the City’s enforcement of the anti-
camping ordinances against all involuntarily
homeless individuals violates the Eighth
Amendment. This question is capable of com-
mon resolution on a prospective class-wide
basis, as the record establishes.

23. The dissent argues this created a prohibit-
ed ‘‘fail safe’’ class. That is erroneous. As
noted in a recent en banc decision, ‘‘a ‘fail
safe’ class TTT is defined to include only those
individuals who were injured by the allegedly
unlawful conduct.’’ Olean Wholesale Grocery
Coop., Inc. v. Bumble Bee Foods LLC, 31 F.4th
651, 669 n.14 (9th Cir. 2022) (en banc). Such
classes are prohibited ‘‘because a class mem-
ber either wins or, by virtue of losing, is
defined out of the class and is therefore not
bound by the judgment.’’ Id. See also Ruiz
Torres v. Mercer Canyons Inc., 835 F.3d 1125,
1138 (9th Cir. 2016) (noting a fail safe class
‘‘is one that is defined so narrowly as to
preclude[ ] membership unless the liability of
the defendant is established’’). No such class
is present here. The class was defined, in
relevant part, as ‘‘[a]ll involuntarily homeless
individuals living in Grants Pass.’’ Member-
ship in that class has no connection to the
success of the underlying claims. Put differ-
ently, the class would have consisted of exact-

ly the same population whether Grants Pass
won or lost on the merits. The obvious illus-
tration of this is the class population would
not change if a court determined the anti-
camping ordinance violated the Eighth
Amendment while the anti-sleeping ordinance
did not. In that situation, class members
would not be ‘‘defined out of the class.’’ Ole-
an, 31 F.4th at 669 n.14 (citation omitted).
Rather, class members would be ‘‘bound by
the judgment’’ regarding the anti-sleeping or-
dinance. Id. In any event, the dissent’s con-
cerns regarding individualized determinations
are best made when the City attempts to en-
force its ordinances. Cf. McArdle v. City of
Ocala, 519 F.Supp.3d 1045, 1052 (M.D. Fla.
2021) (requiring that officers inquire into the
availability of shelter space before an arrest
could be made for violation of the City’s
‘‘open lodging’’ ordinance). If it is determined
at the enforcement stage that a homeless indi-
vidual has access to shelter, then they do not
benefit from the injunction and may be cited
or prosecuted under the anti-camping ordi-
nances. Moreover, as we noted above, several
classes of homeless individuals have been cer-
tified in this past. See supra note 18.

24. We do not, as the dissent contends, ‘‘sug-
gest[ ] that the class definition requires only
an involuntary lack of access to regular or
permanent shelter to qualify as ‘involuntarily
homeless.’ ’’ Dissent 827. It is unclear where
the dissent finds this in the opinion. To be
clear: A person with access to temporary shel-
ter is not involuntarily homeless unless and
until they no longer have access to shelter.
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tives and class members are similar, ex-
cept that some class representatives live in
vehicles while other class members may
live on streets or in parks, not vehicles.
This does not defeat typicality. The class
representatives with vehicles may violate
the challenged ordinances in a different
manner than some class members—i.e., by
sleeping in their vehicle, rather than on
the ground. But they challenge the same
ordinances under the same constitutional
provisions as other class members. Cf. Sta-
ton, 327 F.3d at 957 (‘‘[R]epresentative
claims are ‘typical’ if they are reasonably
coextensive with those of absent class
members; they need not be substantially
identical.’’) (citation omitted). The district
court did not abuse its discretion in finding
the typicality requirement met.

The City does not present any other
arguments regarding class certification,
such as the propriety of certifying the
class as an injunctive class under Rule
23(b)(2). We do not make arguments for
parties and the arguments raised by the
City regarding class certification fail.

C.

[29] Having rejected the City’s juris-
dictional arguments, as well as its argu-
ments regarding class certification, the
merits can be addressed. The City’s merits
arguments regarding the Cruel and Un-
usual Punishment Clause take two forms.
First, the City argues its system of impos-
ing civil fines cannot be challenged as vio-

lating the Cruel and Unusual Clause be-
cause that clause provides protection only
in criminal proceedings, after an individual
has been convicted. That is incorrect. Sec-
ond, the City argues Martin does not pro-
tect homeless persons from being cited
under the City’s amended anti-camping or-
dinance which prohibits use of any bedding
or similar protection from the elements.
The City appears to have conceded it can-
not cite homeless persons merely for
sleeping in public but the City maintains it
is entitled to cite individuals for the use of
rudimentary bedding supplies, such as a
blanket, pillow, or sleeping bag ‘‘for bed-
ding purposes.’’ See GPMC 5.61.010(B).
Again, the City is incorrect. Here, we focus
exclusively on the anti-camping ordi-
nances.

According to the City, citing individuals
under the anti-camping ordinances cannot
violate the Cruel and Unusual Punishment
Clause because citations under the ordi-
nances are civil and civil citations are ‘‘cat-
egorically not ‘punishment’ under the
Eight Amendment.’’25 The City explains
‘‘the simple act of issuing a civil citation
with a court date [has never] been found to
be unconstitutional ‘punishment’ under the
Eighth Amendment.’’ While not entirely
clear, the City appears to be arguing the
Cruel and Unusual Punishment Clause
provides no protection from citations cate-
gorized as ‘‘civil’’ by a governmental au-
thority.26

25. This position is in significant tension with
the City’s actions taken immediately after
Martin was issued. As noted earlier, the City
amended its anti-camping ordinance ‘‘in di-
rect response to Martin v. Boise’’ to allow for
‘‘the act of ‘sleeping’ ’’ in City parks. If the
City believed Martin has no impact on civil
ordinances, it is unclear why the City believed
a curative ‘‘response’’ to Martin was neces-
sary.

26. The primary support for this contention is
Ingraham v. Wright, 430 U.S. 651, 97 S.Ct.
1401, 51 L.Ed.2d 711 (1977). In Ingraham,
the Supreme Court addressed whether the
Cruel and Unusual Punishment Clause was
implicated by corporal punishment in public
schools. The Court stated the Cruel and Un-
usual Punishment Clause limits ‘‘the criminal
process in three ways: First, it limits the kinds
of punishment that can be imposed on those
convicted of crimes; second, it proscribes
punishment grossly disproportionate to the
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Plaintiffs’ focus on civil citations does
involve an extra step from the normal
Cruel and Unusual Clause analysis and the
analysis of Martin. Usually, claims under
the Cruel and Unusual Clause involve
straightforward criminal charges. For ex-
ample, the situation in Martin involved
homeless persons allegedly violating crimi-
nal ordinances and the opinion identified
its analysis as focusing on the ‘‘criminal’’
nature of the charges over ten times. 920
F.3d at 617. Here, the City has adopted a
slightly more circuitous approach than
simply establishing violation of its ordi-
nances as criminal offenses. Instead, the
City issues civil citations under the ordi-
nances. If an individual violates the ordi-
nances twice, she can be issued a park
exclusion order. And if the individual is
found in a park after issuance of the park
exclusion order, she is cited for criminal
trespass. See O.R.S. 164.245 (criminal tres-
pass in the second degree). Multiple City
police officers explained in their deposi-
tions this sequence was the standard pro-
tocol. The holding in Martin cannot be so
easily evaded.

Martin held the Cruel and Unusual
Punishment clause ‘‘prohibits the imposi-
tion of criminal penalties for sitting, sleep-
ing, or lying outside on public property for
homeless individuals who cannot obtain
shelter.’’ 920 F.3d at 616. A local govern-
ment cannot avoid this ruling by issuing

civil citations that, later, become criminal
offenses. A recent decision by the en banc
Fourth Circuit illustrates how the Cruel
and Unusual Punishment Clause looks to
the eventual criminal penalty, even if there
are preliminary civil steps.

The disputes in Manning v. Caldwell for
City of Roanoke, 930 F.3d 264 (4th Cir.
2019) (en banc) arose from a Virginia law
which allowed a state court to issue a civil
order identifying an individual as a ‘‘habit-
ual drunkard.’’ Id. at 268. Once labeled a
‘‘habitual drunkard,’’ the individual was
‘‘subject to incarceration for the mere pos-
session of or attempt to possess alcohol, or
for being drunk in public.’’ Id. at 269. A
group of homeless alcoholics filed suit
claiming, among other theories, the ‘‘habit-
ual drunkard’’ scheme violated the Cruel
and Unusual Punishment Clause. In the
plaintiffs’ view, the scheme resulted in
criminal prosecutions based on their ‘‘sta-
tus,’’ i.e. alcoholism. See id. at 281.

Using reasoning very similar to that in
Martin, the Fourth Circuit found the stat-
utory scheme unconstitutional because it
provided punishment based on the plain-
tiffs’ status. Of particular relevance here,
the Fourth Circuit reasoned the fact that
Virginia’s ‘‘scheme operate[d] in two steps’’
did not change the analysis. Id. 283. Issu-
ing a civil order first, followed by a crimi-
nal charge, was a ‘‘two-pronged statutory

severity of the crime; and third, it imposes
substantive limits on what can be made crimi-
nal and punished as such.’’ Id. at 667, 97
S.Ct. 1401. The Court interpreted the chal-
lenge to corporal punishment as, in effect,
asserting arguments under only the first or
second limitation. That is, the challenge was
whether ‘‘the paddling of schoolchildren’’ was
a permissible amount or type of punishment.
Id. at 668, 97 S.Ct. 1401. The Ingraham deci-
sion involved no analysis or discussion of the
third limitation, i.e. the ‘‘substantive limits on
what can be made criminal.’’ Id. at 667, 97
S.Ct. 1401. Thus, it was in the context of
evaluating the amount or type of punishment

that Ingraham stated ‘‘Eighth Amendment
scrutiny is appropriate only after the State
has complied with the constitutional guaran-
tees traditionally associated with criminal
prosecutions.’’ Id. at 671, 97 S.Ct. 1401 n.40.
When, as here, plaintiffs are raising chal-
lenges to the ‘‘substantive limits on what can
be made criminal,’’ Ingraham does not pro-
hibit a challenge before a criminal conviction.
See Martin, 920 F.3d at 614 (‘‘Ingraham did
not hold that a plaintiff challenging the state’s
power to criminalize a particular status or
conduct in the first instance, as the plaintiffs
in this case do, must first be convicted.’’).
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scheme’’ potentially ‘‘less direct’’ than
straightforwardly criminalizing the status
of alcohol addiction. Id. But the scheme
remained unconstitutional because it ‘‘ef-
fectively criminalize[d] an illness.’’ Id. The
fact that Virginia ‘‘civilly brands alcoholics
as ‘habitual drunkards’ before prosecuting
them for involuntary manifestations of
their illness does nothing to cure the un-
constitutionality of this statutory scheme.’’
Id.

[30] The same reasoning applies here.
The anti-camping ordinances prohibit
Plaintiffs from engaging in activity they
cannot avoid. The civil citations issued for
behavior Plaintiffs cannot avoid are then
followed by a civil park exclusion order
and, eventually, prosecutions for criminal
trespass. Imposing a few extra steps be-
fore criminalizing the very acts Martin
explicitly says cannot be criminalized does
not cure the anti-camping ordinances’
Eighth Amendment infirmity.

The City offers a second way to evade
the holding in Martin. According to the
City, it revised its anti-camping ordi-
nances to allow homeless persons to sleep
in City parks. However, the City’s argu-
ment regarding the revised anti-camping
ordinance is an illusion. The amended or-
dinance continues to prohibit homeless
persons from using ‘‘bedding, sleeping
bag, or other material used for bedding
purposes,’’ or using stoves, lighting fires,
or erecting structures of any kind. GPMC
5.61.010. The City claims homeless per-
sons are free to sleep in City parks, but
only without items necessary to facilitate
sleeping outdoors.27

The discrepancy between sleeping with-
out bedding materials, which is permitted
under the anti-camping ordinances, and
sleeping with bedding, which is not, is
intended to distinguish the anti-camping
ordinances from Martin and the two Su-
preme Court precedents underlying Mar-
tin, Robinson v. California, 370 U.S. 660,
82 S.Ct. 1417, 8 L.Ed.2d 758 (1962) and
Powell v. Texas, 392 U.S. 514, 88 S.Ct.
2145, 20 L.Ed.2d 1254 (1968). Under those
cases, a person may not be prosecuted for
conduct that is involuntary or the product
of a ‘‘status.’’ See Martin, 920 F.3d at 617
(citation omitted). The City accordingly ar-
gues that sleeping is involuntary conduct
for a homeless person, but that homeless
persons can choose to sleep without bed-
ding materials and therefore can be prose-
cuted for sleeping with bedding.

In its order granting summary judg-
ment, the district court correctly concluded
the anti-camping ordinances violated the
Cruel and Unusual Punishment Clause to
the extent they prohibited homeless per-
sons from ‘‘taking necessary minimal
measures to keep themselves warm and
dry while sleeping when there are no alter-
native forms of shelter available.’’ The only
plausible reading of Martin is that it ap-
plies to the act of ‘‘sleeping’’ in public,
including articles necessary to facilitate
sleep. In fact, Martin expressed concern
regarding a citation given to a woman who
had been found sleeping on the ground,
wrapped in blankets. 920 F.3d at 618.
Martin noted that citation as an example
of the anti-camping ordinance being ‘‘en-

27. The Grants Pass ordinance does not specif-
ically define ‘‘bedding’’ but courts give the
words of a statute or ordinance their ‘‘ordi-
nary, contemporary, common meaning’’ ab-
sent an indication to the contrary from the
legislature. See Williams v. Taylor, 529 U.S.
420, 431, 120 S.Ct. 1479, 146 L.Ed.2d 435
(2000) (citation omitted). The Oxford English

Dictionary defines ‘‘bedding’’ as ‘‘[a] collec-
tive term for the articles which compose a
bed.’’ OXFORD ENGLISH DICTIONARY. And ‘‘bed’’ is
defined as ‘‘a place for sleeping.’’ MERRIAM-

WEBSTER COLLEGIATE DICTIONARY 108 (11th ed.).
The City’s effort to dissociate the use of bed-
ding from the act of sleeping or protection
from the elements is nonsensical.
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forced against homeless individuals who
take even the most rudimentary precau-
tions to protect themselves from the ele-
ments.’’ Id. Martin deemed such enforce-
ment unconstitutional. Id. It follows that
the City cannot enforce its anti-camping
ordinances to the extent they prohibit ‘‘the
most rudimentary precautions’’ a homeless
person might take against the elements.28

The City’s position that it is entitled to
enforce a complete prohibition on ‘‘bed-
ding, sleeping bag, or other material used
for bedding purposes’’ is incorrect.

The dissent claims we have misread
Martin by ‘‘completely disregard[ing] the
Powell opinions on which Martin relied,
which make unmistakably clear that an
individualized showing of involuntariness is
required.’’ Dissent 826. The dissent con-
cedes that pursuant to Martin, the City
cannot impose criminal penalties on invol-
untarily homeless individuals for sitting,
sleeping, or lying outside on public proper-
ty. Dissent 816–17. Thus, our purported
‘‘complete disregard[ ]’’ for Martin is not
regarding the central holding that local
governments may not criminalize involun-
tary conduct. Rather, the dissent believes,
based on its interpretation of the Supreme
Court opinions underlying Martin, that
the Eighth Amendment provides only ‘‘a
case-specific affirmative defense’’ that can
never be litigated on a class basis. Dissent
824. To reach this counterintuitive conclu-
sion, the dissent reads limitations into
Robinson, Powell, and Martin that are
nonexistent.

In Robinson, the Supreme Court struck
down, under the Eighth Amendment, a
California law that made ‘‘it a criminal
offense for a person to ‘be addicted to the

use of narcotics.’ ’’ Robinson, 370 U.S. at
666, 82 S.Ct. 1417. The law was unconstitu-
tional, the Court explained, because it ren-
dered the defendant ‘‘continuously guilty
of this offense, whether or not he has ever
used or possessed any narcotics within the
State.’’ Id.

Six years later, in Powell, the Court
divided 4-1-4 over whether Texas violated
the Eighth Amendment under Robinson
by prosecuting an alcoholic for public
drunkenness. In a plurality opinion, Jus-
tice Marshall upheld the conviction of Le-
roy Powell on the ground that he was not
punished on the basis of his status as an
alcoholic, but rather for the actus reus of
being drunk in public. Powell, 392 U.S. at
535, 88 S.Ct. 2145. Four justices dissented,
in an opinion by Justice Fortas, on the
ground that the findings made by the trial
judge—that Powell was a chronic alcoholic
who could not resist the impulse to drink—
compelled the conclusion that Powell’s
prosecution violated the Eighth Amend-
ment because Powell could not avoid
breaking the law. Id. at 569–70, 88 S.Ct.
2145 (Fortas, J., dissenting). Justice White
concurred in the judgment. He stressed,
‘‘[i]f it cannot be a crime to have an irre-
sistible compulsion to use narcotics, I do
not see how it can constitutionally be a
crime to yield to such a compulsion.’’ Id. at
549, 88 S.Ct. 2145 (White, J., concurring).
However, the reason for Justice White’s
concurrence was that he felt Powell failed
to prove his status as an alcoholic com-
pelled him to violate the law by appearing
in public. Id. at 553, 88 S.Ct. 2145 (White,
J., concurring).

[31] Pursuant to Marks v. United
States, 430 U.S. 188, 97 S.Ct. 990, 51

28. Grants Pass is cold in the winter. The
evidence in the record establishes that home-
less persons in Grants Pass have struggled
against frostbite. Faced with spending every
minute of the day and night outdoors, the

choice to use rudimentary protection of bed-
ding to protect against snow, frost, or rain is
not volitional; it is a life-preserving impera-
tive.
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L.Ed.2d 260 (1977), the narrowest position
which gained the support of five justices is
treated as the holding of the Court. In
identifying that position, Martin held:
‘‘five Justices [in Powell] gleaned from
Robinson the principle that ‘that the
Eighth Amendment prohibits the state
from punishing an involuntary act or con-
dition if it is the unavoidable consequence
of one’s status or being.’ ’’ Martin, 920
F.3d at 616 (quoting Jones, 444 F.3d at
1135). Martin did not—as the dissent al-
leges—hold that Powell’s ‘‘controlling opin-
ion was Justice White’s concurrence.’’ Dis-
sent 816. See id., 920 F.3d at 616–17. It
would have violated the rule of Marks to
adopt portions of Justice White’s concur-
rence that did not receive the support of
five justices. The dissent claims Justice

White’s concurrence requires that the indi-
vidual claiming a status must prove the
status compels the individual to violate the
law—here, that each homeless individual
must prove their status as an involuntarily
homeless person to avoid prosecution.29

Dissent 815–17. The dissent claims this
renders class action litigation inappropri-
ate. But no opinion in either Powell or
Martin discussed the propriety of litigat-
ing the constitutionality of such criminal
statutes by way of a class action.30

The law that the dissent purports to
unearth in Justice White’s concurrence is
not the ‘‘narrowest ground’’ which received
the support of five justices. No opinion in
Powell or Martin supports the dissent’s
assertion that Powell offers exclusively an
‘‘affirmative ‘defense’ ’’ that cannot be liti-

29. The dissent’s attempt to create a governing
holding out of Justice White’s concurrence is
erroneous. By citing a word or two out of
context in the Powell dissenting opinion (e.g.,
‘‘constitutional defense’’) our dissenting col-
league argues both Justice White and the dis-
senting justices in Powell agreed any person
subject to prosecution has, at most, ‘‘a case-
specific affirmative ‘defense.’ ’’ Dissent 815,
824. We disagree. Though status was litigated
as a defense in the context of Leroy Powell’s
prosecution, no opinion in Powell held status
may be raised only as a defense. The Powell
plurality noted trial court evidence that Leroy
Powell was an alcoholic, but that opinion
contains no indication ‘‘status’’ may only be
invoked as ‘‘a case-specific affirmative ‘de-
fense.’ ’’ As for Justice White, the opening
paragraph of his concurrence indicates he
was primarily concerned not with how a sta-
tus must be invoked but with the fact that
certain statuses should be beyond the reach of
the criminal law:

If it cannot be a crime to have an irresisti-
ble compulsion to use narcotics, I do not
see how it can constitutionally be a crime to
yield to such a compulsion. Punishing an
addict for using drugs convicts for addic-
tion under a different name. Distinguishing
between the two crimes is like forbidding
criminal conviction for being sick with flu

or epilepsy but permitting punishment for
running a fever or having a convulsion.
Unless Robinson is to be abandoned, the
use of narcotics by an addict must be be-
yond the reach of the criminal law. Similar-
ly, the chronic alcoholic with an irresistible
urge to consume alcohol should not be pun-
ishable for drinking or for being drunk.

Powell, 392 U.S. at 548–49, 88 S.Ct. 2145
(White, J., concurring) (internal citation omit-
ted). Finally, neither the remainder of Justice
White’s concurrence nor the dissenting opin-
ion explicitly indicates one’s status may only
be invoked as a defense. Rather, Justice White
and the dissenters simply agreed that, if Pow-
ell’s status made his public intoxication invol-
untary, he could not be prosecuted. There is
no conceivable way to interpret Martin as
adopting our dissenting colleague’s position
that one’s status must be invoked as a de-
fense. But even assuming the burden must be
placed on the party wishing to invoke a sta-
tus, the class representatives established there
is no genuine dispute of material fact they
have the relevant status of being involuntarily
homeless.

30. Federal courts have certified classes of
homeless plaintiffs in the past, see supra note
18, which counsels against the City’s and the
dissent’s position that such classes are imper-
missible under Rule 23.
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gated in a class action.31 Dissent 815, 824.
Although the dissent might prefer that
these principles find support in the con-
trolling law, they do not. We thus do not
misread Martin by failing to apply the
principles found solely in Justice White’s
concurrence. Rather, we adhere to the nar-
row holding of Martin adopting the nar-
rowest ground shared by five justices in
Powell: a person cannot be prosecuted for
involuntary conduct if it is an unavoidable
consequence of one’s status.

In addition to erecting an absolute bar
to class litigation of this sort, the dissent
would also impose artificial limitations on
claims brought pursuant to Martin. The
dissent concedes Gloria Johnson has stand-
ing to bring individual challenges to most
of the City’s ordinances. But the dissent
then speculates that Gloria Johnson may,
in fact, not be involuntarily homeless in the
City. The dissent would insist that Gloria
Johnson, for example, leave the City to
camp illegally on federal or state lands,
provide the court an accounting of her
finances and employment history, and indi-
cate with specificity where she lived before
she lost her job and her home. Dissent
827–29. There, of course, exists no law or
rule requiring a homeless person to do any
of these things. Gloria Johnson has ade-

quately demonstrated that there is no
available shelter in Grants Pass and that
she is involuntarily homeless.

The undisputed evidence establishes
Gloria Johnson is involuntarily homeless
and there is undisputed evidence showing
many other individuals in similar situa-
tions. It is undisputed that there are at
least around 50 involuntarily homeless per-
sons in Grants Pass, and PIT counts,
which Martin relied on to establish the
number of homeless persons in Boise, re-
vealed more than 600. See Martin, 920
F.3d at 604. It is undisputed that there is
no secular shelter space available to adults.
Many class members, including the class
representatives, have sworn they are
homeless and the City has not contested
those declarations. The dissent claims this
showing is not enough, implying that
Plaintiffs must meet an extremely high
standard to show they are involuntarily
homeless. Even viewed in the light most
favorable to the City, there is no dispute of
material fact that the City is home to
many involuntarily homeless individuals,
including the class representatives. In fact,
neither the City nor the dissent has dem-
onstrated there is even one voluntarily
homeless individual living in the City.32 In

31. As noted above, Martin did not hold home-
less persons bear the burden of demonstrating
they are involuntarily homeless. See supra
note 29. Because the record plainly demon-
strates Plaintiffs are involuntarily homeless,
there similarly is no reason for us to deter-
mine what showing would be required. We
note, however, that some district courts have
addressed circumstances in which the ques-
tion of burden was somewhat relevant. See,
e.g., McArdle, 519 F.Supp.3d at 1052 (requir-
ing, based in part on Martin, that officers
inquire into the availability of shelter space
before making an arrest for violation of the
City’s ‘‘open lodging’’ ordinance); Butcher v.
City of Marysville, 2019 WL 918203, at *7
(E.D. Cal. Feb. 25, 2019) (holding plaintiffs
failed to make the ‘‘threshold showing’’ of

pleading that there was no shelter capacity
and that they had no other housing at the
time of enforcement).

32. The dissent claims we have ‘‘shifted the
burden to the City to establish the voluntari-
ness of the behavior targeted by the ordi-
nances.’’ Dissent 828–29 n.13 (emphasis omit-
ted). To the contrary, as we have explained,
we do not decide who would bear such a
burden because undisputed evidence demon-
strates Plaintiffs are involuntarily homeless.
Rather, without deciding who would bear
such a burden if involuntariness were subject
to serious dispute, we note Plaintiffs have
demonstrated involuntariness and there is no
evidence in the record showing any class
member has adequate alternative shelter.
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light of the undisputed facts in the record
underlying the district court’s summary
judgment ruling that show Plaintiffs are
involuntarily homeless, and the complete
absence of evidence that Plaintiffs are vol-
untarily homeless, we agree with the dis-
trict court that Plaintiffs such as Gloria
Johnson are not voluntarily homeless and
that the anti-camping ordinances are un-
constitutional as applied to them unless
there is some place, such as shelter, they
can lawfully sleep.33

Our holding that the City’s interpreta-
tion of the anti-camping ordinances is
counter to Martin is not to be interpreted
to hold that the anti-camping ordinances
were properly enjoined in their entirety.

Beyond prohibiting bedding, the ordi-
nances also prohibit the use of stoves or
fires, as well as the erection of any struc-
tures. The record has not established the
fire, stove, and structure prohibitions de-
prive homeless persons of sleep or ‘‘the
most rudimentary precautions’’ against the
elements.34 Moreover, the record does not
explain the City’s interest in these prohibi-
tions.35 Consistent with Martin, these pro-
hibitions may or may not be permissible.
On remand, the district court will be re-
quired to craft a narrower injunction
recognizing Plaintiffs’ limited right to pro-
tection against the elements, as well as
limitations when a shelter bed is avail-
able.36

33. Following Martin, several district courts
have held that the government may evict or
punish sleeping in public in some locations,
provided there are other lawful places within
the jurisdiction for involuntarily homeless in-
dividuals to sleep. See, e.g., Shipp v. Schaaf,
379 F.Supp.3d 1033, 1037 (N.D. Cal. 2019)
(‘‘However, even assuming (as Plaintiffs do)
that [eviction from a homeless encampment
by citation or arrest] might occur, remaining
at a particular encampment on public prop-
erty is not conduct protected by Martin, es-
pecially where the closure is temporary in
nature.’’); Aitken v. City of Aberdeen, 393
F.Supp.3d 1075, 1082 (W.D. Wash. 2019)
(‘‘Martin does not limit the City’s ability to
evict homeless individuals from particular
public places.’’); Gomes v. Cty. of Kauai, 481
F.Supp.3d 1104, 1109 (D. Haw. 2020) (hold-
ing the County of Kauai could prohibit
sleeping in a public park because it had not
prohibited sleeping on other public lands);
Miralle v. City of Oakland, 2018 WL
6199929, at *2 (N.D. Cal. Nov. 28, 2018)
(holding the City could clear out a specific
homeless encampment because ‘‘Martin does
not establish a constitutional right to occupy
public property indefinitely at Plaintiffs’ op-
tion’’); Le Van Hung v. Schaaf, 2019 WL
1779584, at *5 (N.D. Cal. Apr. 23, 2019)
(holding Martin does not ‘‘create a right for
homeless residents to occupy indefinitely any
public space of their choosing’’). Because
the City has not established any realistically

available place within the jurisdiction for in-
voluntarily homeless individuals to sleep we
need not decide whether alternate outdoor
space would be sufficient under Martin. The
district court may consider this issue on re-
mand, if it is germane to do so.

34. The dissent claims we establish ‘‘the right
to use (at least) a tent.’’ Dissent 830 n.15. This
assertion is obviously false. The district
court’s holding that the City may still ‘‘ban
the use of tents in public parks’’ remains
undisturbed by our opinion.

35. The dissent asserts, ‘‘it is hard to deny that
Martin has ‘generate[d] dire practical conse-
quences for the hundreds of local govern-
ments within our jurisdiction, and for the
millions of people that reside therein.’ ’’ Dis-
sent 831 (quoting Martin, 920 F.3d at 594 (M.
Smith, J., dissenting from denial of rehearing
en banc)) (modification in original). There are
no facts in the record to establish that Martin
has generated ‘‘dire’’ consequences for the
City. Our review of this case is governed only
by the evidence contained in the record.

36. The district court enjoined the park exclu-
sion ordinance in its entirety. The parties do
not address this in their appellate briefing
but, on remand, the district court should con-
sider narrowing this portion as well because
the park exclusion ordinance presumably may
be enforced against Plaintiffs who engage in
prohibited activity unrelated to their status as
homeless persons.
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D.

The district court concluded the fines
imposed under the anti-sleeping and anti-
camping ordinances violated the Eighth
Amendment’s prohibition on excessive
fines. A central portion of the district
court’s analysis regarding these fines was
that they were based on conduct ‘‘beyond
what the City may constitutionally pun-
ish.’’ With this in mind, the district court
noted ‘‘[a]ny fine [would be] excessive’’ for
the conduct at issue.

The City presents no meaningful argu-
ment on appeal regarding the excessive
fines issue. As for Plaintiffs, they argue
the fines at issue were properly deemed
excessive because they were imposed for
‘‘engaging in involuntary, unavoidable life
sustaining acts.’’ The permanent injunction
will result in no class member being fined
for engaging in such protected activity.
Because no fines will be imposed for pro-
tected activity, there is no need for us to
address whether hypothetical fines would
be excessive.

E.

The final issue is whether Plaintiffs
properly pled their challenge to the park
exclusion appeals ordinance. GPMC
6.46.355. That ordinance provided a mecha-
nism whereby an individual who received
an exclusion order could appeal to the City
Council. Subsequent to the district court’s
order, the City amended its park exclusion
appeals ordinance. Therefore, the district
court’s determination the previous ordi-
nance violated Plaintiffs’ procedural due
process rights has no prospective rele-
vance. Because of this, we need not decide
if Plaintiffs adequately pled their challenge
to the previous ordinance.

III.

We affirm the district court’s ruling that
the City of Grants Pass cannot, consistent

with the Eighth Amendment, enforce its
anti-camping ordinances against homeless
persons for the mere act of sleeping out-
side with rudimentary protection from the
elements, or for sleeping in their car at
night, when there is no other place in the
City for them to go. On remand, however,
the district court must narrow its injunc-
tion to enjoin only those portions of the
anti-camping ordinances that prohibit con-
duct protected by Martin and this opinion.
In particular, the district court should nar-
row its injunction to the anti-camping ordi-
nances and enjoin enforcement of those
ordinances only against involuntarily
homeless person for engaging in conduct
necessary to protect themselves from the
elements when there is no shelter space
available. Finally, the district court on re-
mand should consider whether there is an
adequate representative who may be sub-
stituted for Debra Blake.

[32] We are careful to note that, as in
Martin, our decision is narrow. As in Mar-
tin, we hold simply that it is ‘‘unconstitu-
tional to [punish] simply sleeping some-
where in public if one has nowhere else to
do so.’’ Martin, 920 F.3d at 590 (Berzon,
J., concurring in denial of rehearing en
banc). Our decision reaches beyond Mar-
tin slightly. We hold, where Martin did
not, that class certification is not categori-
cally impermissible in cases such as this,
that ‘‘sleeping’’ in the context of Martin
includes sleeping with rudimentary forms
of protection from the elements, and that
Martin applies to civil citations where, as
here, the civil and criminal punishments
are closely intertwined. Our decision does
not address a regime of purely civil infrac-
tions, nor does it prohibit the City from
attempting other solutions to the home-
lessness issue.

AFFIRMED IN PART, VACATED IN
PART, AND REMANDED.
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COLLINS, Circuit Judge, dissenting:

In Martin v. City of Boise, 920 F.3d 584
(9th Cir. 2019), we held that ‘‘the Eighth
Amendment’s prohibition on cruel and un-
usual punishment bars a city from prose-
cuting people criminally for sleeping out-
side on public property when those people
have no home or other shelter to go to.’’
Id. at 603. Even assuming that Martin
remains good law, today’s decision—which
both misreads and greatly expands Mar-
tin’s holding—is egregiously wrong. To
make things worse, the majority opinion
then combines its gross misreading of
Martin with a flagrant disregard of settled
class-certification principles. The end re-
sult of this amalgamation of error is that
the majority validates the core aspects of
the district court’s extraordinary injunc-
tion in this case, which effectively requires
the City of Grants Pass to allow all but one
of its public parks to be used as homeless
encampments.1 I respectfully dissent.

I

Because our opinion in Martin frames
the issues here, I begin with a detailed
overview of that decision before turning to
the facts of the case before us.

A

In Martin, six individuals sued the City
of Boise, Idaho, under 42 U.S.C. § 1983,
alleging that the City had violated their
Eighth Amendment rights in enforcing two
ordinances that respectively barred, inter
alia, (1) camping in public spaces and (2)
sleeping in public places without permis-
sion. 920 F.3d at 603–04, 606. All six plain-
tiffs had been convicted of violating at
least one of the ordinances, id. at 606, but
we held that claims for retrospective relief

based on those convictions were barred by
the doctrine of Heck v. Humphrey, 512
U.S. 477, 114 S.Ct. 2364, 129 L.Ed.2d 383
(1994). See Martin, 920 F.3d at 611–12
(noting that, under Heck, a § 1983 action
may not be maintained if success in the
suit would necessarily show the invalidity
of the plaintiff’s criminal conviction, unless
that conviction has already been set aside
or invalidated). What remained, after ap-
plication of the Heck bar, were the claims
for retrospective relief asserted by two
plaintiffs (Robert Martin and Pamela
Hawkes) in connection with citations they
had received that did not result in convic-
tions, and the claims for prospective in-
junctive and declaratory relief asserted by
Martin and one additional plaintiff (Robert
Anderson). Id. at 604, 610, 613–15; see also
id. at 618–20 (Owens, J., dissenting in
part) (dissenting from the majority’s hold-
ing that the prospective relief claims sur-
vived Heck). On the merits of those three
plaintiffs’ Eighth Amendment claims, the
Martin panel held that the district court
had erred in granting summary judgment
for the City. Id. at 615–18.

Although the text of the Eighth Amend-
ment’s Cruel and Unusual Punishments
Clause states only that ‘‘cruel and unusual
punishments’’ shall not be ‘‘inflicted,’’ U.S.
CONST., amend. VIII (emphasis added), the
Martin panel nonetheless held that the
Clause ‘‘places substantive limits’’ on the
government’s ability to criminalize ‘‘sit-
ting, sleeping, or lying outside on public
property,’’ 920 F.3d at 615–16. In reaching
this conclusion, the Martin panel placed
dispositive reliance on the Supreme
Court’s decisions in Robinson v. Califor-
nia, 370 U.S. 660, 82 S.Ct. 1417, 8 L.Ed.2d
758 (1962), and Powell v. Texas, 392 U.S.

1. The majority’s decision is all the more trou-
bling because, in truth, the foundation on
which it is built is deeply flawed: Martin seri-
ously misconstrued the Eighth Amendment

and the Supreme Court’s caselaw construing
it. See infra at 830–31. But I am bound by
Martin, and—unlike the majority—I faithfully
apply it here.
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514, 88 S.Ct. 2145, 20 L.Ed.2d 1254 (1968).
I therefore briefly review those two deci-
sions before returning to Martin.

Robinson held that a California law that
made ‘‘it a criminal offense for a person to
‘be addicted to the use of narcotics,’ ’’ 370
U.S. at 660, 82 S.Ct. 1417 (quoting CAL.

HEALTH & SAFETY CODE § 11721 (1957 ed.)),
and that did so ‘‘even though [the person]
has never touched any narcotic drug with-
in the State or been guilty of any irregular
behavior there, inflicts a cruel and unusual
punishment in violation of the Fourteenth
Amendment,’’ id. at 667, 82 S.Ct. 1417. The
California statute, the Court emphasized,
made the ‘‘ ‘status’ of narcotic addiction a
criminal offense,’’ regardless of whether
the defendant had ‘‘ever used or possessed
any narcotics within the State’’ or had
‘‘been guilty of any antisocial behavior
there.’’ Id. at 666, 82 S.Ct. 1417 (emphasis
added).

In Powell, a fractured Supreme Court
rejected Powell’s challenge to his convic-
tion, under a Texas statute, for being
‘‘found in a state of intoxication in any
public place.’’ 392 U.S. at 517, 88 S.Ct.
2145 (quoting TEX. PENAL CODE art. 477
(1952)). A four-Justice plurality distin-
guished Robinson on the ground that, be-
cause Powell ‘‘was convicted, not for being
a chronic alcoholic, but for being in public
while drunk on a particular occasion,’’ Tex-
as had ‘‘not sought to punish a mere sta-
tus, as California did in Robinson.’’ Id. at
532, 88 S.Ct. 2145 (plurality). The plurality
held that Robinson did not address, much
less establish, that ‘‘certain conduct cannot
constitutionally be punished because it is,
in some sense, ‘involuntary’ or ‘occasioned
by a compulsion.’ ’’ Id. at 533, 88 S.Ct. 2145
(emphasis added).

Justice White concurred in the judgment
on the narrower ground that Powell had
failed to establish the ‘‘prerequisites to the
possible invocation of the Eighth Amend-

ment,’’ which would have required him to
‘‘satisfactorily show[ ] that it was not feasi-
ble for him to have made arrangements to
prevent his being in public when drunk
and that his extreme drunkenness suffi-
ciently deprived him of his faculties on the
occasion in issue.’’ Id. at 552, 88 S.Ct. 2145
(White, J., concurring). And because, in
Justice White’s view, the Eighth Amend-
ment at most provided a case-specific affir-
mative ‘‘defense’’ to application of the stat-
ute, id. at 552, 88 S.Ct. 2145 n.4, he agreed
that the Texas statute was ‘‘constitutional
insofar as it authorizes a police officer to
arrest any seriously intoxicated person
when he is encountered in a public place,’’
id. at 554, 88 S.Ct. 2145 n.5 (emphasis
added). Emphasizing that Powell himself
‘‘did not show that his conviction offended
the Constitution’’ and that Powell had
‘‘made no showing that he was unable to
stay off the streets on the night in ques-
tion,’’ Justice White concurred in the ma-
jority’s affirmance of Powell’s conviction.
Id. at 554, 88 S.Ct. 2145 (emphasis added).

The four dissenting Justices in Powell
agreed that the Texas statute ‘‘differ[ed]
from that in Robinson’’ inasmuch as it
‘‘covers more than a mere status.’’ 392 U.S.
at 567, 88 S.Ct. 2145 (Fortas, J., dissent-
ing). There was, as the dissenters noted,
‘‘no challenge here to the validity of public
intoxication statutes in general or to the
Texas public intoxication statute in partic-
ular.’’ Id. at 558, 88 S.Ct. 2145. Indeed, the
dissenters agreed that, in the ordinary
case ‘‘when the State proves such [public]
presence in a state of intoxication, this will
be sufficient for conviction, and the punish-
ment prescribed by the State may, of
course, be validly imposed.’’ Id. at 569, 88
S.Ct. 2145. Instead, the dissenters conclud-
ed that the application of the statute to
Powell was unconstitutional ‘‘on the occa-
sion in question’’ in light of the Texas trial
court’s findings about Powell’s inability to
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control his condition. Id. at 568, 88 S.Ct.
2145 n.31 (emphasis added). Those findings
concerning Powell’s ‘‘constitutional de-
fense,’’ the dissenters concluded, estab-
lished that Powell ‘‘was powerless to avoid
drinking’’ and ‘‘that, once intoxicated, he
could not prevent himself from appearing
in public places.’’ Id. at 558, 568, 88 S.Ct.
2145; see also id. at 525, 88 S.Ct. 2145
(plurality) (describing the elements of the
‘‘constitutional defense’’ that Powell
sought to have the Court recognize).

While acknowledging that the plurality
in Powell had ‘‘interpret[ed] Robinson as
precluding only the criminalization of ‘sta-
tus,’ not of ‘involuntary’ conduct,’’ the
Martin panel held that the controlling
opinion was Justice White’s concurrence.
920 F.3d at 616. As I have noted, Justice
White concluded that the Texas statute
against public drunkenness could constitu-
tionally be applied, even to an alcoholic, if
the defendant failed to ‘‘satisfactorily
show[ ] that it was not feasible for him to
have made arrangements to prevent his
being in public when drunk and that his
extreme drunkenness sufficiently deprived
him of his faculties on the occasion in
issue.’’ Powell, 392 U.S. at 552, 88 S.Ct.
2145 (White, J., concurring).2 Under
Marks v. United States, 430 U.S. 188, 97
S.Ct. 990, 51 L.Ed.2d 260 (1977), this nar-
rower reasoning given by Justice White
for joining the Powell majority’s judgment
upholding the conviction constitutes the
Court’s holding in that case. See id. at 193,
97 S.Ct. 990 (‘‘When a fragmented Court
decides a case and no single rationale ex-
plaining the result enjoys the assent of five
Justices, ‘the holding of the Court may be
viewed as that position taken by those
Members who concurred in the judgments

on the narrowest grounds.’ ’’ (citation omit-
ted)); see also United States v. Moore, 486
F.2d 1139, 1151 (D.C. Cir. 1973) (en banc)
(Wilkey, J., concurring) (concluding that
the judgment in Powell rested on the over-
lap in the views of ‘‘four members of the
Court’’ who held that Powell’s acts of pub-
lic drunkenness ‘‘were punishable without
question’’ and the view of Justice White
that Powell’s acts ‘‘were punishable so long
as the acts had not been proved to be the
product of an established irresistible com-
pulsion’’).

The Martin panel quoted dicta in Jus-
tice White’s concurrence suggesting that, if
the defendant could make the requisite
‘‘showing’’ that ‘‘resisting drunkenness is
impossible and that avoiding public places
when intoxicated is also impossible,’’ then
the Texas statute ‘‘[a]s applied’’ to such
persons might violate ‘‘the Eighth Amend-
ment.’’ 920 F.3d at 616 (quoting Powell,
392 U.S. at 551, 88 S.Ct. 2145 (White, J.,
concurring)). These dicta, Martin noted,
overlapped with similar statements in the
dissenting opinion in Powell, and from
those two opinions, the Martin panel de-
rived the proposition that ‘‘five Justices’’
had endorsed the view that ‘‘the Eighth
Amendment prohibits the state from pun-
ishing an involuntary act or condition if it
is the unavoidable consequence of one’s
status or being.’’ Id. (citation omitted). Ap-
plying that principle, Martin held that
‘‘the Eighth Amendment prohibits the im-
position of criminal penalties for sitting,
sleeping, or lying outside on public proper-
ty for homeless individuals who cannot ob-
tain shelter.’’ Id. Because ‘‘human beings
are biologically compelled to rest, whether
by sitting, lying, or sleeping,’’ Martin held

2. Justice White, however, did not resolve the
further question of whether, if such a showing
had been made, the Eighth Amendment
would have been violated. He stated that the
Eighth Amendment ‘‘might bar conviction’’ in

such circumstances, but he found it ‘‘unneces-
sary’’ to decide whether that ‘‘novel construc-
tion of that Amendment’’ was ultimately cor-
rect. 392 U.S. at 552–53 & n.4, 88 S.Ct. 2145
(emphasis added).
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that prohibitions on such activities in pub-
lic cannot be applied to those who simply
have ‘‘no option of sleeping indoors.’’ Id. at
617.

The Martin panel emphasized that its
‘‘holding is a narrow one.’’ Id. Martin rec-
ognized that, if there are sufficient avail-
able shelter beds for all homeless persons
within a jurisdiction, then of course there
can be no Eighth Amendment impediment
to enforcing laws against sleeping and
camping in public, because those persons
engaging in such activities cannot be said
to have ‘‘no option of sleeping indoors.’’ Id.
But ‘‘so long as there is a greater number
of homeless individuals in a jurisdiction
than the number of available beds in shel-
ters, the jurisdiction cannot prosecute
homeless individuals for involuntarily sit-
ting, lying, and sleeping in public.’’ Id.
(simplified) (emphasis added). Consistent
with Justice White’s concurrence, the Mar-
tin panel emphasized that, in determining
whether the defendant was being punished
for conduct that was ‘‘involuntary and in-
separable from status,’’ id. (citation omit-
ted), the specific individual circumstances
of the defendant must be considered. Thus,
Martin explained, the panel’s ‘‘holding
does not cover individuals who do have
access to adequate temporary shelter,
whether because they have the means to
pay for it or because it is realistically
available to them for free, but who choose
not to use it.’’ Id. at 617 n.8. But Martin
held that, where it is shown that homeless
persons ‘‘do not have a single place where
they can lawfully be,’’ an ordinance against
sleeping or camping in public, ‘‘as applied
to them, effectively punish[es] them for
something for which they may not be con-
victed under the Eighth Amendment.’’ Id.
at 617 (simplified). Concluding that the
remaining plaintiffs had ‘‘demonstrated a
genuine issue of material fact’’ as to their
lack of any access to indoor shelter, Mar-
tin reversed the district court’s grant of

summary judgment to the City. Id. at 617
n.9; see also id. at 617–18.

B

With that backdrop in place, I turn to
the specific facts of this case.

In the operative Third Amended Com-
plaint, named Plaintiffs Debra Blake, Glo-
ria Johnson, and John Logan sought to
represent a putative class of ‘‘all involun-
tarily homeless people living in Grants
Pass, Oregon’’ in pursuing a variety of
claims under 42 U.S.C. § 1983 against the
City of Grants Pass. In particular, they
asserted that the following three sections
of the Grants Pass Municipal Code
(‘‘GPMC’’), which generally prohibited
sleeping and camping in public, violated
the Eighth Amendment’s Cruel and Un-
usual Punishments Clause and its Exces-
sive Fines Clause:

5.61.020 Sleeping on Sidewalks,
Streets, Alleys, or Within Doorways
Prohibited

A. No person may sleep on public
sidewalks, streets, or alleyways at any
time as a matter of individual and
public safety.

B. No person may sleep in any pedes-
trian or vehicular entrance to public
or private property abutting a public
sidewalk.

C. In addition to any other remedy
provided by law, any person found in
violation of this section may be imme-
diately removed from the premises.

5.61.030 Camping Prohibited

No person may occupy a campsite in
or upon any sidewalk, street, alley,
lane, public right of way, park, bench,
or any other publicly-owned property
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or under any bridge or viaduct, [sub-
ject to specified exceptions].3

6.46.090 Camping in Parks
A. It is unlawful for any person to
camp, as defined in GPMC Title 5,
within the boundaries of the City
parks.
B. Overnight parking of vehicles shall
be unlawful. For the purposes of this
section, anyone who parks or leaves a
vehicle parked for two consecutive
hours or who remains within one of
the parks as herein defined for pur-
poses of camping as defined in this
section for two consecutive hours,
without permission from the City
Council, between the hours of mid-
night and 6:00 a.m. shall be consid-
ered in violation of this Chapter.

Plaintiffs’ complaint also challenged the
following ‘‘park exclusion’’ ordinance as a
violation of their ‘‘Eighth and Fourteenth
Amendment rights’’:

6.46.350 Temporary Exclusion from
City Park Properties

An individual may be issued a written
exclusion order by a police officer of
the Public Safety Department barring
said individual from all City Park
properties for a period of 30 days, if
within a one-year period the individu-
al:

A. Is issued 2 or more citations for
violating regulations related to City
park properties, or

B. Is issued one or more citations
for violating any state law(s) while
on City park property.4

In an August 2019 order, the district
court certified a class seeking declaratory
and injunctive relief with respect to Plain-
tiffs’ Eighth Amendment claims, pursuant
to Federal Rule of Civil Procedure
23(b)(2).5 As defined in the court’s order,
the class consists of ‘‘[a]ll involuntarily
homeless individuals living in Grants Pass,
Oregon, including homeless individuals
who sometimes sleep outside city limits to
avoid harassment and punishment by De-
fendant as addressed in this lawsuit.’’

After the parties filed cross-motions for
summary judgment, the district court in
July 2020 granted Plaintiffs’ motion in rel-
evant part and denied the City’s motion.
The district court held that, under Martin,
the City’s enforcement of the above-de-
scribed ordinances violated the Cruel and
Unusual Punishments Clause. The court
further held that, for similar reasons, the
ordinances imposed excessive fines in vio-
lation of the Eighth Amendment’s Exces-
sive Fines Clause.

After Plaintiffs voluntarily dismissed
those claims as to which summary judg-

3. The definition of ‘‘campsite’’ for purposes of
GPMC 5.61.030 includes using a ‘‘vehicle’’ as
a temporary place to live. See GPMC
5.61.010(B).

4. This latter ordinance was amended in Sep-
tember 2020 to read as follows:

An individual may be issued a written ex-
clusion order by a police officer of the Pub-
lic Safety Department barring said individ-
ual from a City park for a period of 30 days,
if within a one-year period the individual:

A. Is issued two or more citations in the
same City park for violating regulations
related to City park properties, or

B. Is issued one or more citations for
violating any state law(s) while on City
park property.

The foregoing exclusion order shall only
apply to the particular City park in which
the offending conduct under 6.46.350(A) or
6.46.350(B) occurred.

5. At the time that the district court certified
the class, the operative complaint was the
Second Amended Complaint. That complaint
was materially comparable to the Third
Amended Complaint, with the exception that
it did not mention the park-exclusion ordi-
nance or seek injunctive relief with respect to
it.
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ment had been denied to both sides, the
district court entered final judgment de-
claring that the City’s enforcement of the
anti-camping and anti-sleeping ordinances
(GPMC §§ 5.61.020, 5.61.030, 6.46.090) vio-
lates ‘‘the Eighth Amendment prohibition
against cruel and unusual punishment’’ and
its ‘‘prohibition against excessive fines.’’
Nonetheless, the court’s final injunctive re-
lief did not prohibit all enforcement of
these provisions. Enforcement of
§ 5.61.020 (the anti-sleeping ordinance)
was not enjoined at all. The City was
enjoined from enforcing the anti-camping
ordinances (GPMC §§ 6.46.030 and
6.46.090) ‘‘without first giving a person a
warning of at least 24 hours before en-
forcement.’’ It was further enjoined from
enforcing those ordinances, and a related
ordinance against criminal trespass on city
property, in all but one City park during
specified evening and overnight hours,
which varied depending upon the time of
year. Finally, the City was enjoined from
enforcing the park-exclusion ordinance.6

The City timely appealed from that
judgment and from the district court’s sub-
sequent award of attorneys’ fees.

II

Before turning to the merits, I first
address the question of our jurisdiction
under Article III of the Constitution.
Plains Com. Bank v. Long Family Land
& Cattle Co., 554 U.S. 316, 324, 128 S.Ct.
2709, 171 L.Ed.2d 457 (2008) (holding that
courts ‘‘bear an independent obligation to

assure [them]selves that jurisdiction is
proper before proceeding to the merits’’).

‘‘In limiting the judicial power to ‘Cases’
and ‘Controversies,’ Article III of the Con-
stitution restricts it to the traditional role
of Anglo-American courts, which is to re-
dress or prevent actual or imminently
threatened injury to persons caused by
private or official violation of law.’’ Sum-
mers v. Earth Island Inst., 555 U.S. 488,
492, 129 S.Ct. 1142, 173 L.Ed.2d 1 (2009).
‘‘The doctrine of standing is one of several
doctrines that reflect this fundamental lim-
itation,’’ and in the context of a request for
prospective injunctive or declaratory relief,
that doctrine requires a plaintiff to ‘‘show
that he is under threat of suffering ‘injury
in fact’ that is concrete and particularized;
the threat must be actual and imminent,
not conjectural or hypothetical; it must be
fairly traceable to the challenged action of
the defendant; and it must be likely that a
favorable judicial decision will prevent or
redress the injury.’’ Id. at 493, 129 S.Ct.
1142. The requirement to show an actual
threat of imminent injury-in-fact in order
to obtain prospective relief is a demanding
one: the Supreme Court has ‘‘repeatedly
reiterated that threatened injury must be
certainly impending to constitute injury in
fact, and that allegations of possible future
injury are not sufficient.’’ Clapper v. Am-
nesty Int’l USA, 568 U.S. 398, 409, 133
S.Ct. 1138, 185 L.Ed.2d 264 (2013) (simpli-
fied).

As ‘‘an indispensable part of the plain-
tiff’s case,’’ each of these elements of Arti-
cle III standing ‘‘must be supported in the

6. The district court’s summary judgment or-
der and judgment also declared that a sepa-
rate ordinance (GPMC § 6.46.355), which ad-
dressed the procedures for appealing park-
exclusion orders under § 6.46.350, failed to
provide sufficient procedural due process.
The parties dispute whether this claim was
adequately raised and reached below, but as
the majority notes, this claim for purely pro-

spective relief has been mooted by the City’s
subsequent amendment of § 6.46.355 in a way
that removes the features that had led to its
invalidation. See Opin. at 813. Accordingly,
this aspect of the district court’s judgment
should be vacated and remanded with in-
structions to dismiss as moot Plaintiffs’ chal-
lenge to § 6.46.355.
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same way as any other matter on which
the plaintiff bears the burden of proof, i.e.,
with the manner and degree of evidence
required at the successive stages of the
litigation.’’ Lujan v. Defenders of Wildlife,
504 U.S. 555, 561, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992). Because, as in Lujan,
this case arises from a grant of summary
judgment, the question is whether, in seek-
ing summary judgment, Plaintiffs ‘‘ ‘set
forth’ by affidavit or other evidence ‘specif-
ic facts’ ’’ in support of each element of
standing. Id. (citation omitted). Moreover,
‘‘standing is not dispensed in gross,’’ and
therefore ‘‘a plaintiff must demonstrate
standing for each claim he seeks to press.’’
DaimlerChrysler Corp. v. Cuno, 547 U.S.
332, 352–53, 126 S.Ct. 1854, 164 L.Ed.2d
589 (2006) (emphasis added) (citation omit-
ted).

Plaintiffs’ operative complaint named
three individual plaintiffs as class repre-
sentatives (John Logan, Gloria Johnson,
and Debra Blake), and we have jurisdiction
to address the merits of a particular claim
if any one of them sufficiently established
Article III standing as to that claim. See
Secretary of the Interior v. California, 464
U.S. 312, 319 n.3, 104 S.Ct. 656, 78 L.Ed.2d
496 (1984) (‘‘Since the State of California
clearly does have standing, we need not
address the standing of the other [plain-
tiffs], whose position here is identical to
the State’s.’’); see also Bates v. United
Parcel Service, Inc., 511 F.3d 974, 985 (9th
Cir. 2007) (en banc) (‘‘In a class action,
standing is satisfied if at least one named
plaintiff meets the requirements.’’). Ac-
cordingly, I address the showing made by
each named Plaintiff in support of sum-
mary judgment.

In my view, Plaintiff John Logan failed
to establish that he has standing to chal-
lenge any of the ordinances in question. In
support of his motion for summary judg-
ment, Logan submitted a half-page decla-

ration stating, in conclusory fashion, that
he is ‘‘involuntarily homeless in Grants
Pass,’’ but that he is ‘‘sleeping in [his]
truck at night at a rest stop North of
Grants Pass.’’ He asserted that he ‘‘cannot
sleep in the City of Grants Pass for fear
that [he] will be awakened, ticketed, fined,
moved along, trespassed[,] and charged
with Criminal Trespass.’’ Logan also previ-
ously submitted two declarations in sup-
port of his class certification motion. In
them, Logan stated that he has been
homeless in Grants Pass for nearly seven
of the last 10 years; that there have been
occasions in the past in which police in
Grants Pass have awakened him in his car
and instructed him to move on; and that he
now generally sleeps in his truck outside of
Grants Pass. Logan has made no showing
that, over the seven years that he has been
homeless, he has ever been issued a cita-
tion for violating the challenged ordi-
nances, nor has he provided any facts to
establish either that the threat of such a
citation is ‘‘certainly impending’’ or that
‘‘there is a substantial risk’’ that he may be
issued a citation. Susan B. Anthony List v.
Driehaus, 573 U.S. 149, 158, 134 S.Ct.
2334, 189 L.Ed.2d 246 (2014) (citation and
internal quotation marks omitted). At best,
his declarations suggest that he would pre-
fer to sleep in his truck within the City
limits rather than outside them, and that
he is subjectively deterred from doing so
due to the City’s ordinances. But such
‘‘[a]llegations of a subjective ‘chill’ are not
an adequate substitute for a claim of spe-
cific present objective harm or a threat of
specific future harm.’’ Laird v. Tatum, 408
U.S. 1, 13–14, 92 S.Ct. 2318, 33 L.Ed.2d
154 (1972). Nor has Logan provided any
facts that would show that he has any
actual intention or plans to stay overnight
in the City. See Lopez v. Candaele, 630
F.3d 775, 787 (9th Cir. 2010) (‘‘[W]e have
concluded that pre-enforcement plaintiffs
who failed to allege a concrete intent to
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violate the challenged law could not estab-
lish a credible threat of enforcement.’’).
Even if his declarations could be generous-
ly construed as asserting an intention to
stay in the City at some future point,
‘‘[s]uch ‘some day’ intentions—without any
description of concrete plans, or indeed
even any specification of when the some
day will be—do not support a finding of
the ‘actual or imminent’ injury that [the
Court’s] cases require.’’ Lujan, 504 U.S. at
564, 112 S.Ct. 2130; cf. Driehaus, 573 U.S.
at 161, 134 S.Ct. 2334 (permitting pre-
enforcement challenge against ordinance
regulating election-related speech where
plaintiffs’ allegations identified ‘‘specific
statements they intend[ed] to make in fu-
ture election cycles’’). And, contrary to
what the majority suggests, see Opin. at
800–01 n.16, Logan’s vaguely described
knowledge about what has happened to
other people cannot establish his standing.
Accordingly, Logan failed to carry his bur-
den to establish standing for the prospec-
tive relief he seeks.

By contrast, Plaintiff Gloria Johnson
made a sufficient showing that she has
standing to challenge the general anti-
camping ordinance, GPMC § 5.61.030, and
the parks anti-camping ordinance, GPMC
§ 6.46.090. Although Johnson’s earlier dec-

laration in support of class certification
stated that she ‘‘often’’ sleeps in her van
outside the City limits, she also stated that
she ‘‘continue[s] to live without shelter in
Grants Pass’’ and that, consequently, ‘‘[a]t
any time, I could be arrested, ticketed,
fined, and prosecuted for sleeping outside
in my van or for covering myself with a
blanket to stay warm’’ (emphasis added).
Her declaration also recounts ‘‘dozens of
occasions’’ in which the anti-camping ordi-
nances have been enforced against her,
either by instructions to ‘‘move along’’ or,
in one instance, by issuance of a citation
for violating the parks anti-camping ordi-
nance, GPMC § 6.46.090. Because Johnson
presented facts showing that she continues
to violate the anti-camping ordinances and
that, in light of past enforcement, she faces
a credible threat of future enforcement,
she has standing to challenge those ordi-
nances. Lujan, 504 U.S. at 564, 112 S.Ct.
2130. Johnson, however, presented no facts
that would establish standing to challenge
either the anti-sleeping ordinance (which,
unlike the anti-camping ordinances, does
not apply to sleeping in a vehicle), the
park-exclusion ordinance, or the criminal
trespass ordinance.7

Debra Blake sufficiently established her
standing, both in connection with the class

7. The majority concludes that Johnson’s
standing to challenge the anti-camping ordi-
nances necessarily establishes her standing to
challenge the park-exclusion and criminal-
trespass ordinances. See Opin. at 800 n.15.
But as the district court explained, the undis-
puted evidence concerning Grants Pass’s en-
forcement policies established that ‘‘Grants
Pass first issues fines for violations and then
either issues a trespass order or excludes per-
sons from all parks before a person is charged
with misdemeanor criminal trespass’’ (em-
phasis added). Although Johnson’s continued
intention to sleep in her vehicle in Grants
Pass gives her standing to challenge the anti-
camping ordinances, Johnson has wholly
failed to plead any facts to show, inter alia,
that she intends to engage in the further con-
duct that might expose her to a ‘‘credible

threat’’ of prosecution under the park-exclu-
sion or criminal trespass ordinances. Drie-
haus, 573 U.S. at 159, 134 S.Ct. 2334 (cita-
tion omitted). Johnson’s declaration states
that she has been homeless in Grants Pass for
three years, but it does not contend that she
has ever been issued, or threatened with issu-
ance of, a trespass order, a park-exclusion
order, or a criminal trespass charge or that
she has ‘‘an intention to engage in a course of
conduct’’ that would lead to such an order or
charge. Id. (citation omitted). Because ‘‘stand-
ing is not dispensed in gross,’’ see Daimler-
Chrysler, 547 U.S. at 353, 126 S.Ct. 1854
(citation omitted), Johnson must separately
establish her standing with respect to each
ordinance, and she has failed to do so with
respect to the park-exclusion and criminal-
trespass ordinances.

263



822 50 FEDERAL REPORTER, 4th SERIES

certification motion and the summary
judgment motion. Although she was actu-
ally living in temporary housing at the
time she submitted her declarations in
support of class certification in March and
June 2019, she explained that that tempo-
rary housing would soon expire; that she
would become homeless in Grants Pass
again; and that she would therefore again
be subject to being ‘‘arrested, ticketed and
prosecuted for sleeping outside or for cov-
ering myself with a blanket to stay warm.’’
And, as her declaration at summary judg-
ment showed, that is exactly what hap-
pened: in September 2019, she was cited
for sleeping in the park in violation of
GPMC § 6.46.090, convicted, and fined.
Her declarations also confirmed that
Blake’s persistence in sleeping and camp-
ing in a variety of places in Grants Pass
had also resulted in a park-exclusion order
(which she successfully appealed), and in
citations for violation of the anti-sleeping
ordinance, GPMC § 5.61.020 (for sleeping
in an alley), and for criminal trespass on
City property. Based on this showing, I
conclude that Blake established standing
to challenge each of the ordinances at issue
in the district court’s judgment.

However, Blake subsequently passed
away during this litigation, as her counsel
noted in a letter to this court submitted
under Federal Rule of Appellate Proce-
dure 43(a). Because the only relief she
sought was prospective declaratory and in-
junctive relief, Blake’s death moots her
claims. King v. County of Los Angeles, 885

F.3d 548, 553, 559 (9th Cir. 2018). And
because, as explained earlier, Blake was
the only named Plaintiff who established
standing with respect to the anti-sleeping,
park-exclusion, and criminal trespass ordi-
nances that are the subject of the district
court’s classwide judgment, her death rais-
es the question whether we consequently
lack jurisdiction over those additional
claims. Under Sosna v. Iowa, 419 U.S. 393,
95 S.Ct. 553, 42 L.Ed.2d 532 (1975), the
answer to that question would appear to
be no. Blake established her standing at
the time that the class was certified and,
as a result, ‘‘[w]hen the District Court
certified the propriety of the class action,
the class of unnamed persons described in
the certification acquired a legal status
separate from the interest asserted by
[Blake].’’ Id. at 399, 95 S.Ct. 553. ‘‘Al-
though the controversy is no longer alive
as to [Blake], it remains very much alive
for the class of persons she [had] been
certified to represent.’’ Id. at 401, 95 S.Ct.
553; see also Nielsen v. Preap, ––– U.S.
––––, 139 S. Ct. 954, 963, 203 L.Ed.2d 333
(2019) (finding no mootness where ‘‘there
was at least one named plaintiff with a live
claim when the class was certified’’); Bates
v. United Parcel Service, Inc., 511 F.3d
974, 987–88 (9th Cir. 2007) (en banc).

There is, however, presently no class
representative who meets the require-
ments for representing the certified class
with respect to the anti-sleeping, park-
exclusion, and criminal trespass ordi-
nances.8 Although that would normally re-

8. Because—in contrast to the named repre-
sentative in Sosna, who had Article III stand-
ing at the time of certification—Johnson and
Logan never had standing to represent the
class with respect to the anti-sleeping ordi-
nance, they may not represent the class as to
such claims. See Sosna, 419 U.S. at 403, 95
S.Ct. 553 (holding that a previously proper
class representative whose claims had be-
come moot on appeal could continue to repre-

sent the class for purposes of that appeal); see
also Bates, 511 F.3d at 987 (emphasizing that
the named plaintiff ‘‘had standing at the time
of certification’’); B.K. ex rel. Tinsley v. Sny-
der, 922 F.3d 957, 966 (9th Cir. 2019) (stating
that ‘‘class representatives must have Article
III standing’’); cf. NEI Contracting & Eng’g,
Inc. v. Hanson Aggregates Pac. SW., Inc., 926
F.3d 528, 533 (9th Cir. 2019) (holding that,
where the named plaintiffs never had stand-
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quire a remand to permit the possible
substitution of a new class member, see
Kuahulu v. Employers Ins. of Wausau,
557 F.2d 1334, 1336–37 (9th Cir. 1977), I
see no need to do so here, and that re-
mains true even if one assumes that the
failure to substitute a new class represen-
tative might otherwise present a potential
jurisdictional defect. As noted earlier, we
have jurisdiction to address all claims con-
cerning the two anti-camping ordinances,
as to which Johnson has sufficient standing
to represent the certified class. And, as I
shall explain, the class as to those claims
should be decertified, and the reasons for
that decertification rest on cross-cutting
grounds that apply equally to all claims.
As a result, I conclude that we have juris-
diction to order the complete decertifica-
tion of the class as to all claims, without
the need for a remand to substitute a new
class representative as to the anti-sleeping,
park-exclusion, and criminal trespass ordi-
nances. Cf. Steel Co. v. Citizens for a Bet-
ter Env’t, 523 U.S. 83, 98, 118 S.Ct. 1003,
140 L.Ed.2d 210 (1998) (holding that,
where ‘‘a merits issue [is] dispositively re-
solved in a companion case,’’ that merits
ruling could be applied to the other com-
panion case without the need for a remand
to resolve a potential jurisdictional issue).

III

I therefore turn to whether the district
court properly certified the class under
Rule 23 of the Federal Rules of Civil Pro-
cedure. In my view, the district court re-
lied on erroneous legal premises in certify-
ing the class, and it therefore abused its
discretion in doing so. B.K., 922 F.3d at
965.

A

‘‘To obtain certification of a plaintiff
class under Federal Rule of Civil Proce-
dure 23, a plaintiff must satisfy both the
four requirements of Rule 23(a)—‘numer-
osity, commonality, typicality, and ade-
quate representation’—and ‘one of the
three requirements listed in Rule 23(b).’ ’’
A.B. v. Hawaii State Dep’t of Educ., 30
F.4th 828, 834 (9th Cir. 2022) (quoting
Wal-Mart Stores, Inc. v. Dukes, 564 U.S.
338, 345, 349, 131 S.Ct. 2541, 180 L.Ed.2d
374 (2011)). Commonality, which is contest-
ed here, requires a showing that the class
members’ claims ‘‘depend upon a common
contention’’ that is ‘‘of such a nature that it
is capable of classwide resolution—which
means that determination of its truth or
falsity will resolve an issue that is central
to the validity of each one of the claims in
one stroke.’’ Wal-Mart, 564 U.S. at 350,
131 S.Ct. 2541. In finding that commonali-
ty was satisfied with respect to the Eighth
Amendment claims, the district court re-
lied solely on the premise that whether the
City’s conduct ‘‘violates the Eighth
Amendment’’ was a common question that
could be resolved on a classwide basis. And
in finding that Rule 23(b) was satisfied
here, the district court relied solely on
Rule 23(b)(2), which provides that a ‘‘class
action may be maintained’’ if ‘‘the party
opposing the class has acted or refused to
act on grounds that apply generally to the
class, so that final injunctive relief or cor-
responding declaratory relief is appropri-
ate respecting the class as a whole.’’ FED.

R. CIV. P. 23(b)(2). That requirement was
satisfied, the district court concluded, be-
cause (for reasons similar to those that

ing, the class ‘‘must be decertified’’). The ma-
jority correctly concedes this point. See Opin.
at 801–02. Nonetheless, the majority wrongly
allows Johnson and Logan to represent the
class as to the park-exclusion and criminal-

trespass ordinances, based on its erroneous
conclusion that they established standing to
challenge those ordinances. See supra at 820–
22 & n.7.
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underlay its commonality analysis) the
City’s challenged enforcement of the ordi-
nances ‘‘applies equally to all class mem-
bers.’’ The district court’s commonality
and Rule 23(b)(2) analyses are both flawed
because they are based on an incorrect
understanding of our decision in Martin.

As the earlier discussion of Martin
makes clear, the Eighth Amendment theo-
ry adopted in that case requires an individ-
ualized inquiry in order to assess whether
any individuals to whom the challenged
ordinances are being applied ‘‘do have ac-
cess to adequate temporary shelter,
whether because they have the means to
pay for it or because it is realistically
available to them for free, but who choose
not to use it.’’ 920 F.3d at 617 n.8. See
supra at 816–17. Only when persons ‘‘do
not have a single place where they can
lawfully be,’’ can it be said that an ordi-
nance against sleeping or camping in pub-
lic, ‘‘as applied to them, effectively pun-
ish[es] them for something for which they
may not be convicted under the Eighth
Amendment.’’ Id. at 617 (simplified) (em-
phasis added).

Of course, such an individualized inquiry
is not required—and no Eighth Amend-
ment violation occurs under Martin—
when the defendant can show that there is
adequate shelter space to house all home-

less persons in the jurisdiction. Id. But the
converse is not true—the mere fact that a
city’s shelters are full does not by itself
establish, without more, that any particu-
lar person who is sleeping in public does
‘‘not have a single place where [he or she]
can lawfully be.’’ Id. The logic of Martin,
and of the opinions in Powell on which it is
based, requires an assessment of a per-
son’s individual situation before it can be
said that the Eighth Amendment would be
violated by applying a particular provision
against that person. Indeed, the opinions
in Powell on which Martin relied—Justice
White’s concurring opinion and the opinion
of the dissenting Justices—all agreed that,
at most, the Eighth Amendment provided
a case-specific affirmative defense that
would require the defendant to provide a
‘‘satisfactor[y] showing that it was not
feasible for him to have made arrange-
ments’’ to avoid the conduct at issue. Pow-
ell, 392 U.S. at 552, 88 S.Ct. 2145 (White,
J., concurring); id. at 568, 88 S.Ct. 2145
n.31 (Fortas, J., dissenting) (agreeing with
Justice White that the issue is whether the
defendant ‘‘on the occasion in question’’
had shown that avoiding the conduct was
‘‘impossible’’); see also supra at 815.9

In light of this understanding of Mar-
tin, the district court clearly erred in find-
ing that the requirement of commonality

9. The majority incorrectly contends that the
dissenters in Powell did not endorse Justice
White’s conclusion that the defendant bears
the burden to establish that his or her con-
duct was involuntary. See Opin. at 809–11. On
the contrary, the Powell dissenters’ entire ar-
gument rested on the affirmative ‘‘constitu-
tional defense’’ presented at the trial in that
case and on the findings made by the trial
court in connection with that defense. See 392
U.S. at 558, 88 S.Ct. 2145 (Fortas, J., dissent-
ing). The majority’s suggestion that I have
taken that explicit reference to Powell’s de-
fense ‘‘out of context,’’ see Opin. at 810 n.29,
is demonstrably wrong—the context of the
case was precisely the extensive affirmative
defense that Powell presented at trial, includ-

ing the testimony of an expert. See id. at 517–
26, 88 S.Ct. 2145 (plurality) (summarizing the
testimony). And, of course, in Martin, the is-
sue was raised in the context of a § 1983
action in which the plaintiffs challenging the
laws bore the burden to prove the involuntari-
ness of their relevant conduct. The majority
points to nothing that would plausibly support
the view that Powell and Martin might require
the government to carry the burden to estab-
lish voluntariness. See Opin. at 811 n.31 (leav-
ing this issue open). The majority claims that
it can sidestep this issue here, but that is also
wrong: the burden issue is critical both to the
class-certification analysis and to the issue of
summary judgment on the merits. See infra at
824–30.
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was met here. ‘‘What matters to class cer-
tification is not the raising of common
‘questions’—even in droves—but rather,
the capacity of a class-wide proceeding to
generate common answers apt to drive the
resolution of the litigation. Dissimilarities
within the proposed class are what have
the potential to impede the generation of
common answers.’’ Wal-Mart, 564 U.S. at
350, 131 S.Ct. 2541 (simplified). Under
Martin, the answer to the question wheth-
er the City’s enforcement of each of the
anti-camping ordinances violates the
Eighth Amendment turns on the individu-
al circumstances of each person to whom
the ordinance is being applied on a given
occasion. That question is simply not one
that can be resolved, on a common basis,
‘‘in one stroke.’’ Id. That requires decerti-
fication.

For similar reasons, the district court
also erred in concluding that the require-
ments of Rule 23(b)(2) were met. By its
terms, Rule 23(b)(2) is satisfied only if (1)
the defendant has acted (or refused to act)
on grounds that are generally applicable
to the class as whole and (2) as a result,
final classwide or injunctive relief is appro-
priate. As the Supreme Court has ob-
served, ‘‘[t]he key to the (b)(2) class is ‘the
indivisible nature of the injunctive or de-
claratory remedy warranted—the notion
that the conduct is such that it can be
enjoined or declared unlawful only as to all
of the class members or as to none of
them.’ ’’ Wal-Mart, 564 U.S. at 360, 131
S.Ct. 2541. It follows that, when the
wrongfulness of the challenged conduct
with respect to any particular class mem-
ber depends critically upon the individual
circumstances of that class member, a
class action under Rule 23(b)(2) is not ap-
propriate. In such a case, in which (for

example) the challenged enforcement of a
particular law may be lawful as to some
persons and not as to others, depending
upon their individual circumstances, the
all-or-nothing determination of wrongful-
ness that is the foundation of a (b)(2) class
is absent: in such a case, it is simply not
true that the defendant’s ‘‘conduct is such
that it can be enjoined or declared unlaw-
ful only as to all of the class members or
as to none of them.’ ’’ Id. (emphasis add-
ed).

Because Martin requires an assessment
of each person’s individual circumstances
in order to determine whether application
of the challenged ordinances violates the
Eighth Amendment, these standards for
the application of Rule 23(b)(2) were plain-
ly not met in this case. That is, because the
applicable law governing Plaintiffs’ claims
would entail ‘‘a process through which
highly individualized determinations of lia-
bility and remedy are made,’’ certification
of a class under Rule 23(b)(2) is improper.
Jamie S. v. Milwaukee Pub. Sch., 668 F.3d
481, 499 (7th Cir. 2012). Moreover, the
mere fact that the district court’s final
judgment imposes sweeping across-the-
board injunctive relief that disregards indi-
vidual differences in determining the de-
fendant’s liability does not mean that Rule
23(b)(2) has been satisfied. The rule re-
quires that any such classwide relief be
rooted in a determination of classwide lia-
bility—the defendant must have acted, or
be acting, unlawfully ‘‘on grounds that ap-
ply generally to the class, so that final
injunctive or corresponding declaratory re-
lief is appropriate respecting the class as a
whole.’’ FED. R. CIV. P. 23(b)(2) (emphasis
added). That requirement was not estab-
lished here, and the class must be decerti-
fied.10

10. The majority wrongly concludes that the
City has forfeited any argument concerning
Rule 23(b)(2) because it did not specifically

mention that subdivision of the rule in its
opening brief. Opin. at 805–06. This ‘‘Simon
Says’’ approach to reading briefs is wrong.

267



826 50 FEDERAL REPORTER, 4th SERIES

B

The majority provides two responses to
this analysis, but both of them are wrong.

First, the majority contends that Martin
established a bright-line rule that ‘‘the
government cannot prosecute homeless
people for sleeping in public’’—or, presum-
ably, for camping—‘‘if there ‘is a greater
number of homeless individuals in [a juris-
diction] than the number of available’ shel-
ter spaces.’’ See Opin. at 795 (quoting Mar-
tin, 920 F.3d at 617). Because, according to
the majority, Martin establishes a simple
‘‘formula’’ for determining when all en-
forcement of anti-camping and anti-sleep-
ing ordinances must cease, it presents a
common question that may be resolved on
a classwide basis. See Opin. at 795; see also
Opin. at 802–03, 804. As the above analysis
makes clear, the majority’s premise is in-
correct. Martin states that, if there are
insufficient available beds at shelters, then
a jurisdiction ‘‘cannot prosecute homeless
individuals for ‘involuntarily sitting, lying,
and sleeping in public.’ ’’ 920 F.3d at 617
(emphasis added). The lack of adequate
shelter beds thus merely eliminates a safe-
harbor that might otherwise have allowed
a jurisdiction to prosecute violations of
such ordinances without regard to individ-
ual circumstances, with the result that the
jurisdiction’s enforcement power will in-
stead depend upon whether the conduct of
the individual on a particular occasion was
‘‘involuntar[y].’’ Id. Martin confirms that
the resulting inquiry turns on whether the
persons in question ‘‘do have access to
adequate temporary shelter, whether be-
cause they have the means to pay for it or
because it is realistically available to them
for free, but who choose not to use it.’’ Id.

at 617 n.8; see also id. at 617 (stating that
enforcement is barred only if the persons
in question ‘‘do not have a single place
where they can lawfully be’’ (citation omit-
ted)). And the majority’s misreading of
Martin completely disregards the Powell
opinions on which Martin relied, which
make unmistakably clear that an individu-
alized showing of involuntariness is re-
quired.

Second, the majority states that, to the
extent that Martin requires such an indi-
vidualized showing to establish an Eighth
Amendment violation, any such individual-
ized issue here has been eliminated by the
fact that ‘‘[p]ursuant to the class definition,
the class includes only involuntarily
homeless persons.’’ See Opin. at 805. As
the majority acknowledges, ‘‘[p]ersons are
involuntarily homeless’’ under Martin only
‘‘if they do not ‘have access to adequate
temporary shelter,’ ’’ such as, for example,
when they lack ‘‘ ‘the means to pay for it’ ’’
and it is otherwise not ‘‘ ‘realistically avail-
able to them for free.’ ’’ Opin. at 792 n.2
(quoting Martin, 920 F.3d at 617 n.8).
Because that individualized issue has been
shifted into the class definition, the majori-
ty holds, the City’s enforcement of the
challenged ordinances against that class
can in that sense be understood to present
a ‘‘common question’’ that can be resolved
in one stroke. According to the majority,
because the class definition requires that,
at the time the ordinances are applied
against them, the class members must be
‘‘involuntarily homeless’’ in the sense that
Martin requires, there is a common ques-
tion as to whether ‘‘the City’s enforcement
of the anti-camping ordinances against all

The substance of the argument is contained in
the opening brief, in which the City explicitly
contended that Martin requires ‘‘a more indi-
vidualized analysis’’ than the district court
applied and that, as a result, ‘‘neither FED. R.
CIV. P. 23 nor Martin provide plaintiffs the

ability to establish the type of sweeping class-
wide claims advanced in this case.’’ Indeed,
Plaintiffs themselves responded to this argu-
ment, in their answering brief, by explaining
why they believe that the requirements of
Rule 23(b)(2) were met.
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involuntarily homeless individuals violates
the Eighth Amendment.’’ See Opin. at 804
& n.22.

The majority cites no authority for this
audacious bootstrap argument. If a per-
son’s individual circumstances are such
that he or she has no ‘‘access to adequate
temporary shelter’’—which necessarily
subsumes (among other things) the deter-
mination that there are no shelter beds
available—then the entire (highly individu-
alized) question of the City’s liability to
that person under Martin’s standards has
been shifted into the class definition. That
is wholly improper. See Olean Wholesale
Grocery Coop. v. Bumble Bee Foods, 31
F.4th 651, 670 n.14 (9th Cir. 2022) (en
banc) (‘‘A court may not TTT create a ‘fail
safe’ class that is defined to include only
those individuals who were injured by the
allegedly unlawful conduct.’’); see also
Ruiz Torres v. Mercer Canyons Inc., 835
F.3d 1125, 1138 n.7 (9th Cir. 2016) (stating
that it would be improper to define a class
in such a way ‘‘as to preclude membership
unless the liability of the defendant is es-
tablished’’ (simplified)).

The majority nonetheless insists that
‘‘[m]embership in the class’’ here ‘‘has no
connection to the success of the underlying
claims.’’ See Opin. at 805 n.23. That is
obviously false. As I have explained, Mar-
tin’s understanding of when a person ‘‘in-
voluntarily’’ lacks ‘‘access to adequate tem-

porary shelter’’ or to ‘‘a single place where
[he or she] can lawfully be,’’ see 920 F.3d
at 617 & n.8 (citations omitted), requires
an individualized inquiry into a given per-
son’s circumstances at a particular mo-
ment. By insisting that a common question
exists here because Martin’s involuntari-
ness standard has been folded into the
class definition, the majority is unavoid-
ably relying on a fail-safe class definition
that improperly subsumes this crucial indi-
vidualized merits issue into the class defi-
nition. The majority’s artifice renders the
limitations of Rule 23 largely illusory.11

To the extent that the majority instead
suggests that the class definition requires
only an involuntary lack of access to regu-
lar or permanent shelter to qualify as ‘‘in-
voluntarily homeless,’’ its argument col-
lapses for a different reason. Because
Martin’s Eighth Amendment holding ap-
plies only to those who involuntarily lack
‘‘access to adequate temporary shelter’’ on
a given occasion, see 920 F.3d at 617 n.8,
such an understanding of the class defini-
tion would not be sufficient to eliminate
the highly individualized inquiry into
whether a particular person lacked such
access at a given moment, and the class
would then have to be decertified for the
reasons I have discussed earlier. See supra
at 823–26. Put simply, the majority cannot
have it both ways: either the class defini-
tion is co-extensive with Martin’s involun-
tariness concept (in which case the class is

11. The majority contends that, despite the
presence of a liability-determining individual-
ized issue in the class definition, there is no
fail-safe class here because one or more of the
claims might still conceivably fail on the mer-
its for other reasons. See Opin. at 805 n.23.
But the majority does not identify any such
other reasons and, of course, under the ma-
jority’s view of the substantive law, there are
none. But more importantly, the majority is
simply wrong in positing that the only type of
class that would qualify as an impermissible

fail-safe class is one in which every conceiva-
ble merits issue in the litigation has been
folded into the class definition. What matters
is whether the class definition folds within it
any bootstrapping merits issue (such as the
‘‘injur[y]’’ issue mentioned in Olean) as to
which ‘‘a class member either wins or, by
virtue of losing, is defined out of the class and
is therefore not bound by the judgment.’’ Ole-
an, 31 F.4th at 670 n.14. To the extent that
the central individualized merits issue in this
case has been folded into the class definition,
that defect is present here.
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an improper fail-safe class) or the class
definition differs from the Martin stan-
dard (in which case Martin’s individualized
inquiry requires decertification).

IV

Given these conclusions as to standing
and class certification, all that remains are
the individual claims of Johnson for pro-
spective relief against enforcement of the
two anti-camping ordinances. In my view,
these claims fail as a matter of law.

Johnson’s sole basis for challenging
these ordinances is that they prohibit her
from sleeping in her van within the City.
In her declaration in support of class certi-
fication, however, Johnson specifically stat-
ed that she has ‘‘often’’ been able to sleep
in her van by parking outside the City
limits. In a supplemental declaration in
support of summary judgment, she af-
firmed that these facts ‘‘remain true,’’ but
she added that there had also been occa-
sions in which, outside the City limits,
county officers had told her to ‘‘move on’’
when she ‘‘was parked on county roads’’
and that, when she parked ‘‘on BLM
land’’—i.e., land managed by the federal
Bureau of Land Management—she was

told that she ‘‘could only stay on BLM for
a few days.’’

As an initial matter, Johnson’s declara-
tion provides no non-conclusory basis for
finding that she lacks any option other
than sleeping in her van. Although her
declaration notes that she worked as a
nurse ‘‘for decades’’ and that she now col-
lects social security benefits, the declara-
tion simply states, without saying anything
further about her present economic situa-
tion, that she ‘‘cannot afford housing.’’ Her
declaration also says nothing about where
she lived before she began living ‘‘on the
street’’ a few years ago, and it says noth-
ing about whether she has any friends or
family, in Grants Pass or elsewhere, who
might be able to provide assistance.12 And
even assuming that this factual showing
would be sufficient to permit a trier of fact
to find that Johnson lacks any realistic
option other than sleeping in her van, we
cannot affirm the district court’s summary
judgment in Johnson’s favor without hold-
ing that her showing was so overwhelming
that she should prevail as a matter of law.
Because a reasonable trier of fact could
find, in light of these evidentiary gaps, that
Johnson failed to carry her burden of
proof on this preliminary point, summary
judgment in her favor was improper.13

12. The majority dismisses these questions
about the sufficiency of Johnson’s evidentiary
showing as ‘‘artificial limitations’’ on claims
under Martin, see Opin. at 810–11, but the
standard for establishing an Eighth Amend-
ment violation under Martin and the Powell
opinions on which it relies is a demanding
and individualized one, and we are obligated
to follow it. Indeed, in upholding Powell’s
conviction for public drunkenness, the con-
trolling opinion of Justice White probed the
details of the record as to whether, in light of
the fact that Powell ‘‘had a home and wife,’’
he could have ‘‘made plans while sober to
prevent ending up in a public place,’’ and
whether, despite his chronic alcoholism, he
‘‘retained the power to stay off or leave the
streets, and simply preferred to be there rath-

er than elsewhere.’’ 392 U.S. at 553, 88 S.Ct.
2145.

13. The majority errs by instead counting all
gaps in the evidentiary record against the
City, faulting it for what the majority thinks
the City has failed to ‘‘demonstrate[ ],’’ See
Opin. at 811–12 & n.32. That is contrary to
well-settled law. See Celotex Corp. v. Catrett,
477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d
265 (1986) (holding that a movant’s summary
judgment motion should be granted ‘‘against
a [nonmovant] who fails to make a showing
sufficient to establish the existence of an ele-
ment essential to that party’s case, and on
which that party will bear the burden of proof
at trial’’). The majority’s analysis also belies
its implausible claim that it has not shifted
the burden to the City to establish the volun-
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But even assuming that Johnson had
established that she truly has no option
other than sleeping in her van, her show-
ing is still insufficient to establish an
Eighth Amendment violation. As noted,
Johnson’s sole complaint in this case is
that, by enforcing the anti-camping ordi-
nances, the City will not let her sleep in
her van. But the sparse facts she has
presented fail to establish that she lacks
any alternative place where she could park
her van and sleep in it. On the contrary,
her factual showing establishes that the
BLM will let her do so on BLM land for a
‘‘few days’’ at a time and that she also has
‘‘often’’ been able to do so on county land.
Given that Johnson has failed to present
sufficient evidence to show that she lacks
alternatives that would allow her to avoid
violating the City’s anti-camping ordi-
nances, she has not established that the
conduct for which the City would punish
her is involuntary such that, under Martin
and the Powell opinions on which Martin
relies, it would violate the Eighth Amend-
ment to enforce that prohibition against
her.

In nonetheless finding that the anti-
camping ordinances’ prohibition on sleep-
ing in vehicles violates the Eighth Amend-
ment, the majority apparently relies on the
premise that the question of whether an
individual has options for avoiding viola-
tions of the challenged law must be limited
to alternatives that are within the City
limits. Under this view, if a large homeless
shelter with 1,000 vacant beds were
opened a block outside the City’s limits,
the City would still be required by the
Eighth Amendment to allow hundreds of
people to sleep in their vans in the City
and, presumably, in the City’s public parks

as well. Nothing in law or logic supports
such a conclusion. Martin says that anti-
sleeping ordinances may be enforced, con-
sistent with the Eighth Amendment, so
long as there is a ‘‘single place where [the
person] can lawfully be,’’ 920 F.2d at 617
(emphasis added) (citation omitted), and
Justice White’s concurrence in Powell con-
firms that the Eighth Amendment does
not bar enforcement of a law when the
defendant has failed to show that avoiding
the violative conduct is ‘‘impossible,’’ 392
U.S. at 551, 88 S.Ct. 2145 (emphasis add-
ed).14 Nothing in the rationale of this
Eighth Amendment theory suggests that
the inquiry into whether it is ‘‘impossible’’
for the defendant to avoid violating the law
must be artificially constrained to only
those particular options that suit the de-
fendant’s geographic or other preferences.
To be sure, Johnson states that having to
drive outside the City limits costs her
money for gas, but that does not provide
any basis for concluding that the option is
infeasible or that she has thereby suffered
‘‘cruel and unusual punishment.’’

Finally, because the district court’s reli-
ance on the Excessive Fines Clause was
predicated on the comparable view that
the challenged ordinances punish ‘‘status
and not conduct’’ in violation of Robinson,
that ruling was flawed for the same rea-
sons. And because Johnson provides no
other basis for finding an Excessive Fines
violation here, her claims under that clause
also fail as a matter of law.

V

Accordingly, I would remand this case
with instructions (1) to dismiss as moot the
claims of Debra Blake as well as Plaintiffs’
claims with respect to GPMC § 6.46.355;

tariness of the behavior targeted by the ordi-
nances. See supra at 824 n.9.

14. The majority complains that this standard
is too high, see Opin. at 811–12, but it is the

standard applied in Martin and in the Powell
opinions on which Martin relied.
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(2) to dismiss the claims of John Logan for
lack of Article III standing; (3) to dismiss
the remaining claims of Gloria Johnson for
lack of Article III standing, except to the
extent that she challenges the two anti-
camping ordinances (GPMC §§ 5.61.030,
6.46.090); (4) to decertify the class; and (5)
to grant summary judgment to the City,
and against Johnson, with respect to her
challenges to the City’s anti-camping ordi-
nances under the Eighth Amendment’s
Cruel and Unusual Punishments Clause
and Excessive Fines Clause. That disposes
of all claims at issue, and I therefore need
not reach any of the many additional is-
sues discussed and decided by the majori-
ty’s opinion or raised by the parties.15

VI

Up to this point, I have faithfully ad-
hered to Martin and its understanding of
Powell, as I am obligated to do. See Miller
v. Gammie, 335 F.3d 889, 899–900 (9th Cir.
2003) (en banc). But given the importance
of the issues at stake, and the gravity of
Martin’s errors, I think it appropriate to
conclude by noting my general agreement

with many of the points made by my col-
leagues who dissented from our failure to
rehear Martin en banc.

In particular, I agree that, by combining
dicta in a concurring opinion with a dis-
sent, the panel in Martin plainly misap-
plied Marks’ rule that ‘‘[w]hen a fragment-
ed Court decides a case and no single
rationale explaining the result enjoys the
assent of five Justices, ‘the holding of the
Court may be viewed as that position tak-
en by those Members who concurred in the
judgments on the narrowest grounds.’ ’’
430 U.S. at 193, 97 S.Ct. 990 (emphasis
added) (citation omitted). Under a correct
application of Marks, the holding of Powell
is that there is no constitutional obstacle to
punishing conduct that has not been shown
to be involuntary, and the converse ques-
tion of what rule applies when the conduct
has been shown to be involuntary was left
open. See Martin, 920 F.3d at 590–93 (M.
Smith, J., dissenting from denial of rehear-
ing en banc) (explaining that, under a
proper application of Marks, ‘‘ ‘there is
definitely no Supreme Court holding’ pro-

15. Two of the majority’s expansions of Martin
nonetheless warrant special mention. First,
the majority’s decision goes well beyond Mar-
tin by holding that the Eighth Amendment
precludes enforcement of anti-camping ordi-
nances against those who involuntarily lack
access to temporary shelter, if those ordi-
nances deny such persons the use of whatever
materials they need ‘‘to keep themselves
warm and dry.’’ See Opin. at 808. It seems
unavoidable that this newly declared right to
the necessary ‘‘materials to keep warm and
dry’’ while sleeping in public parks must in-
clude the right to use (at least) a tent; it is
hard to see how else one would keep ‘‘warm
and dry’’ in a downpour. And the majority
also raises, and leaves open, the possibility
that the City’s prohibition on the use of other
‘‘items necessary to facilitate sleeping out-
doors’’—such as ‘‘stoves,’’ ‘‘fires,’’ and make-
shift ‘‘structures’’—‘‘may or may not be per-
missible.’’ See Opin. at 807–08, 812. Second,

the majority indirectly extends Martin’s hold-
ing from the strictly criminal context at issue
in that case to civil citations and fines. See
Opin. at 806–07. As the district court noted
below, the parties vigorously debated the ex-
tent to which a ‘‘violation’’ qualifies as a
crime under Oregon law. The majority, how-
ever, sidesteps that issue by instead treating it
as irrelevant. The majority’s theory is that,
even assuming arguendo that violations of the
anti-camping ordinances are only civil in na-
ture, they are covered by Martin because such
violations later could lead (after more conduct
by the defendant) to criminal fines, see Opin.
at 807–08. But the majority does not follow
the logic of its own theory, because it has not
limited its holding or remedy to the enforce-
ment of the ultimate criminal provisions; on
the contrary, the majority has enjoined any
relevant enforcement of the underlying ordi-
nances that contravenes the majority’s under-
standing of Martin. See Opin. at 813.
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hibiting the criminalization of involuntary
conduct’’ (citation omitted)).

Moreover, the correct answer to the
question left open in Powell was the one
provided in Justice Marshall’s plurality
opinion in that case: there is no federal
‘‘constitutional doctrine of criminal respon-
sibility.’’ 392 U.S. at 534, 88 S.Ct. 2145. In
light of the ‘‘centuries-long evolution of the
collection of interlocking and overlapping
concepts which the common law has uti-
lized to assess the moral accountability of
an individual for his antisocial deeds,’’ in-
cluding the ‘‘doctrines of actus reus, mens
rea, insanity, mistake, justification, and du-
ress,’’ the ‘‘process of adjustment’’ of ‘‘the
tension between the evolving aims of the
criminal law and changing religious, moral,
philosophical, and medical views of the na-
ture of man’’ is a matter that the Constitu-
tion leaves within ‘‘the province of the
States’’ or of Congress. Id. at 535–36, 88
S.Ct. 2145. ‘‘There is simply no indication
in the history of the Eighth Amendment
that the Cruel and Unusual Punishments
Clause was intended to reach the substan-
tive authority of Congress to criminalize
acts or status, and certainly not before
conviction,’’ and the later incorporation of
that clause’s protections vis-à-vis the
States in the Fourteenth Amendment
‘‘worked no change in its meaning.’’ Mar-
tin, 920 F.3d at 602 (Bennett, J., dissent-
ing from denial of rehearing en banc); see
also id. at 599 (explaining that Martin’s
novel holding was inconsistent with the
‘‘text, tradition, and original public mean-
ing[ ] [of] the Cruel and Unusual Punish-
ments Clause of the Eighth Amendment’’).
Consequently, so long as ‘‘the accused has
committed some act, has engaged in some
behavior, which society has an interest in
preventing, or perhaps in historical com-
mon law terms, has committed some actus
reus,’’ the Eighth Amendment principles
applied in Robinson have been satisfied.
Powell, 392 U.S. at 533, 88 S.Ct. 2145

(plurality). The Eighth Amendment does
not preclude punishing such an act merely
‘‘because it is, in some sense, ‘involuntary’
or ‘occasioned by a compulsion.’ ’’ Id.; see
also Martin, 920 F.3d at 592 n.3 (M.
Smith, J., dissenting from denial of rehear-
ing en banc) (‘‘Powell does not prohibit the
criminalization of involuntary conduct.’’).

Further, it is hard to deny that Martin
has ‘‘generate[d] dire practical conse-
quences for the hundreds of local govern-
ments within our jurisdiction, and for the
millions of people that reside therein.’’ Id.
at 594 (M. Smith, J., dissenting from denial
of rehearing en banc). Those harms, of
course, will be greatly magnified by the
egregiously flawed reconceptualization and
extension of Martin’s holding in today’s
decision, and by the majority’s equally
troubling reworking of settled class-action
principles. With no sense of irony, the
majority declares that no such harms are
demonstrated by the record in this case,
even as the majority largely endorses an
injunction effectively requiring Grants
Pass to allow the use of its public parks as
homeless encampments. Other cities in this
circuit can be expected to suffer a similar
fate.

In view of all of the foregoing, both
Martin and today’s decision should be
overturned or overruled at the earliest op-
portunity, either by this court sitting en
banc or by the U.S. Supreme Court.

* * *

I respectfully but emphatically dissent.

,
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both.’ ’’ United States v. Robertson, 103
F.4th 1, 8 (CADC 2023) (approving jury
instructions for (c)(2)). On another, a de-
fendant acts ‘‘corruptly’’ if he ‘‘act[s] ‘with
an intent to procure an unlawful benefit
either for himself or for some other per-
son.’ ’’ 64 F.4th at 352 (Walker, J., concur-
ring in part and concurring in judgment)
(quoting Marinello, 584 U.S., at 21, 138
S.Ct. 1101; alterations omitted). Under ei-
ther, the ‘‘corruptly’’ element should
screen out innocent activists and lobbyists
who engage in lawful activity. And if not,
those defendants can bring as-applied
First Amendment challenges.

The Court also emphasizes (c)(2)’s 20-
year maximum penalty. Ante, at 2188 –
2189. But it simultaneously ‘‘glosses over
the absence of any prescribed minimum.’’
Yates, 574 U.S., at 569, 135 S.Ct. 1074
(KAGAN, J., dissenting). ‘‘Congress pre-
sumably enacts laws with high maximums
and no minimums when it thinks the pro-
hibited conduct may run the gamut from
major to minor.’’ Ibid. Indeed, given the
breadth of its terms, (c)(2) naturally en-
compasses actions that range in severity.
Congress presumably trusted District
Courts to impose sentences commensurate
with the defendant’s particular conduct.

* * *

There is no getting around it: Section
1512(c)(2) is an expansive statute. Yet Con-
gress, not this Court, weighs the ‘‘pros and
cons of whether a statute should sweep
broadly or narrowly.’’ United States v.
Rodgers, 466 U.S. 475, 484, 104 S.Ct. 1942,
80 L.Ed.2d 492 (1984). Once Congress has
set the outer bounds of liability, the Exec-
utive Branch has the discretion to select
particular cases to prosecute within those
boundaries. By atextually narrowing
§ 1512(c)(2), the Court has failed to re-
spect the prerogatives of the political

branches. Cf. ante, at 2189. I respectfully
dissent.

,

CITY OF GRANTS PASS,
OREGON, Petitioner

v.
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Argued April 22, 2024
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Background:  Individuals experiencing
homelessness brought putative class action
against city, challenging constitutionality
of city ordinances which prohibited sleep-
ing or camping on public property and
which provided progressive consequences
in form of civil fines, exclusion orders, and
criminal prosecution for trespass. The
United States District Court for the Dis-
trict of Oregon, Mark D. Clarke, United
States Magistrate Judge, 2019 WL
3717800, certified class and, 2020 WL
4209227, granted partial summary judg-
ment to individuals and issued permanent
injunction prohibiting enforcement of some
of the ordinances. City appealed. The Unit-
ed States Court of Appeals for the Ninth
Circuit, Roslyn O. Silver, District Judge,
sitting by designation, 72 F.4th 868, af-
firmed in part, vacated in part, and re-
manded. Certiorari was granted.

Holdings:  The Supreme Court, Justice
Gorsuch, held that ordinances did not con-
stitute cruel and unusual punishment when
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applied to individuals experiencing home-
lessness, even if homelessness was involun-
tary; abrogating Martin v. Boise, 920 F.3d
584; Coalition on Homelessness v. San
Francisco, 647 F. Supp. 3d 806; Fund for
Empowerment v. Phoenix, 646 F. Supp. 3d
1117; Boyd v. San Rafael, 2023 WL
7283885; Warren v. Chico, 2021 WL
2894648; LA Alliance for Human Rights v.
Los Angeles, 2020 WL 2512811.

Reversed and remanded.

Chief Justice Roberts and Justices Thom-
as, Alito, Kavanaugh, and Barrett joined.

Justice Thomas filed concurring opinion.

Justice Sotomayor filed dissenting opinion,
in which Justices Kagan and Jackson
joined.

1. Constitutional Law O1414, 1430,
1435, 1800, 2070

The First Amendment prohibits gov-
ernments from using their criminal laws to
abridge the rights to speak, worship, as-
semble, petition, and exercise the freedom
of the press.  U.S. Const. Amend. 1.

2. Constitutional Law O3043

The Equal Protection Clause of the
Fourteenth Amendment prevents govern-
ments from adopting laws that invidiously
discriminate between persons.  U.S.
Const. Amend. 14.

3. Constitutional Law O4501

The Due Process Clauses of the Fifth
and Fourteenth Amendments ensure that
officials may not displace certain rules as-
sociated with criminal liability that are so
old and venerable, so rooted in the tradi-
tions and conscience of the people, as to be
ranked as fundamental.  U.S. Const.
Amends. 5, 14.

4. Criminal Law O662.1
Jury O21.1

The Fifth and Sixth Amendments re-
quire prosecutors and courts to observe
various procedures before denying any
person of his liberty, promising, for exam-
ple, that every person enjoys the right to
confront his accusers and have serious
criminal charges resolved by a jury of his
peers.  U.S. Const. Amends. 5, 6.

5. Sentencing and Punishment O1519
The Eighth Amendment’s prohibition

against cruel and unusual punishment fo-
cuses on what method or kind of punish-
ment a government may impose after a
criminal conviction, not on whether a gov-
ernment may criminalize particular behav-
ior in the first place or how it may go
about securing a conviction for that of-
fense.  U.S. Const. Amend. 8.

6. Municipal Corporations O622
Sentencing and Punishment O1453,

1560
 Vagrancy O6

City ordinances which prohibited
sleeping or camping on public property
and which provided for progressive conse-
quences in form of civil fines, exclusion
orders, and criminal prosecution for tres-
pass did not constitute cruel and unusual
punishment when applied to individuals ex-
periencing homelessness, even if homeless-
ness was involuntary; sanctions were not
designed to superadd terror, pain, or dis-
grace, sanctions were similar to usual
modes for punishing offenses throughout
the country, ordinances did not criminalize
mere status, as ordinances could apply, for
example, to backpacker passing through
on vacation or a student who abandoned
their dorm room to camp out in protest on
lawn of municipal building, and Eighth
Amendment protections did not apply to
any claim of selective enforcement; abro-
gating Martin v. Boise, 920 F.3d 584; Co-
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alition on Homelessness v. San Francisco,
647 F. Supp. 3d 806; Fund for Empower-
ment v. Phoenix, 646 F. Supp. 3d 1117;
Boyd v. San Rafael, 2023 WL 7283885;
Warren v. Chico, 2021 WL 2894648; LA
Alliance for Human Rights v. Los Ange-
les, 2020 WL 2512811.  U.S. Const.
Amend. 8.

7. Criminal Law O37.10(1)
The Constitution provides limits on

state prosecutorial power, promising fair
notice of the laws and equal treatment
under them, forbidding selective prosecu-
tions, and much more.

Syllabus *

Grants Pass, Oregon, is home to
roughly 38,000 people, about 600 of whom
are estimated to experience homelessness
on a given day. Like many local govern-
ments across the Nation, Grants Pass has
public-camping laws that restrict encamp-
ments on public property. The Grants Pass
Municipal Code prohibits activities such as
camping on public property or parking
overnight in the city’s parks. See
§§ 5.61.030, 6.46.090(A)–(B). Initial viola-
tions can trigger a fine, while multiple
violations can result in imprisonment. In a
prior decision, Martin v. Boise, the Ninth
Circuit held that the Eighth Amendment’s
Cruel and Unusual Punishments Clause
bars cities from enforcing public-camping
ordinances like these against homeless in-
dividuals whenever the number of home-
less individuals in a jurisdiction exceeds
the number of ‘‘practically available’’ shel-
ter beds. 920 F.3d 584, 617. After Martin,
suits against Western cities like Grants
Pass proliferated.

Plaintiffs (respondents here) filed a
putative class action on behalf of homeless
people living in Grants Pass, claiming that

the city’s ordinances against public camp-
ing violated the Eighth Amendment. The
district court certified the class and en-
tered a Martin injunction prohibiting
Grants Pass from enforcing its laws
against homeless individuals in the city.
App. to Pet. for Cert. 182a–183a. Applying
Martin’s reasoning, the district court
found everyone without shelter in Grants
Pass was ‘‘involuntarily homeless’’ because
the city’s total homeless population out-
numbered its ‘‘practically available’’ shelter
beds. App. to Pet. for Cert. 179a, 216a. The
beds at Grants Pass’s charity-run shelter
did not qualify as ‘‘available’’ in part be-
cause that shelter has rules requiring resi-
dents to abstain from smoking and to at-
tend religious services. App. to Pet. for
Cert. 179a–180a. A divided panel of the
Ninth Circuit affirmed the district court’s
Martin injunction in relevant part. 72
F.4th 868, 874–896. Grants Pass filed a
petition for certiorari. Many States, cities,
and counties from across the Ninth Circuit
urged the Court to grant review to assess
Martin.

Held: The enforcement of generally
applicable laws regulating camping on pub-
lic property does not constitute ‘‘cruel and
unusual punishment’’ prohibited by the
Eighth Amendment. Pp. 2215 – 2226.

(a) The Eighth Amendment’s Cruel
and Unusual Punishments Clause ‘‘has al-
ways been considered, and properly so, to
be directed at the method or kind of pun-
ishment’’ a government may ‘‘impos[e] for
the violation of criminal statutes.’’ Powell
v. Texas, 392 U.S. 514, 531–532, 88 S.Ct.
2145, 20 L.Ed.2d 1254 (plurality opinion).
It was adopted to ensure that the new
Nation would never resort to certain ‘‘for-
merly tolerated’’ punishments considered

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

the reader. See United States v. Detroit Timber
& Lumber Co., 200 U.S. 321, 337, 26 S.Ct.
282, 50 L.Ed. 499.
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‘‘cruel’’ because they were calculated to
‘‘ ‘superad[d]’ ’’ ‘‘ ‘terror, pain, or dis-
grace,’ ’’ and considered ‘‘unusual’’ be-
cause, by the time of the Amendment’s
adoption, they had ‘‘long fallen out of use.’’
Bucklew v. Precythe, 587 U.S 119, 130, 139
S.Ct. 1112, 203 L.Ed.2d 521. All that would
seem to make the Eighth Amendment a
poor foundation on which to rest the kind
of decree the plaintiffs seek in this case
and the Ninth Circuit has endorsed since
Martin. The Cruel and Unusual Punish-
ments Clause focuses on the question what
‘‘method or kind of punishment’’ a govern-
ment may impose after a criminal convic-
tion, not on the question whether a govern-
ment may criminalize particular behavior
in the first place. Powell, 392 U.S., at 531–
532, 88 S.Ct. 2145.

The Court cannot say that the punish-
ments Grants Pass imposes here qualify as
cruel and unusual. The city imposes only
limited fines for first-time offenders, an
order temporarily barring an individual
from camping in a public park for repeat
offenders, and a maximum sentence of 30
days in jail for those who later violate an
order. See Ore. Rev. Stat. §§ 164.245,
161.615(3). Such punishments do not quali-
fy as cruel because they are not designed
to ‘‘superad[d]’’ ‘‘terror, pain, or disgrace.’’
Bucklew, 587 U.S., at 130, 139 S.Ct. 1112
(internal quotation marks omitted). Nor
are they unusual, because similarly limited
fines and jail terms have been and remain
among ‘‘the usual mode[s]’’ for punishing
criminal offenses throughout the country.
Pervear v. Commonwealth, 5 Wall. 475,
480, 18 L.Ed. 608. Indeed, cities and States
across the country have long employed
similar punishments for similar offenses.
Pp. 2215 – 2217.

(b) Plaintiffs do not meaningfully dis-
pute that, on its face, the Cruel and Un-
usual Punishments Clause does not speak
to questions like what a State may crimi-
nalize or how it may go about securing a

conviction. Like the Ninth Circuit in Mar-
tin, plaintiffs point to Robinson v. Califor-
nia, 370 U.S. 660, 82 S.Ct. 1417, 8 L.Ed.2d
758, as a notable exception. In Robinson,
the Court held that under the Cruel and
Unusual Punishments Clause, California
could not enforce a law providing that
‘‘ ‘[n]o person shall TTT be addicted to the
use of narcotics.’ ’’ Id., at 660, n. 1, 82 S.Ct.
1417. While California could not make ‘‘the
‘status’ of narcotic addiction a criminal of-
fense,’’ id., at 666, 82 S.Ct. 1417, the Court
emphasized that it did not mean to cast
doubt on the States’ ‘‘broad power’’ to
prohibit behavior even by those, like the
defendant, who suffer from addiction. Id.,
at 664, 667–668, 82 S.Ct. 1417. The prob-
lem, as the Court saw it, was that Califor-
nia’s law made the status of being an
addict a crime. Id., at 666–667, 82 S.Ct.
1417 The Court read the Cruel and Unusu-
al Punishments Clause (in a way unprece-
dented in 1962) to impose a limit on what a
State may criminalize. In dissent, Justice
White lamented that the majority had em-
braced an ‘‘application of ‘cruel and unusu-
al punishment’ so novel that’’ it could not
possibly be ‘‘ascribe[d] to the Framers of
the Constitution.’’ 370 U.S., at 689, 82 S.Ct.
1417. The Court has not applied Robinson
in that way since.

Whatever its persuasive force as an
interpretation of the Eighth Amendment,
Robinson cannot sustain the Ninth Cir-
cuit’s Martin project. Robinson expressly
recognized the ‘‘broad power’’ States enjoy
over the substance of their criminal laws,
stressing that they may criminalize know-
ing or intentional drug use even by those
suffering from addiction. 370 U.S., at 664,
666, 82 S.Ct. 1417. The Court held that
California’s statute offended the Eighth
Amendment only because it criminalized
addiction as a status. Ibid.

Grants Pass’s public-camping ordi-
nances do not criminalize status. The pub-
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lic-camping laws prohibit actions undertak-
en by any person, regardless of status. It
makes no difference whether the charged
defendant is currently a person experienc-
ing homelessness, a backpacker on vaca-
tion, or a student who abandons his dorm
room to camp out in protest on the lawn of
a municipal building. See Tr. of Oral Arg.
159. Because the public-camping laws in
this case do not criminalize status, Robin-
son is not implicated. Pp. 2216 – 2219.

(c) Plaintiffs insist the Court should
extend Robinson to prohibit the enforce-
ment of laws that proscribe certain acts
that are in some sense ‘‘involuntary,’’ be-
cause some homeless individuals cannot
help but do what the law forbids. See Brief
for Respondents 24–25, 29, 32. The Ninth
Circuit pursued this line of thinking below
and in Martin, but this Court already re-
jected it in Powell v. Texas, 392 U.S. 514,
88 S.Ct. 2145, 20 L.Ed.2d 1254. In Powell,
the Court confronted a defendant who had
been convicted under a Texas statute mak-
ing it a crime to ‘‘ ‘get drunk or be found in
a state of intoxication in any public
place.’ ’’ Id., at 517, 88 S.Ct. 2145 (plurality
opinion). Like the plaintiffs here, Powell
argued that his drunkenness was an ‘‘ ‘in-
voluntary’ ’’ byproduct of his status as an
alcoholic. Id., at 533, 88 S.Ct. 2145. The
Court did not agree that Texas’s law effec-
tively criminalized Powell’s status as an
alcoholic. Writing for a plurality, Justice
Marshall observed that Robinson’s ‘‘very
small’’ intrusion ‘‘into the substantive crim-
inal law’’ prevents States only from enforc-
ing laws that criminalize ‘‘a mere status.’’
Id., at 532–533, 88 S.Ct. 2145. It does
nothing to curtail a State’s authority to
secure a conviction when ‘‘the accused has
committed some act TTT society has an
interest in preventing.’’ Id., at 533, 88 S.Ct.
2145. That remains true, Justice Marshall
continued, even if the defendant’s conduct
might, ‘‘in some sense’’ be described as

‘‘ ‘involuntary’ or ‘occasioned by’ ’’ a partic-
ular status. Ibid.

This case is no different. Just as in
Powell, plaintiffs here seek to extend Rob-
inson’s rule beyond laws addressing ‘‘mere
status’’ to laws addressing actions that,
even if undertaken with the requisite mens
rea, might ‘‘in some sense’’ qualify as ‘‘ ‘in-
voluntary.’ ’’ And as in Powell, the Court
can find nothing in the Eighth Amendment
permitting that course. Instead, a variety
of other legal doctrines and constitutional
provisions work to protect those in the
criminal justice system from a conviction.
Pp. 2218 – 2221.

(d) Powell not only declined to extend
Robinson to ‘‘involuntary’’ acts but also
stressed the dangers of doing so. Extend-
ing Robinson to cover involuntary acts
would, Justice Marshall observed, effec-
tively ‘‘impe[l]’’ this Court ‘‘into defining’’
something akin to a new ‘‘insanity test in
constitutional terms.’’ Powell, 392 U.S., at
536, 88 S.Ct. 2145. That is because an
individual like the defendant in Powell
does not dispute that he has committed an
otherwise criminal act with the requisite
mens rea, yet he seeks to be excused from
‘‘moral accountability’’ because of his
‘‘ ‘condition. ’ ’’ Id., at 535–536, 88 S.Ct.
2145. Instead, Justice Marshall reasoned,
such matters should be left for resolution
through the democratic process, and not
by ‘‘freez[ing]’’ any particular, judicially
preferred approach ‘‘into a rigid constitu-
tional mold.’’ Id., at 537, 88 S.Ct. 2145. The
Court echoed that last point in Kahler v.
Kansas, 589 U.S. 271, 140 S.Ct. 1021, 206
L.Ed.2d 312, in which the Court stressed
that questions about whether an individual
who committed a proscribed act with the
requisite mental state should be ‘‘reliev[ed
of] responsibility,’’ id., at 283, 140 S.Ct.
1021, due to a lack of ‘‘moral culpability,’’
id., at 286, 140 S.Ct. 1021, are generally
best resolved by the people and their elect-
ed representatives.
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Though doubtless well intended, the
Ninth Circuit’s Martin experiment defied
these lessons. Answers to questions such
as what constitutes ‘‘involuntarily’’ home-
lessness or when a shelter is ‘‘practically
available’’ cannot be found in the Cruel
and Unusual Punishments Clause. Nor do
federal judges enjoy any special compe-
tence to provide them. Cities across the
West report that the Ninth Circuit’s in-
voluntariness test has created intolerable
uncertainty for them. By extending Rob-
inson beyond the narrow class of pure
status crimes, the Ninth Circuit has cre-
ated a right that has proven ‘‘impossible’’
for judges to delineate except ‘‘by fiat.’’
Powell, 392 U.S., at 534, 88 S.Ct. 2145. As
Justice Marshall anticipated in Powell,
the Ninth Circuit’s rules have produced
confusion and they have interfered with
‘‘essential considerations of federalism,’’
by taking from the people and their elect-
ed leaders difficult questions traditionally
‘‘thought to be the[ir] province.’’ Id., at
535–536, 88 S.Ct. 2145. Pp. 2220 – 2226.

(e) Homelessness is complex. Its
causes are many. So may be the public
policy responses required to address it.
The question this case presents is whether
the Eighth Amendment grants federal
judges primary responsibility for assessing
those causes and devising those responses.
A handful of federal judges cannot begin
to ‘‘match’’ the collective wisdom the
American people possess in deciding ‘‘how
best to handle’’ a pressing social question
like homelessness. Robinson, 370 U.S., at
689, 82 S.Ct. 1417 (White, J., dissenting).
The Constitution’s Eighth Amendment
serves many important functions, but it
does not authorize federal judges to wrest
those rights and responsibilities from the
American people and in their place dictate
this Nation’s homelessness policy. P. 2226.

72 F.4th 868, reversed and remanded.
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Many cities across the American West
face a homelessness crisis. The causes are
varied and complex, the appropriate public
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policy responses perhaps no less so. Like
many local governments, the city of Grants
Pass, Oregon, has pursued a multifaceted
approach. Recently, it adopted various pol-
icies aimed at ‘‘protecting the rights, digni-
ty[,] and private property of the home-
less.’’ App. 152. It appointed a ‘‘homeless
community liaison’’ officer charged with
ensuring the homeless receive information
about ‘‘assistance programs and other re-
sources’’ available to them through the city
and its local shelter. Id., at 152–153; Brief
for Grants Pass Gospel Rescue Mission as
Amicus Curiae 2–3. And it adopted certain
restrictions against encampments on pub-
lic property. App. 155–156. The Ninth Cir-
cuit, however, held that the Eighth
Amendment’s Cruel and Unusual Punish-
ments Clause barred that last measure.
With support from States and cities across
the country, Grants Pass urged this Court
to review the Ninth Circuit’s decision. We
take up that task now.

I

A

Some suggest that homelessness may be
the ‘‘defining public health and safety cri-
sis in the western United States’’ today. 72
F.4th 868, 934 (CA9 2023) (Smith, J., dis-
senting from denial of rehearing en banc).
According to the federal government,
homelessness in this country has reached
its highest levels since the government
began reporting data on the subject in
2007. Dept. of Housing and Urban Devel-
opment, Office of Community Planning &
Development, T. de Sousa et al., The 2023
Annual Homeless Assessment Report
(AHAR) to Congress 2–3 (2023). California
alone is home to around half of those in
this Nation living without shelter on a
given night. Id., at 30. And each of the five
States with the highest rates of unshel-
tered homelessness in the country—Cali-

fornia, Oregon, Hawaii, Arizona, and Neva-
da—lies in the American West. Id., at 17.

Those experiencing homelessness may
be as diverse as the Nation itself—they
are young and old and belong to all races
and creeds. People become homeless for a
variety of reasons, too, many beyond their
control. Some have been affected by eco-
nomic conditions, rising housing costs, or
natural disasters. Id., at 37; see Brief for
United States as Amicus Curiae 2–3.
Some have been forced from their homes
to escape domestic violence and other
forms of exploitation. Ibid. And still others
struggle with drug addiction and mental
illness. By one estimate, perhaps 78 per-
cent of the unsheltered suffer from men-
tal-health issues, while 75 percent struggle
with substance abuse. See J. Rountree, N.
Hess, & A. Lyke, Health Conditions
Among Unsheltered Adults in the U. S.,
Calif. Policy Lab, Policy Brief 5 (2019).

Those living without shelter often live
together. L. Dunton et al., Dept. of Hous-
ing and Urban Development, Office of Pol-
icy Development & Research, Exploring
Homelessness Among People Living in
Encampments and Associated Cost 1
(2020) (2020 HUD Report). As the number
of homeless individuals has grown, the
number of homeless encampments across
the country has increased as well, ‘‘in num-
bers not seen in almost a century.’’ Ibid.
The unsheltered may coalesce in these en-
campments for a range of reasons. Some
value the ‘‘freedom’’ encampment living
provides compared with submitting to the
rules shelters impose. Dept. of Housing
and Urban Development, Office of Policy
Development and Research, R. Cohen, W.
Yetvin, & J. Khadduri, Understanding En-
campments of People Experiencing Home-
lessness and Community Responses 5
(2019). Others report that encampments
offer a ‘‘sense of community.’’ Id., at 7.
And still others may seek them out for
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‘‘dependable access to illegal drugs.’’ Ibid.
In brief, the reasons why someone will go
without shelter on a given night vary wide-
ly by the person and by the day. See ibid.

As the number and size of these en-
campments have grown, so have the chal-
lenges they can pose for the homeless and
others. We are told, for example, that the
‘‘exponential increase in TTT encampments
in recent years has resulted in an increase
in crimes both against the homeless and
by the homeless.’’ Brief for California
State Sheriffs’ Associations et al. as Amici
Curiae 21 (California Sheriffs Brief). Cali-
fornia’s Governor reports that encamp-
ment inhabitants face heightened risks of
‘‘sexual assault’’ and ‘‘subjugation to sex
work.’’ Brief for California Governor G.
Newsom as Amicus Curiae 11 (California
Governor Brief). And by one estimate,
more than 40 percent of the shootings in
Seattle in early 2022 were linked to home-
less encampments. Brief for Washington
State Association of Sheriffs and Police
Chiefs as Amicus Curiae on Pet. for Cert.
10 (Washington Sheriffs Brief).

Other challenges have arisen as well.
Some city officials indicate that encamp-
ments facilitate the distribution of drugs
like heroin and fentanyl, which have
claimed the lives of so many Americans in
recent years. Brief for Office of the San
Diego County District Attorney as Amicus
Curiae 17–19. Without running water or
proper sanitation facilities, too, diseases
can sometimes spread in encampments and
beyond them. Various States say that they
have seen typhus, shigella, trench fever,
and other diseases reemerge on their city
streets. California Governor Brief 12; Brief
for Idaho et al. as Amici Curiae 7 (States
Brief).

Nor do problems like these affect every-
one equally. Often, encampments are
found in a city’s ‘‘poorest and most vulner-
able neighborhoods.’’ Brief for City and

County of San Francisco et al. as Amici
Curiae on Pet. for Cert. 5 (San Francisco
Cert. Brief); see also 2020 HUD Report 9.
With encampments dotting neighborhood
sidewalks, adults and children in these
communities are sometimes forced to navi-
gate around used needles, human waste,
and other hazards to make their way to
school, the grocery store, or work. San
Francisco Cert. Brief 5; States Brief 8;
California Governor Brief 11–12. Those
with physical disabilities report this can
pose a special challenge for them, as they
may lack the mobility to maneuver safely
around the encampments. San Francisco
Cert. Brief 5; see also Brief for Tiana
Tozer et al. as Amici Curiae 1–6 (Tozer
Brief).

Communities of all sizes are grappling
with how best to address challenges like
these. As they have throughout the Na-
tion’s history, charitable organizations
‘‘serve as the backbone of the emergency
shelter system in this country,’’ accounting
for roughly 40 percent of the country’s
shelter beds for single adults on a given
night. See National Alliance To End
Homelessness, Faith-Based Organizations:
Fundamental Partners in Ending Home-
lessness 1 (2017). Many private organiza-
tions, city officials, and States have
worked, as well, to increase the availability
of affordable housing in order to provide
more permanent shelter for those in need.
See Brief for Local Government Legal
Center et al. as Amici Curiae 4, 32 (Cities
Brief). But many, too, have come to the
conclusion that, as they put it, ‘‘[j]ust
building more shelter beds and public
housing options is almost certainly not the
answer by itself.’’ Id., at 11.

As many cities see it, even as they have
expanded shelter capacity and other public
services, their unsheltered populations
have continued to grow. Id., at 9–11. The
city of Seattle, for example, reports that
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roughly 60 percent of its offers of shelter
have been rejected in a recent year. See
id., at 28, and n. 26. Officials in Portland,
Oregon, indicate that, between April 2022
and January 2024, over 70 percent of their
approximately 3,500 offers of shelter beds
to homeless individuals were declined.
Brief for League of Oregon Cities et al. as
Amici Curiae 5 (Oregon Cities Brief). Oth-
er cities tell us that ‘‘the vast majority of
their homeless populations are not actively
seeking shelter and refuse all services.’’
Brief for Thirteen California Cities as Am-
ici Curiae 3. Surveys cited by the Depart-
ment of Justice suggest that only ‘‘25–41
percent’’ of ‘‘homeless encampment resi-
dents’’ ‘‘willingly’’ accept offers of shelter
beds. See Dept. of Justice, Office of Com-
munity Oriented Policing Services, S. Cha-
mard, Homeless Encampments 36 (2010).

The reasons why the unsheltered some-
times reject offers of assistance may them-
selves be many and complex. Some may
reject shelter because accepting it would
take them further from family and local
ties. See Brief for 57 Social Scientists as
Amici Curiae 20. Some may decline offers
of assistance because of concerns for their
safety or the rules some shelters impose
regarding curfews, drug use, or religious
practices. Id., at 22; see Cities Brief 29.
Other factors may also be at play. But
whatever the causes, local governments
say, this dynamic significantly complicates
their efforts to address the challenges of
homelessness. See id., at 11.

Rather than focus on a single policy to
meet the challenges associated with home-
lessness, many States and cities have pur-
sued a range of policies and programs. See
2020 HUD Report 14–20. Beyond expand-
ing shelter and affordable housing oppor-
tunities, some have reinvested in mental-
health and substance-abuse treatment pro-
grams. See Brief for California State Asso-
ciation of Counties et al. as Amici Curiae

20, 25; see also 2020 HUD Report 23.
Some have trained their employees in out-
reach tactics designed to improve relations
between governments and the homeless
they serve. Ibid. And still others have
chosen to pair these efforts with the en-
forcement of laws that restrict camping in
public places, like parks, streets, and side-
walks. Cities Brief 11.

Laws like those are commonplace. By
one count, ‘‘a majority of cities have laws
restricting camping in public spaces,’’ and
nearly forty percent ‘‘have one or more
laws prohibiting camping citywide.’’ See
Brief for Western Regional Advocacy
Project as Amicus Curiae 7, n. 15 (em-
phasis deleted). Some have argued that
the enforcement of these laws can create
a ‘‘revolving door that circulates individu-
als experiencing homelessness from the
street to the criminal justice system and
back.’’ U. S. Interagency Council on
Homelessness, Searching Out Solutions 6
(2012). But many cities take a different
view. According to the National League of
Cities (a group that represents more than
19,000 American cities and towns), the
National Association of Counties (which
represents the Nation’s 3,069 counties)
and others across the American West,
these public-camping regulations are not
usually deployed as a front-line response
‘‘to criminalize homelessness.’’ Cities Brief
11. Instead, they are used to provide city
employees with the legal authority to ad-
dress ‘‘encampments that pose significant
health and safety risks’’ and to encourage
their inhabitants to accept other alterna-
tives like shelters, drug treatment pro-
grams, and mental-health facilities. Ibid.

Cities are not alone in pursuing this
approach. The federal government also re-
stricts ‘‘the storage of TTT sleeping bags,’’
as well as other ‘‘sleeping activities,’’ on
park lands. 36 C.F.R. §§ 7.96(i), (j)(1)
(2023). And it, too, has exercised that au-
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thority to clear certain ‘‘dangerous’’ en-
campments. National Park Service, Record
of Determination for Clearing the Unshel-
tered Encampment at McPherson Square
and Temporary Park Closure for Rehabili-
tation (Feb. 13, 2023).

Different governments may use these
laws in different ways and to varying de-
grees. See Cities Brief 11. But many
broadly agree that ‘‘policymakers need ac-
cess to the full panoply of tools in the
policy toolbox’’ to ‘‘tackle the complicated
issues of housing and homelessness.’’ Cali-
fornia Governor Brief 16; accord, Cities
Brief 11; Oregon Cities Brief 17.

B

Five years ago, the U. S. Court of Ap-
peals for the Ninth Circuit took one of
those tools off the table. In Martin v.
Boise, 920 F.3d 584 (2019), that court con-
sidered a public-camping ordinance in
Boise, Idaho, that made it a misdemeanor
to use ‘‘streets, sidewalks, parks, or public
places’’ for ‘‘camping.’’ Id., at 603 (internal
quotation marks omitted). According to
the Ninth Circuit, the Eighth Amend-
ment’s Cruel and Unusual Punishments
Clause barred Boise from enforcing its
public-camping ordinance against homeless
individuals who lacked ‘‘access to alterna-
tive shelter.’’ Id., at 615. That ‘‘access’’ was
lacking, the court said, whenever ‘‘ ‘there
is a greater number of homeless individu-
als in a jurisdiction than the number of
available beds in shelters.’ ’’ Id., at 617 (al-
terations omitted). According to the Ninth
Circuit, nearly three quarters of Boise’s
shelter beds were not ‘‘practically avail-
able’’ because the city’s charitable shelters
had a ‘‘religious atmosphere.’’ Id., at 609–
610, 618. Boise was thus enjoined from en-
forcing its camping laws against the plain-
tiffs. Ibid.

No other circuit has followed Martin’s
lead with respect to public-camping laws.

Nor did the decision go unremarked within
the Ninth Circuit. When the full court
denied rehearing en banc, several judges
wrote separately to note their dissent. In
one statement, Judge Bennett argued that
Martin was inconsistent with the Cruel
and Unusual Punishments Clause. That
provision, Judge Bennett contended, pro-
hibits certain methods of punishment a
government may impose after a criminal
conviction, but it does not ‘‘impose [any]
substantive limits on what conduct a state
may criminalize.’’ 920 F.3d, at 599–602. In
another statement, Judge Smith lamented
that Martin had ‘‘shackle[d] the hands of
public officials trying to redress the seri-
ous societal concern of homelessness.’’ Id.,
at 590. He predicted the decision would
‘‘wrea[k] havoc on local governments, resi-
dents, and businesses’’ across the Ameri-
can West. Ibid.

After Martin, similar suits proliferated
against Western cities within the Ninth
Circuit. As Judge Smith put it, ‘‘[i]f one
picks up a map of the western United
States and points to a city that appears on
it, there is a good chance that city has
already faced’’ a judicial injunction based
on Martin or the threat of one ‘‘in the few
short years since [the Ninth Circuit] initi-
ated its Martin experiment.’’ 72 F.4th, at
940; see, e.g., Boyd v. San Rafael, 2023
WL 7283885, *1–*2 (ND Cal., Nov. 2,
2023); Fund for Empowerment v. Phoenix,
646 F.Supp.3d 1117, 1132 (D Ariz. 2022);
Warren v. Chico, 2021 WL 2894648, *3
(ED Cal., July 8, 2021).

Consider San Francisco, where each
night thousands sleep ‘‘in tents and other
makeshift structures.’’ Brief for City and
County of San Francisco et al. as Amici
Curiae 8 (San Francisco Brief). Applying
Martin, a district court entered an injunc-
tion barring the city from enforcing ‘‘laws
and ordinances to prohibit involuntarily
homeless individuals from sitting, lying, or
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sleeping on public property.’’ Coalition on
Homelessness v. San Francisco, 647
F.Supp.3d 806, 841 (ND Cal. 2022). That
‘‘misapplication of this Court’s Eighth
Amendment precedents,’’ the Mayor tells
us, has ‘‘severely constrained San Francis-
co’s ability to address the homelessness
crisis.’’ San Francisco Brief 7. The city
‘‘uses enforcement of its laws prohibiting
camping’’ not to criminalize homelessness,
but ‘‘as one important tool among others to
encourage individuals experiencing home-
lessness to accept services and to help
ensure safe and accessible sidewalks and
public spaces.’’ Id., at 7–8. Judicial inter-
vention restricting the use of that tool, the
Mayor continues, ‘‘has led to painful re-
sults on the streets and in neighborhoods.’’
Id., at 8. ‘‘San Francisco has seen over half
of its offers of shelter and services reject-
ed by unhoused individuals, who often cite’’
the Martin order against the city ‘‘as their
justification to permanently occupy and
block public sidewalks.’’ Id., at 8–9.

An exceptionally large number of cities
and States have filed briefs in this Court
reporting experiences like San Francisco’s.
In the judgment of many of them, the
Ninth Circuit has inappropriately ‘‘lim-
it[ed] the tools available to local govern-
ments for tackling [what is a] complex and
difficult human issue.’’ Oregon Cities Brief
2. The threat of Martin injunctions, they
say, has ‘‘paralyze[d]’’ even commonsense
and good-faith efforts at addressing home-
lessness. Brief for City of Phoenix et al. as
Amici Curiae 36 (Phoenix Brief). The
Ninth Circuit’s intervention, they insist,
has prevented local governments from pur-
suing ‘‘effective solutions to this humani-
tarian crisis while simultaneously protect-
ing the remaining community’s right to
safely enjoy public spaces.’’ Brief for Inter-
national Municipal Lawyers Association et
al. as Amici Curiae on Pet. for Cert. 27
(Cities Cert. Brief); States Brief 11 (‘‘State
and local governments in the Ninth Circuit

have attempted a variety of solutions to
address the problems that public encamp-
ments inflict on their communities,’’ only to
have those ‘‘efforts TTT shut down by fed-
eral courts’’).

Many cities further report that, rather
than help alleviate the homelessness crisis,
Martin injunctions have inadvertently con-
tributed to it. The numbers of ‘‘[u]nshel-
tered homelessness,’’ they represent, have
‘‘increased dramatically in the Ninth Cir-
cuit since Martin.’’ Brief for League of
Oregon Cities et al. as Amici Curiae on
Pet. for Cert. 7 (boldface and capitalization
deleted). And, they say, Martin injunctions
have contributed to this trend by ‘‘weak-
en[ing]’’ the ability of public officials ‘‘to
persuade persons experiencing homeless-
ness to accept shelter beds and [other]
services.’’ Brief for Ten California Cities as
Amici Curiae on Pet. for Cert. 2. In Port-
land, for example, residents report some
unsheltered persons ‘‘often return within
days’’ of an encampment’s clearing, on the
understanding that ‘‘Martin TTT and its
progeny prohibit the [c]ity from imple-
menting more efficacious strategies.’’ Toz-
er Brief 5; Washington Sheriffs Brief 14
(Martin divests officers of the ‘‘ability to
compel [unsheltered] persons to leave en-
campments and obtain necessary ser-
vices’’). In short, they say, Martin
‘‘make[s] solving this crisis harder.’’ Cities
Cert. Brief 3.

All acknowledge ‘‘[h]omelessness is a
complex and serious social issue that cries
out for effective TTT responses.’’ Ibid. But
many States and cities believe ‘‘it is cru-
cial’’ for local governments to ‘‘have the
latitude’’ to experiment and find effective
responses. Id., at 27; States Brief 13–17.
‘‘Injunctions and the threat of federal liti-
gation,’’ they insist, ‘‘impede this demo-
cratic process,’’ undermine local govern-
ments, and do not well serve the homeless
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or others who live in the Ninth Circuit.
Cities Cert. Brief 27–28.

C

The case before us arises from a Martin
injunction issued against the city of Grants
Pass. Located on the banks of the Rogue
River in southwestern Oregon, the city is
home to roughly 38,000 people. Among
them are an estimated 600 individuals who
experience homelessness on a given day.
72 F.4th, at 874; App. to Pet. for Cert.
167a–168a; 212a–213a.

Like many American cities, Grants Pass
has laws restricting camping in public
spaces. Three are relevant here. The first
prohibits sleeping ‘‘on public sidewalks,
streets, or alleyways.’’ Grants Pass Munici-
pal Code § 5.61.020(A) (2023); App. to Pet.
for Cert. 221a. The second prohibits
‘‘[c]amping’’ on public property. § 5.61.030;
App. to Pet. for Cert. 222a (boldface delet-
ed). Camping is defined as ‘‘set[ting] up
TTT or remain[ing] in or at a campsite,’’
and a ‘‘[c]ampsite’’ is defined as ‘‘any place
where bedding, sleeping bag[s], or other
material used for bedding purposes, or any
stove or fire is placed TTT for the purpose
of maintaining a temporary place to live.’’
§§ 5.61.010(A)–(B); App. to Pet. for Cert.
221a. The third prohibits ‘‘[c]amping’’ and
‘‘[o]vernight parking’’ in the city’s parks.
§§ 6.46.090(A)–(B); 72 F.4th, at 876. Penal-
ties for violating these ordinances escalate
stepwise. An initial violation may trigger a

fine. §§ 1.36.010(I)–(J). Those who receive
multiple citations may be subject to an
order barring them from city parks for 30
days. § 6.46.350; App. to Pet. for Cert.
174a. And, in turn, violations of those or-
ders can constitute criminal trespass, pun-
ishable by a maximum of 30 days in prison
and a $1,250 fine. Ore. Rev. Stat.
§§ 164.245, 161.615(3), 161.635(1)(c) (2023).

Neither of the named plaintiffs before us
has been subjected to an order barring
them from city property or to criminal
trespass charges. Perhaps that is because
the city has traditionally taken a light-
touch approach to enforcement. The city’s
officers are directed ‘‘to provide law en-
forcement services to all members of the
community while protecting the rights,
dignity[,] and private property of the
homeless.’’ App. 152, Grants Pass Dept. of
Public Safety Policy Manual ¶428.1.1 (Dec.
17, 2018). Officers are instructed that
‘‘[h]omelessness is not a crime.’’ Ibid. And
they are ‘‘encouraged’’ to render ‘‘aid’’ and
‘‘support’’ to the homeless whenever possi-
ble. Id., at 153, ¶428.3.1

Still, shortly after the panel decision in
Martin, two homeless individuals, Gloria
Johnson and John Logan, filed suit chal-
lenging the city’s public-camping laws.
App. 37, Third Amended Complaint ¶¶6–7.
They claimed, among other things, that the
city’s ordinances violated the Eighth
Amendment’s Cruel and Unusual Punish-
ments Clause. Id., at 51, ¶66. And they

1. The dissent cites minutes from a community
roundtable meeting to suggest that officials in
Grants Pass harbored only punitive motives
when adopting their camping ban. Post, at
2234 – 2235 (opinion of SOTOMAYOR, J.).
But the dissent tells at best half the story
about that meeting. In his opening remarks,
the Mayor stressed that the city’s goal was to
‘‘find a balance between providing the help
[homeless] people need and not enabling TTT

aggressive negative behavior’’ some commu-
nity members had experienced. App. 112.
And, by all accounts, the ‘‘purpose’’ of the

meeting was to ‘‘develo[p] strategies to TTT

connect [homeless] people to services.’’ Ibid.
The city manager and others explained that
the city was dealing with problems of
‘‘harassment’’ and ‘‘defecation in public
places’’ by those who seemingly ‘‘do not want
to receive services.’’ Id., at 113, 118–120. At
the same time, they celebrated ‘‘the strong
commitment’’ from ‘‘faith-based entities’’ and
a ‘‘huge number of people’’ in the city, who
have ‘‘come together for projects’’ to support
the homeless, including by securing ‘‘funding
for a sobering center.’’ Id., at 115, 123.
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sought to pursue their claim on behalf of a
class encompassing ‘‘all involuntarily
homeless people living in Grants Pass.’’
Id., at 48, ¶52.2

The district court certified the class ac-
tion and enjoined the city from enforcing
its public-camping laws against the home-
less. While Ms. Johnson and Mr. Logan
generally sleep in their vehicles, the court
held, they could adequately represent the
class, for sleeping in a vehicle can some-
times count as unlawful ‘‘ ‘camping’ ’’ under
the relevant ordinances. App. to Pet. for
Cert. 219a (quoting Grants Pass Municipal
Code § 5.61.010). And, the court found,
everyone without shelter in Grants Pass
was ‘‘involuntarily homeless’’ because the
city’s total homeless population outnum-
bered its ‘‘ ‘practically available’ ’’ shelter
beds. App. to Pet. for Cert. 179a, 216a. In
fact, the court ruled, none of the beds at
Grants Pass’s charity-run shelter qualified
as ‘‘available.’’ They did not, the court said,
both because that shelter offers something
closer to transitional housing than ‘‘tempo-
rary emergency shelter,’’ and because the
shelter has rules requiring residents to
abstain from smoking and attend religious
services. Id., at 179a–180a. The Eighth
Amendment, the district court thus con-
cluded, prohibited Grants Pass from en-
forcing its laws against homeless individu-
als in the city. Id., at 182a–183a.

A divided panel of the Ninth Circuit
affirmed in relevant part. 72 F.4th, at 874–
896. The majority agreed with the district
court that all unsheltered individuals in
Grants Pass qualify as ‘‘involuntarily
homeless’’ because the city’s homeless pop-

ulation exceeds ‘‘available’’ shelter beds.
Id., at 894. And the majority further
agreed that, under Martin, the homeless
there cannot be punished for camping with
‘‘rudimentary forms of protection from the
elements.’’ 72 F.4th, at 896. In dissent,
Judge Collins questioned Martin’s consis-
tency with the Eighth Amendment and
lamented its ‘‘dire practical consequences’’
for the city and others like it. 72 F.4th, at
914 (internal quotation marks omitted).

The city sought rehearing en banc,
which the court denied over the objection
of 17 judges who joined five separate opin-
ions. Id., at 869, 924–945. Judge O’Scann-
lain, joined by 14 judges, criticized Mar-
tin’s ‘‘jurisprudential experiment’’ as
‘‘egregiously flawed and deeply damag-
ing—at war with the constitutional text,
history, and tradition.’’ 72 F.4th, at 925,
926, n. 2. Judge Bress, joined by 11 judges,
contended that Martin has ‘‘add[ed] enor-
mous and unjustified complication to an
already extremely complicated set of cir-
cumstances.’’ 72 F.4th, at 945. And Judge
Smith, joined by several others, described
in painstaking detail the ways in which, in
his view, Martin had thwarted good-faith
attempts by cities across the West, from
Phoenix to Sacramento, to address home-
lessness. 72 F.4th, at 934, 940–943.

Grants Pass filed a petition for certiora-
ri. A large number of States, cities, and
counties from across the Ninth Circuit and
the country joined Grants Pass in urging
the Court to grant review to assess the
Martin experiment. See Part I–B, supra.
We agreed to do so. 601 U. S. ––––, 144
S.Ct. 679, 217 L.Ed.2d 341 (2024).3

2. Another named plaintiff, Debra Blake,
passed away while this case was pending in
the Ninth Circuit, and her claims are not
before us. 72 F.4th 868, 880, n. 12 (2023).
Before us, the city does not dispute that the
remaining named plaintiffs face a credible
threat of sanctions under its ordinances.

3. Supporters of Grants Pass’s petition for cer-
tiorari included: The cities of Albuquerque,
Anchorage, Chico, Chino, Colorado Springs,
Fillmore, Garden Grove, Glendora,
Henderson, Honolulu, Huntington Beach, Las
Vegas, Los Angeles, Milwaukee, Murrieta,
Newport Beach, Orange, Phoenix, Placentia,
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II

A

[1–4] The Constitution and its Amend-
ments impose a number of limits on what
governments in this country may declare
to be criminal behavior and how they may
go about enforcing their criminal laws. Fa-
miliarly, the First Amendment prohibits
governments from using their criminal
laws to abridge the rights to speak, wor-
ship, assemble, petition, and exercise the
freedom of the press. The Equal Protec-
tion Clause of the Fourteenth Amendment
prevents governments from adopting laws
that invidiously discriminate between per-
sons. The Due Process Clauses of the Fifth
and Fourteenth Amendments ensure that
officials may not displace certain rules as-
sociated with criminal liability that are ‘‘so
old and venerable,’’ ‘‘ ‘so rooted in the tra-
ditions and conscience of our people[,] as
to be ranked as fundamental.’ ’’ Kahler v.
Kansas, 589 U.S. 271, 279, 140 S.Ct. 1021,
206 L.Ed.2d 312 (2020) (quoting Leland v.
Oregon, 343 U.S. 790, 798, 72 S.Ct. 1002,
96 L.Ed. 1302 (1952)). The Fifth and Sixth
Amendments require prosecutors and
courts to observe various procedures be-

fore denying any person of his liberty,
promising for example that every person
enjoys the right to confront his accusers
and have serious criminal charges resolved
by a jury of his peers. One could go on.

But if many other constitutional provi-
sions address what a government may
criminalize and how it may go about secur-
ing a conviction, the Eighth Amendment’s
prohibition against ‘‘cruel and unusual
punishments’’ focuses on what happens
next. That Clause ‘‘has always been consid-
ered, and properly so, to be directed at the
method or kind of punishment’’ a govern-
ment may ‘‘impos[e] for the violation of
criminal statutes.’’ Powell v. Texas, 392
U.S. 514, 531–532, 88 S.Ct. 2145, 20
L.Ed.2d 1254 (1968) (plurality opinion).

We have previously discussed the
Clause’s origins and meaning. In the 18th
century, English law still ‘‘formally tolerat-
ed’’ certain barbaric punishments like ‘‘di-
semboweling, quartering, public dissection,
and burning alive,’’ even though those
practices had by then ‘‘fallen into disuse.’’
Bucklew v. Precythe, 587 U.S. 119, 130, 139
S.Ct. 1112, 203 L.Ed.2d 521 (2019) (citing 4
W. Blackstone, Commentaries on the Laws

Portland, Providence, Redondo Beach, Rose-
ville, Saint Paul, San Clemente, San Diego,
San Francisco, San Juan Capistrano, Seattle,
Spokane, Tacoma, and Westminster; the Na-
tional League of Cities, representing more
than 19,000 American cities and towns; the
League of California Cities, representing 477
California cities; the League of Oregon Cities,
representing Oregon’s 241 cities; the Associa-
tion of Idaho Cities, representing Idaho’s 199
cities; the League of Arizona Cities and
Towns, representing all 91 incorporated Ari-
zona municipalities; the North Dakota League
of Cities, comprising 355 cities; the Counties
of Honolulu, San Bernardino, San Francisco,
and Orange; the National Association of
Counties, which represents the Nation’s 3,069
counties; the California State Association of
Counties, representing California’s 58 coun-
ties; the Special Districts Association of Ore-
gon, representing all of Oregon’s special dis-

tricts; the Washington State Association of
Municipal Attorneys, a nonprofit corporation
comprising attorneys representing Washing-
ton’s 281 cities and towns; the International
Municipal Lawyers Association, the largest
association of attorneys representing munici-
palities, counties, and special districts across
the country; the District Attorneys of Sacra-
mento and San Diego Counties, the California
State Sheriffs’ Association, the California Po-
lice Chiefs Association, and the Washington
State Association of Sheriffs and Police
Chiefs; California Governor Gavin Newsom
and San Francisco Mayor London Breed; and
a group of 20 States: Alabama, Alaska, Arkan-
sas, Florida, Idaho, Indiana, Kansas, Louisi-
ana, Mississippi, Missouri, Montana, Nebras-
ka, North Dakota, Oklahoma, South Carolina,
South Dakota, Texas, Utah, Virginia, and
West Virginia.
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of England 370 (1769) (Blackstone)). The
Cruel and Unusual Punishments Clause
was adopted to ensure that the new Nation
would never resort to any of those punish-
ments or others like them. Punishments
like those were ‘‘cruel’’ because they were
calculated to ‘‘ ‘superad[d]’ ’’ ‘‘ ‘terror, pain,
or disgrace.’ ’’ 587 U.S., at 130, 139 S.Ct.
1112 (quoting 4 Blackstone 370). And they
were ‘‘unusual’’ because, by the time of the
Amendment’s adoption, they had ‘‘long
fallen out of use.’’ 587 U.S., at 130, 139
S.Ct. 1112. Perhaps some of those who
framed our Constitution thought, as Jus-
tice Story did, that a guarantee against
those kinds of ‘‘atrocious’’ punishments
would prove ‘‘unnecessary’’ because no
‘‘free government’’ would ever employ any-
thing like them. 3 J. Story, Commentaries
on the Constitution of the United States
§ 1896, p. 750 (1833). But in adopting the
Eighth Amendment, the framers took no
chances.

[5] All that would seem to make the
Eighth Amendment a poor foundation on
which to rest the kind of decree the plain-
tiffs seek in this case and the Ninth Circuit
has endorsed since Martin. The Cruel and
Unusual Punishments Clause focuses on
the question what ‘‘method or kind of pun-
ishment’’ a government may impose after a
criminal conviction, not on the question
whether a government may criminalize
particular behavior in the first place or
how it may go about securing a conviction
for that offense. Powell, 392 U.S., at 531–
532, 88 S.Ct. 2145. To the extent the Con-
stitution speaks to those other matters, it
does so, as we have seen, in other provi-
sions.

[6] Nor, focusing on the criminal pun-
ishments Grant Pass imposes, can we say

they qualify as cruel and unusual. Recall
that, under the city’s ordinances, an initial
offense may trigger a civil fine. Repeat
offenses may trigger an order temporarily
barring an individual from camping in a
public park. Only those who later violate
an order like that may face a criminal
punishment of up to 30 days in jail and a
larger fine. See Part I–C, supra. None of
the city’s sanctions qualifies as cruel be-
cause none is designed to ‘‘superad[d]’’
‘‘terror, pain, or disgrace.’’ Bucklew, 587
U.S., at 130, 139 S.Ct. 1112 (internal quota-
tion marks omitted). Nor are the city’s
sanctions unusual, because similar punish-
ments have been and remain among ‘‘the
usual mode[s]’’ for punishing offenses
throughout the country. Pervear v. Com-
monwealth, 5 Wall. 475, 480, 18 L.Ed. 608
(1867); see 4 Blackstone 371–372; Timbs v.
Indiana, 586 U.S. 146, 165, 139 S.Ct. 682,
203 L.Ed.2d 11 (2019) (Thomas J., concur-
ring in judgment) (describing fines as
‘‘ ‘the drudge-horse of criminal justice,
probably the most common form of punish-
ment’ ’’ (some internal quotation marks
omitted)). In fact, large numbers of cities
and States across the country have long
employed, and today employ, similar pun-
ishments for similar offenses. See Part I–
A, supra; Brief for Professor John F.
Stinneford as Amicus Curiae 7–13 (collect-
ing historical and contemporary examples).
Notably, neither the plaintiffs nor the dis-
sent meaningfully contests any of this. See
Brief for Respondents 40.4

B

Instead, the plaintiffs and the dissent
pursue an entirely different theory. They
do not question that, by its terms, the
Cruel and Unusual Punishments Clause

4. This Court has never held that the Cruel and
Unusual Punishments Clause extends beyond
criminal punishments to civil fines and or-
ders, see Ingraham v. Wright, 430 U.S. 651,

666–668, 97 S.Ct. 1401, 51 L.Ed.2d 711
(1977), nor does this case present any occa-
sion to do so for none of the city’s sanctions
defy the Clause.
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speaks to the question what punishments
may follow a criminal conviction, not to
antecedent questions like what a State
may criminalize or how it may go about
securing a conviction. Yet, echoing the
Ninth Circuit in Martin, they insist one
notable exception exists.

In Robinson v. California, 370 U.S. 660,
82 S.Ct. 1417, 8 L.Ed.2d 758 (1962), the
plaintiffs and the dissent observe, this
Court addressed a challenge to a criminal
conviction under a California statute pro-
viding that ‘‘ ‘[n]o person shall TTT be ad-
dicted to the use of narcotics.’ ’’ Ibid., n. 1.
In response to that challenge, the Court
invoked the Cruel and Unusual Punish-
ments Clause to hold that California could
not enforce its law making ‘‘the ‘status’ of
narcotic addiction a criminal offense.’’ Id.,
at 666, 82 S.Ct. 1417. The Court recog-
nized that ‘‘imprisonment for ninety days
is not, in the abstract, a punishment which
is either cruel or unusual.’’ Id., at 667, 82
S.Ct. 1417. But, the Court reasoned, when
punishing ‘‘ ‘status,’ ’’ ‘‘[e]ven one day in
prison would be TTT cruel and unusual.’’
Id., at 666–667, 82 S.Ct. 1417.

In doing so, the Court stressed the lim-
its of its decision. It would have ruled
differently, the Court said, if California
had sought to convict the defendant for,
say, the knowing or intentional ‘‘use of
narcotics, for their purchase, sale, or pos-
session, or for antisocial or disorderly be-
havior resulting from their administra-
tion.’’ Id., at 666, 82 S.Ct. 1417. In fact, the
Court took pains to emphasize that it did
not mean to cast doubt on the States’
‘‘broad power’’ to prohibit behavior like
that, even by those, like the defendant,
who suffered from addiction. Id., at 664,
667–668, 82 S.Ct. 1417. The only problem,
as the Court saw it, was that California’s
law did not operate that way. Instead, it
made the mere status of being an addict a
crime. Id., at 666–667, 82 S.Ct. 1417. And it

was that feature of the law, the Court held,
that went too far.

Reaching that conclusion under the ban-
ner of the Eighth Amendment may have
come as a surprise to the litigants. Mr.
Robinson challenged his conviction princi-
pally on the ground that it offended the
Fourteenth Amendment’s guarantee of due
process of law. As he saw it, California’s
law violated due process because it pur-
ported to make unlawful a ‘‘status’’ rather
than the commission of any ‘‘volitional act.’’
See Brief for Appellant in Robinson v.
California, O. T. 1961, No. 61–554, p. 13
(Robinson Brief).

That framing may have made some
sense. Our due process jurisprudence has
long taken guidance from the ‘‘settled us-
age[s] TTT in England and in this country.’’
Hurtado v. California, 110 U.S. 516, 528, 4
S.Ct. 292, 28 L.Ed. 232 (1884); see also
Kahler, 589 U.S., at 279, 140 S.Ct. 1021.
And, historically, crimes in England and
this country have usually required proof of
some act (or actus reus) undertaken with
some measure of volition (mens rea). At
common law, ‘‘a complete crime’’ generally
required ‘‘both a will and an act.’’ 4 Black-
stone 21. This view ‘‘took deep and early
root in American soil’’ where, to this day, a
crime ordinarily arises ‘‘only from concur-
rence of an evil-meaning mind with an evil-
doing hand.’’ Morissette v. United States,
342 U.S. 246, 251–252, 72 S.Ct. 240, 96
L.Ed. 288 (1952). Measured against these
standards, California’s law was an anoma-
ly, as it required proof of neither of those
things.

Mr. Robinson’s resort to the Eighth
Amendment was comparatively brief. He
referenced it only in passing, and only for
the proposition that forcing a drug addict
like himself to go ‘‘ ‘cold turkey’ ’’ in a jail
cell after conviction entailed such ‘‘intense
mental and physical torment’’ that it was
akin to ‘‘the burning of witches at the
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stake.’’ Robinson Brief 30. The State re-
sponded to that argument with barely a
paragraph of analysis, Brief for Appellee
in Robinson v. California, O. T. 1961, No.
61–554, pp. 22–23, and it received virtually
no attention at oral argument. By almost
every indication, then, Robinson was set to
be a case about the scope of the Due
Process Clause, or perhaps an Eighth
Amendment case about whether forcing an
addict to withdraw from drugs after con-
viction qualified as cruel and unusual pun-
ishment.

Of course, the case turned out different-
ly. Bypassing Mr. Robinson’s primary Due
Process Clause argument, the Court chart-
ed its own course, reading the Cruel and
Unusual Punishments Clause to impose a
limit not just on what punishments may
follow a criminal conviction but what a
State may criminalize to begin with. It was
a view unprecedented in the history of the
Court before 1962. In dissent, Justice
White lamented that the majority had em-
braced an ‘‘application of ‘cruel and unusu-
al punishment’ so novel that’’ it could not
possibly be ‘‘ascribe[d] to the Framers of
the Constitution.’’ 370 U.S., at 689, 82 S.Ct.
1417. Nor, in the 62 years since Robinson,
has this Court once invoked it as authority
to decline the enforcement of any criminal
law, leaving the Eighth Amendment in-
stead to perform its traditional function of
addressing the punishments that follow a
criminal conviction.

Still, no one has asked us to reconsider
Robinson. Nor do we see any need to do
so today. Whatever its persuasive force as
an interpretation of the Eighth Amend-

ment, it cannot sustain the Ninth Circuit’s
course since Martin. In Robinson, the
Court expressly recognized the ‘‘broad
power’’ States enjoy over the substance of
their criminal laws, stressing that they
may criminalize knowing or intentional
drug use even by those suffering from
addiction. 370 U.S., at 664, 666, 82 S.Ct.
1417. The Court held only that a State may
not criminalize the ‘‘ ‘status’ ’’ of being an
addict. Id., at 666, 82 S.Ct. 1417. In crimi-
nalizing a mere status, Robinson stressed,
California had taken a historically anoma-
lous approach toward criminal liability.
One, in fact, this Court has not encoun-
tered since Robinson itself.

Public camping ordinances like those be-
fore us are nothing like the law at issue in
Robinson. Rather than criminalize mere
status, Grants Pass forbids actions like
‘‘occupy[ing] a campsite’’ on public proper-
ty ‘‘for the purpose of maintaining a tem-
porary place to live.’’ Grants Pass Munici-
pal Code §§ 5.61.030, 5.61.010; App. to Pet.
for Cert. 221a–222a. Under the city’s laws,
it makes no difference whether the
charged defendant is homeless, a back-
packer on vacation passing through town,
or a student who abandons his dorm room
to camp out in protest on the lawn of a
municipal building. See Part I–C, supra;
Blake v. Grants Pass, No. 1:18–cv–01823
(D Ore.), ECF Doc. 63–4, pp. 2, 16; Tr. of
Oral Arg. 159. In that respect, the city’s
laws parallel those found in countless juris-
dictions across the country. See Part I–A,
supra. And because laws like these do not
criminalize mere status, Robinson is not
implicated.5

5. At times, the dissent seems to suggest, mis-
takenly, that laws like Grants Pass’s apply
only to the homeless. See post, at 2234 –
2235. That view finds no support in the laws
before us. Perhaps the dissent means to sug-
gest that some cities selectively ‘‘enforce’’
their public-camping laws only against home-
less persons. See post, at 2236 – 2238. But if
that’s the dissent’s theory, it is not one that

arises under the Eighth Amendment’s Cruel
and Unusual Punishments Clause. Instead, if
anything, it may implicate due process and
our precedents regarding selective prosecu-
tion. See, e.g., United States v. Armstrong, 517
U.S. 456, 116 S.Ct. 1480, 134 L.Ed.2d 687
(1996). No claim like that is before us in this
case.
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C

If Robinson does not control this case,
the plaintiffs and the dissent argue, we
should extend it so that it does. Perhaps a
person does not violate ordinances like
Grants Pass’s simply by being homeless
but only by engaging in certain acts (actus
rei) with certain mental states (mentes
reae). Still, the plaintiffs and the dissent
insist, laws like these seek to regulate
actions that are in some sense ‘‘involun-
tary,’’ for some homeless persons cannot
help but do what the law forbids. See Brief
for Respondents 24–25, 29, 32; post, at
2236 – 2237 (opinion of SOTOMAYOR, J.).
And, the plaintiffs and the dissent contin-
ue, we should extend Robinson to prohibit
the enforcement of laws that operate this
way—laws that don’t proscribe status as
such but that proscribe acts, even acts
undertaken with some required mental
state, the defendant cannot help but un-
dertake. Post, at 2236 – 2237. To rule
otherwise, the argument goes, would ‘‘ ‘ef-
fectively’ ’’ allow cities to punish a person
because of his status. Post, at 2241. The
Ninth Circuit pursued just this line of
thinking below and in Martin.

The problem is, this Court has already
rejected that view. In Powell v. Texas, 392
U.S. 514, 88 S.Ct. 2145, 20 L.Ed.2d 1254
(1968), the Court confronted a defendant
who had been convicted under a Texas
statute making it a crime to ‘‘ ‘get drunk or
be found in a state of intoxication in any
public place.’ ’’ Id., at 517, 88 S.Ct. 2145
(plurality opinion). Like the plaintiffs here,
Mr. Powell argued that his drunkenness
was an ‘‘ ‘involuntary’ ’’ byproduct of his
status as an alcoholic. Id., at 533, 88 S.Ct.
2145. Yes, the statute required proof of an
act (becoming drunk or intoxicated and
then proceeding into public), and perhaps
some associated mental state (for presum-

ably the defendant knew he was drinking
and maybe even knew he made his way to
a public place). Still, Mr. Powell contended,
Texas’s law effectively criminalized his sta-
tus as an alcoholic because he could not
help but doing as he did. Ibid.  Justice
Fortas embraced that view, but only in
dissent: He would have extended Robinson
to cover conduct that flows from any ‘‘con-
dition [the defendant] is powerless to
change.’’ 392 U.S., at 567, 88 S.Ct. 2145
(Fortas, J., dissenting).

The Court did not agree. Writing for a
plurality, Justice Marshall observed that
Robinson had authorized ‘‘a very small’’
intrusion by courts ‘‘into the substantive
criminal law’’ ‘‘under the aegis of the Cruel
and Unusual Punishment[s] Clause.’’ 392
U.S., at 533, 88 S.Ct. 2145. That small
intrusion, Justice Marshall said, prevents
States only from enforcing laws that crimi-
nalize ‘‘a mere status.’’ Id., at 532, 88 S.Ct.
2145. It does nothing to curtail a State’s
authority to secure a conviction when ‘‘the
accused has committed some act TTT soci-
ety has an interest in preventing.’’ Id., at
533, 88 S.Ct. 2145. That remains true, Jus-
tice Marshall continued, regardless wheth-
er the defendant’s act ‘‘in some sense’’
might be described as ‘‘ ‘involuntary’ or
‘occasioned by’ ’’ a particular status. Ibid.
(emphasis added). In this, Justice Marshall
echoed Robinson itself, where the Court
emphasized that California remained free
to criminalize intentional or knowing drug
use even by addicts whose conduct, too, in
some sense could be considered involun-
tary. See Robinson, 370 U.S., at 664, 666,
82 S.Ct. 1417. Based on all this, Justice
Marshall concluded, because the defendant
before the Court had not been convicted
‘‘for being’’ an ‘‘alcoholic, but for [engaging
in the act of] being in public while drunk
on a particular occasion,’’ Robinson did not
apply. Powell, 392 U.S., at 532, 88 S.Ct.
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2145.6

This case is no different from Powell.
Just as there, the plaintiffs here seek to
expand Robinson’s ‘‘small’’ intrusion ‘‘into
the substantive criminal law.’’ Just as
there, the plaintiffs here seek to extend its
rule beyond laws addressing ‘‘mere status’’
to laws addressing actions that, even if
undertaken with the requisite mens rea,
might ‘‘in some sense’’ qualify as ‘‘ ‘invol-
untary.’ ’’ And just as Powell could find
nothing in the Eighth Amendment permit-
ting that course, neither can we. As we
have seen, Robinson already sits uneasily
with the Amendment’s terms, original
meaning, and our precedents. Its holding
is restricted to laws that criminalize ‘‘mere
status.’’ Nothing in the decision called into
question the ‘‘broad power’’ of States to
regulate acts undertaken with some mens
rea. And, just as in Powell, we discern
nothing in the Eighth Amendment that
might provide us with lawful authority to
extend Robinson beyond its narrow hold-
ing.

[7] To be sure, and once more, a vari-
ety of other legal doctrines and constitu-
tional provisions work to protect those in
our criminal justice system from a convic-
tion. Like some other jurisdictions, Oregon
recognizes a ‘‘necessity’’ defense to certain
criminal charges. It may be that defense
extends to charges for illegal camping
when it comes to those with nowhere else
to go. See State v. Barrett, 302 Ore.App.

23, 28, 460 P.3d 93, 96 (2020) (citing Ore.
Rev. Stat. § 161.200). Insanity, diminished-
capacity, and duress defenses also may be
available in many jurisdictions. See Powell,
392 U.S., at 536, 88 S.Ct. 2145. States and
cities are free as well to add additional
substantive protections. Since this litiga-
tion began, for example, Oregon itself has
adopted a law specifically addressing how
far its municipalities may go in regulating
public camping. See, e.g., Ore. Rev. Stat.
§ 195.530(2) (2023). For that matter, noth-
ing in today’s decision prevents States,
cities, and counties from going a step fur-
ther and declining to criminalize public
camping altogether. For its part, the Con-
stitution provides many additional limits
on state prosecutorial power, promising
fair notice of the laws and equal treatment
under them, forbidding selective prosecu-
tions, and much more besides. See Part
II–A, supra; and n. 5, supra. All this rep-
resents only a small sample of the legion
protections our society affords a presump-
tively free individual from a criminal con-
viction. But aside from Robinson, a case
directed to a highly unusual law that con-
demned status alone, this Court has never
invoked the Eighth Amendment’s Cruel
and Unusual Punishments Clause to per-
form that function.

D

Not only did Powell decline to extend
Robinson to ‘‘involuntary’’ acts, it stressed

6. Justice White, who cast the fifth vote up-
holding the conviction, concurred in the re-
sult. Writing only for himself, Justice White
expressed some sympathy for Justice Fortas’s
theory, but ultimately deemed that ‘‘novel
construction’’ of the Eighth Amendment ‘‘un-
necessary to pursue’’ because the defendant
hadn’t proven that his alcoholism made him
‘‘unable to stay off the streets on the night in
question.’’ 392 U.S., at 552, n. 4, 553–554, 88
S.Ct. 2145 (White, J., concurring in result). In
Martin, the Ninth Circuit suggested Justice
White’s solo concurrence somehow rendered

the Powell dissent controlling and the plurali-
ty a dissent. See Martin v. Boise, 920 F.3d
584, 616–617 (2019). Before us, neither the
plaintiffs nor the dissent defend that theory,
and for good reason: In the years since Pow-
ell, this Court has repeatedly relied on Justice
Marshall’s opinion, as we do today. See, e.g.,
Kahler v. Kansas, 589 U.S. 271, 280, 140 S.Ct.
1021, 206 L.Ed.2d 312 (2020); Clark v. Ari-
zona, 548 U.S. 735, 768, n. 38, 126 S.Ct.
2709, 165 L.Ed.2d 842 (2006); Jones v. United
States, 463 U.S. 354, 365, n. 13, 103 S.Ct.
3043, 77 L.Ed.2d 694 (1983).
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the dangers that would likely attend any
attempt to do so. Were the Court to pur-
sue that path in the name of the Eighth
Amendment, Justice Marshall warned, ‘‘it
is difficult to see any limiting principle that
would serve to prevent this Court from
becoming TTT the ultimate arbiter of the
standards of criminal responsibility, in di-
verse areas of the criminal law, throughout
the country.’’ Powell, 392 U.S., at 533, 88
S.Ct. 2145. After all, nothing in the
Amendment’s text or history exists to
‘‘confine’’ or guide our review. Id., at 534,
88 S.Ct. 2145. Unaided by those sources,
we would be left ‘‘to write into the Consti-
tution’’ our own ‘‘formulas,’’ many of which
would likely prove unworkable in practice.
Id., at 537, 88 S.Ct. 2145. Along the way,
we would interfere with ‘‘essential consid-
erations of federalism’’ that reserve to the
States primary responsibility for drafting
their own criminal laws. Id., at 535, 88
S.Ct. 2145.

In particular, Justice Marshall observed,
extending Robinson to cover involuntary
acts would effectively ‘‘impe[l]’’ this Court
‘‘into defining’’ something akin to a new
‘‘insanity test in constitutional terms.’’ 392
U.S., at 536, 88 S.Ct. 2145. It would be-
cause an individual like the defendant in
Powell does not dispute that he has com-
mitted an otherwise criminal act with the
requisite mens rea, yet he seeks to be
excused from ‘‘moral accountability’’ be-
cause of his ‘‘ ‘condition.’ ’’ Id., at 535–536,
88 S.Ct. 2145. And ‘‘[n]othing,’’ Justice
Marshall said, ‘‘could be less fruitful than
for this Court’’ to try to resolve for the
Nation profound questions like that under
a provision of the Constitution that does
not speak to them. Id., at 536, 88 S.Ct.
2145. Instead, Justice Marshall reasoned,
such matters are generally left to be re-
solved through ‘‘productive’’ democratic
‘‘dialogue’’ and ‘‘experimentation,’’ not by
‘‘freez[ing]’’ any particular, judicially pre-

ferred approach ‘‘into a rigid constitutional
mold.’’ Id., at 537, 88 S.Ct. 2145.

We recently reemphasized that last
point in Kahler v. Kansas in the context of
a Due Process Clause challenge. Drawing
on Justice Marshall’s opinion in Powell, we
acknowledged that ‘‘a state rule about
criminal liability’’ may violate due process
if it departs from a rule ‘‘so rooted in the
traditions’’ of this Nation that it might be
said to ‘‘ran[k] as fundamental.’’ 589 U.S.,
at 279, 140 S.Ct. 1021 (internal quotation
marks omitted). But, we stressed, ques-
tions about whether an individual who has
committed a proscribed act with the requi-
site mental state should be ‘‘reliev[ed of]
responsibility,’’ id., at 283, 140 S.Ct. 1021,
due to a lack of ‘‘moral culpability,’’ id., at
286, 140 S.Ct. 1021, are generally best
resolved by the people and their elected
representatives. Those are questions, we
said, ‘‘of recurrent controversy’’ to which
history supplies few ‘‘entrenched’’ answers,
and on which the Constitution generally
commands ‘‘no one view.’’ Id., at 296, 140
S.Ct. 1021.

The Ninth Circuit’s Martin experiment
defied these lessons. Under Martin,
judges take from elected representatives
the questions whether and when someone
who has committed a proscribed act with a
requisite mental state should be ‘‘relieved
of responsibility’’ for lack of ‘‘moral culpa-
bility.’’ 598 U.S., at 283, 286, 143 S.Ct. 940.
And Martin exemplifies much of what can
go wrong when courts try to resolve mat-
ters like those unmoored from any secure
guidance in the Constitution.

Start with this problem. Under Martin,
cities must allow public camping by those
who are ‘‘involuntarily’’ homeless. 72 F.4th,
at 877 (citing Martin, 920 F.3d, at 617, n.
8). But how are city officials and law en-
forcement officers to know what it means
to be ‘‘involuntarily’’ homeless, or whether
any particular person meets that stan-
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dard? Posing the questions may be easy;
answering them is not. Is it enough that a
homeless person has turned down an offer
of shelter? Or does it matter why? Cities
routinely confront individuals who decline
offers of shelter for any number of rea-
sons, ranging from safety concerns to indi-
vidual preferences. See Part I–A, supra.
How are cities and their law enforcement
officers on the ground to know which of
these reasons are sufficiently weighty to
qualify a person as ‘‘involuntarily’’ home-
less?

If there are answers to those questions,
they cannot be found in the Cruel and
Unusual Punishments Clause. Nor do fed-
eral judges enjoy any special competence
to provide them. Cities across the West
report that the Ninth Circuit’s ill-defined
involuntariness test has proven ‘‘unwork-
able.’’ Oregon Cities Brief 3; see Phoenix
Brief 11. The test, they say, has left them
‘‘with little or no direction as to the scope
of their authority in th[eir] day-to-day po-
licing contacts,’’ California Sheriffs Brief 6,
and under ‘‘threat of federal litigation TTT

at all times and in all circumstances,’’ Ore-
gon Cities Brief 6–7.

To be sure, Martin attempted to head
off these complexities through some back-
of-the-envelope arithmetic. The Ninth Cir-
cuit said a city needs to consider individu-
als ‘‘involuntarily’’ homeless (and thus enti-
tled to camp on public property) only when
the overall homeless population exceeds
the total number of ‘‘adequate’’ and ‘‘prac-
tically available’’ shelter beds. See 920
F.3d, at 617–618, and n. 8. But as some-
times happens with abstract rules created
by those far from the front lines, that test
has proven all but impossible to administer
in practice.

City officials report that it can be ‘‘mon-
umentally difficult’’ to keep an accurate
accounting of those experiencing home-
lessness on any given day. Los Angeles

Cert. Brief 14. Often, a city’s homeless
population ‘‘fluctuate[s] dramatically,’’ in
part because homelessness is an inherent-
ly dynamic status. Brief for City of San
Clemente as Amicus Curiae 16 (San
Clemente Brief). While cities sometimes
make rough estimates based on a single
point-in-time count, they say it would be
‘‘impossibly expensive and difficult’’ to un-
dertake that effort with any regularity.
Id., at 17. In Los Angeles, for example, it
takes three days to count the homeless
population block-by-block—even with the
participation of thousands of volunteers.
Martin, 920 F.3d, at 595 (Smith, J., dis-
senting from denial of rehearing en banc).

Beyond these complexities, more await.
Suppose even large cities could keep a
running tally of their homeless citizens
forevermore. And suppose further that
they could keep a live inventory of avail-
able shelter beds. Even so, cities face
questions over which shelter beds count as
‘‘adequate’’ and ‘‘available’’ under Martin.
Id., at 617, and n. 8. Rather than resolve
the challenges associated with defining
who qualifies as ‘‘involuntarily’’ homeless,
these standards more nearly return us to
them. Is a bed ‘‘available’’ to a smoker if
the shelter requires residents to abstain
from nicotine, as the shelter in Grants
Pass does? 72 F.4th, at 896; App. 39, Third
Amended Complaint ¶13. Is a bed ‘‘avail-
able’’ to an atheist if the shelter includes
‘‘religious’’ messaging? 72 F.4th, at 877.
And how is a city to know whether the
accommodations it provides will prove ‘‘ad-
equate’’ in later litigation? 920 F.3d, at 617,
n. 8. Once more, a large number of cities in
the Ninth Circuit tell us they have no way
to be sure. See, e.g., Phoenix Brief 28; San
Clemente Brief 8–12; Brief for City of Los
Angeles as Amicus Curiae 22–23 (‘‘What
may be available, appropriate, or actually
beneficial to one [homeless] person, might
not be so to another’’).
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Consider an example. The city of Chico,
California, thought it was complying with
Martin when it constructed an outdoor
shelter facility at its municipal airport to
accommodate its homeless population.
Warren v. Chico, 2021 WL 2894648, *3
(ED Cal., July 8, 2021). That shelter, we
are told, included ‘‘protective fencing, large
water totes, handwashing stations, porta-
ble toilets, [and] a large canopy for shade.’’
Brief for City of Chico as Amicus Curiae
on Pet. for Cert. 16. Still, a district court
enjoined the city from enforcing its public-
camping ordinance. Why? Because, in that
court’s view, ‘‘appropriate’’ shelter re-
quires ‘‘ ‘indoo[r],’ ’’ not outdoor, spaces.
Warren, 2021 WL 2894648, *3 (quoting
Martin, 920 F.3d, at 617). One federal
court in Los Angeles ruled, during the
COVID pandemic, that ‘‘adequate’’ shelter
must also include nursing staff, testing for
communicable diseases, and on-site securi-
ty, among other things. See LA Alliance
for Hum. Rights v. Los Angeles, 2020 WL
2512811, *4 (CD Cal., May 15, 2020). By
imbuing the availability of shelter with
constitutional significance in this way,
many cities tell us, Martin and its progeny
have ‘‘paralyzed’’ communities and pre-
vented them from implementing even poli-
cies designed to help the homeless while
remaining sensitive to the limits of their
resources and the needs of other citizens.
Cities Cert. Brief 4 (boldface and capitali-
zation deleted).

There are more problems still. The
Ninth Circuit held that ‘‘involuntarily’’
homeless individuals cannot be punished
for camping with materials ‘‘necessary to
protect themselves from the elements.’’ 72
F.4th, at 896. It suggested, too, that cities
cannot proscribe ‘‘life-sustaining act[s]’’
that flow necessarily from homelessness.
72 F.4th, at 921 (joint statement of Silver
and Gould, JJ., regarding denial of rehear-
ing). But how far does that go? The plain-
tiffs before us suggest a blanket is all that

is required in Grants Pass. Brief for Re-
spondents 14. But might a colder climate
trigger a right to permanent tent encamp-
ments and fires for warmth? Because the
contours of this judicial right are so ‘‘un-
certai[n],’’ cities across the West have been
left to guess whether Martin forbids their
officers from removing everything from
tents to ‘‘portable heaters’’ on city side-
walks. Brief for City of Phoenix et al. on
Pet. for Cert. 19, 29 (Phoenix Cert. Brief).
There is uncertainty, as well, over whether
Martin requires cities to tolerate other
acts no less ‘‘attendant [to] survival’’ than
sleeping, such as starting fires to cook food
and ‘‘public urination [and] defecation.’’
Phoenix Cert. Brief 29–30; see also Maho-
ney v. Sacramento, 2020 WL 616302, *3
(ED Cal., Feb. 10, 2020) (indicating that
‘‘the [c]ity may not prosecute or otherwise
penalize the [homeless] for eliminating in
public if there is no alternative to doing
so’’). By extending Robinson beyond the
narrow class of status crimes, the Ninth
Circuit has created a right that has proven
‘‘impossible’’ for judges to delineate except
‘‘by fiat.’’ Powell, 392 U.S., at 534, 88 S.Ct.
2145.

Doubtless, the Ninth Circuit’s interven-
tion in Martin was well-intended. But
since the trial court entered its injunction
against Grants Pass, the city shelter re-
ports that utilization of its resources has
fallen by roughly 40 percent. See Brief for
Grants Pass Gospel Rescue Mission as
Amicus Curiae 4–5. Many other cities of-
fer similar accounts about their experi-
ences after Martin, telling us the decision
has made it more difficult, not less, to help
the homeless accept shelter off city
streets. See Part I–B, supra (recounting
examples). Even when ‘‘policymakers
would prefer to invest in more permanent’’
programs and policies designed to benefit
homeless and other citizens, Martin has
forced these ‘‘overwhelmed jurisdictions to
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concentrate public resources on temporary
shelter beds.’’ Cities Brief 25; see Oregon
Cities Brief 17–20; States Brief 16–17. As a
result, cities report, Martin has under-
mined their efforts to balance conflicting
public needs and mired them in litigation
at a time when the homelessness crisis
calls for action. See States Brief 16–17.

All told, the Martin experiment is per-
haps just what Justice Marshall anticipat-
ed ones like it would be. The Eighth
Amendment provides no guidance to ‘‘con-
fine’’ judges in deciding what conduct a
State or city may or may not proscribe.
Powell, 392 U.S., at 534, 88 S.Ct. 2145.
Instead of encouraging ‘‘productive dia-
logue’’ and ‘‘experimentation’’ through our
democratic institutions, courts have frozen
in place their own ‘‘formulas’’ by ‘‘fiat.’’
Id., at 534, 537, 88 S.Ct. 2145. Issued by
federal courts removed from realities on
the ground, those rules have produced
confusion. And they have interfered with
‘‘essential considerations of federalism,’’
taking from the people and their elected
leaders difficult questions traditionally
‘‘thought to be the[ir] province.’’ Id., at
535–536, 88 S.Ct. 2145.7

E

Rather than address what we have actu-
ally said, the dissent accuses us of extend-
ing to local governments an ‘‘unfettered

freedom to punish,’’ post, at 2241, and
stripping away any protections ‘‘the Con-
stitution’’ has against ‘‘criminalizing sleep-
ing,’’ post, at 2230. ‘‘Either stay awake,’’
the dissent warns, ‘‘or be arrested.’’ Post,
at 2228. That is gravely mistaken. We hold
nothing of the sort. As we have stressed,
cities and States are not bound to adopt
public-camping laws. They may also choose
to narrow such laws (as Oregon itself has
recently). Beyond all that, many substan-
tive legal protections and provisions of the
Constitution may have important roles to
play when States and cities seek to enforce
their laws against the homeless. See Parts
II–A, II–C, supra. The only question we
face is whether one specific provision of
the Constitution—the Cruel and Unusual
Punishments Clause of the Eighth Amend-
ment—prohibits the enforcement of public-
camping laws.

Nor does the dissent meaningfully en-
gage with the reasons we have offered for
our conclusion on that question. It claims
that we ‘‘gratuitously’’ treat Robinson ‘‘as
an outlier.’’ Post, at 2234, and n. 2. But the
dissent does not dispute that the law Rob-
inson faced was an anomaly, punishing
mere status. The dissent does not dispute
that Robinson’s decision to address that
law under the rubric of the Eighth Amend-
ment is itself hard to square with the
Amendment’s text and this Court’s other
precedents interpreting it. And the dissent

7. The dissent suggests we cite selectively to
the amici and ‘‘see only what [we] wan[t]’’ in
their briefs. Post, at 2240 – 2241. In fact, all
the States, cities, and counties listed above
(n. 3, supra) asked us to review this case.
Among them all, the dissent purports to iden-
tify just two public officials and two cities
that, according to the dissent, support its
view. Post, at 2240 – 2241. But even among
that select group, the dissent overlooks the
fact that each expresses strong dissatisfaction
with how Martin has been applied in prac-
tice. See San Francisco Brief 15, 26 (‘‘[T]he
Ninth Circuit and its lower courts have re-
peatedly misapplied and overextended the

Eighth Amendment’’ and ‘‘hamstrung San
Francisco’s balanced approach to addressing
the homelessness crisis’’); Brief for City of
Los Angeles as Amicus Curiae 6 (‘‘[T]he
sweeping rationale in Martin TTT calls into
question whether cities can enforce public
health and safety laws’’); California Governor
Brief 3 (‘‘In the wake of Martin, lower courts
have blocked efforts to clear encampments
while micromanaging what qualifies as a
suitable offer of shelter’’). And for all the
reasons we have explored and so many other
cities have suggested, we see no principled
basis under the Eighth Amendment for feder-
al judges to administer anything like Martin.
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all but ignores Robinson’s own insistence
that a different result would have obtained
in that case if the law there had proscribed
an act rather than status alone.

Tellingly, too, the dissent barely men-
tions Justice Marshall’s opinion in Powell.
There, reasoning exactly as we do today,
Justice Marshall refused to extend Robin-
son to actions undertaken, ‘‘in some sense,
‘involuntar[ily].’ ’’ 392 U.S., at 533, 88 S.Ct.
2145. Rather than confront any of this, the
dissent brusquely calls Powell a ‘‘straw-
man’’ and seeks to distinguish it on the
inscrutable ground that Grants Pass penal-
izes ‘‘status[-defining]’’ (rather than ‘‘invol-
untary’’) conduct. Post, at 2240. But what-
ever that might mean, it is no answer to
the reasoning Justice Marshall offered, to
its obvious relevance here, or to the fact
this Court has since endorsed Justice Mar-
shall’s reasoning as correct in cases like
Kahler and Jones, cases that go undis-
cussed in the dissent. See n. 6, supra. The
only extraordinary result we might reach
in this case is one that would defy Powell,
ignore the historical reach of the Eighth
Amendment, and transform Robinson’s
narrow holding addressing a peculiar law
punishing status alone into a new rule that
would bar the enforcement of laws that

are, as the dissent puts it, ‘‘ ‘pervasive’ ’’
throughout the country. Post, at 2236; Part
I–A, supra.

To be sure, the dissent seeks to portray
the new rule it advocates as a modest,
‘‘limited,’’ and ‘‘narrow’’ one addressing
only those who wish to fulfill a ‘‘biological
necessity’’ and ‘‘keep warm outside with a
blanket’’ when they have no other ‘‘ade-
quate’’ place ‘‘to go.’’ Post, at 2228, 2230,
2232 – 2233, 2239, 2240 – 2241. But that
reply blinks the difficult questions that
necessarily follow and the Ninth Circuit
has been forced to confront: What does it
mean to be ‘‘involuntarily’’ homeless with
‘‘no place to go’’? What kind of ‘‘adequate’’
shelter must a city provide to avoid being
forced to allow people to camp in its parks
and on its sidewalks? And what are people
entitled to do and use in public spaces to
‘‘keep warm’’ and fulfill other ‘‘biological
necessities’’?8

Those unavoidable questions have
plunged courts and cities across the Ninth
Circuit into waves of litigation. And with-
out anything in the Eighth Amendment to
guide them, any answers federal judges
can offer (and have offered) come, as Jus-
tice Marshall foresaw, only by way of
‘‘fiat.’’ Powell, 392 U.S., at 534, 88 S.Ct.

8. The dissent brushes aside these questions,
declaring that ‘‘available answers’’ exist in the
decisions below. Post, at 2239. But the dissent
misses the point. The problem, as Justice
Marshall discussed, is not that it is impossible
for someone to dictate answers to these ques-
tions. The problem is that nothing in the
Eighth Amendment gives federal judges the
authority or guidance they need to answer
them in a principled way. Take just two exam-
ples. First, the dissent says, a city seeking to
ban camping must provide ‘‘adequate’’ shelter
for those with ‘‘no place to go.’’ Post, at
2239 – 2240. But it never says what qualifies
as ‘‘adequate’’ shelter. Ibid. And, as we have
seen, cities and courts across the Ninth Cir-
cuit have struggled mightily with that ques-
tion, all with nothing in the Eighth Amend-
ment to guide their work. Second, the dissent

seems to think that, if a city lacks enough
‘‘adequate’’ shelter, it must permit ‘‘ ‘bed-
ding’ ’’ in public spaces, but not campfires,
tents, or ‘‘ ‘public urination or defecation.’ ’’
Post, at 2235 – 2236, 2239 – 2240, 2240 –
2241. But where does that rule come from,
the federal register? See post, at 2239 – 2240.
After Martin, again as we have seen, many
courts have taken a very different view. The
dissent never explains why it disagrees with
those courts. Instead, it merely quotes the
district court’s opinion in this case that an-
nounced a rule it seems the dissent happens
to prefer. By elevating Martin over our own
precedents and the Constitution’s original
public meaning, the dissent faces difficult
choices that cannot be swept under the rug—
ones that it can resolve not by anything found
in the Eighth Amendment, only by fiat.
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2145. The dissent cannot escape that hard
truth. Nor can it escape the fact that, far
from narrowing Martin, it would expand
its experiment from one circuit to the en-
tire country—a development without any
precedent in this Court’s history. One that
would authorize federal judges to freeze
into place their own rules on matters long
‘‘thought to be the province’’ of state and
local leaders, id., at 536, 88 S.Ct. 2145, and
one that would deny communities the
‘‘wide latitude’’ and ‘‘flexibility’’ even the
dissent acknowledges they need to address
the homelessness crisis, post, at 2228 –
2229, 2230.

III

Homelessness is complex. Its causes are
many. So may be the public policy re-
sponses required to address it. At bottom,
the question this case presents is whether
the Eighth Amendment grants federal
judges primary responsibility for assessing
those causes and devising those responses.
It does not. Almost 200 years ago, a visitor
to this country remarked upon the ‘‘ex-
treme skill with which the inhabitants of
the United States succeed in proposing a
common object to the exertions of a great
many men, and in getting them voluntarily
to pursue it.’’ 2 A. de Tocqueville, Democ-
racy in America 129 (H. Reeve transl.
1961). If the multitude of amicus briefs
before us proves one thing, it is that the
American people are still at it. Through
their voluntary associations and charities,
their elected representatives and appoint-
ed officials, their police officers and mental
health professionals, they display that
same energy and skill today in their ef-
forts to address the complexities of the
homelessness challenge facing the most
vulnerable among us.

Yes, people will disagree over which pol-
icy responses are best; they may experi-
ment with one set of approaches only to

find later another set works better; they
may find certain responses more appropri-
ate for some communities than others. But
in our democracy, that is their right. Nor
can a handful of federal judges begin to
‘‘match’’ the collective wisdom the Ameri-
can people possess in deciding ‘‘how best
to handle’’ a pressing social question like
homelessness. Robinson, 370 U.S., at 689,
82 S.Ct. 1417 (White, J., dissenting). The
Constitution’s Eighth Amendment serves
many important functions, but it does not
authorize federal judges to wrest those
rights and responsibilities from the Ameri-
can people and in their place dictate this
Nation’s homelessness policy. The judg-
ment below is reversed, and the case is
remanded for further proceedings consis-
tent with this opinion.

It is so ordered.

Justice THOMAS, concurring.

I join the Court’s opinion in full because
it correctly rejects the respondents’ claims
under the Cruel and Unusual Punishments
Clause. As the Court observes, that Clause
‘‘focuses on the question what method or
kind of punishment a government may im-
pose after a criminal conviction.’’ Ante, at
2216 (internal quotation marks omitted).
The respondents, by contrast, ask whether
Grants Pass ‘‘may criminalize particular
behavior in the first place.’’ Ibid. I write
separately to make two additional observa-
tions about the respondents’ claims.

First, the precedent that the respon-
dents primarily rely upon, Robinson v.
California, 370 U.S. 660, 82 S.Ct. 1417, 8
L.Ed.2d 758 (1962), was wrongly decided.
In Robinson, the Court held that the Cruel
and Unusual Punishments Clause prohibits
the enforcement of laws criminalizing a
person’s status. Id., at 666, 82 S.Ct. 1417.
That holding conflicts with the plain text
and history of the Cruel and Unusual Pun-
ishments Clause. See ante, at 2215 – 2216.
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That fact is unsurprising given that the
Robinson Court made no attempt to ana-
lyze the Eighth Amendment’s text or dis-
cern its original meaning. Instead, Robin-
son’s holding rested almost entirely on the
Court’s understanding of public opinion:
The Robinson Court observed that ‘‘in the
light of contemporary human knowledge, a
law which made a criminal offense of TTT a
disease [such as narcotics addiction] would
doubtless be universally thought to be an
infliction of cruel and unusual punishment
in violation of the Eighth and Fourteenth
Amendments.’’ 370 U.S., at 666, 82 S.Ct.
1417. Modern public opinion is not an ap-
propriate metric for interpreting the Cruel
and Unusual Punishments Clause—or any
provision of the Constitution for that mat-
ter.

Much of the Court’s other Eighth
Amendment precedents make the same
mistake. Rather than interpret our written
Constitution, the Court has at times ‘‘pro-
claim[ed] itself sole arbiter of our Nation’s
moral standards,’’ Roper v. Simmons, 543
U.S. 551, 608, 125 S.Ct. 1183, 161 L.Ed.2d
1 (2005) (Scalia, J., dissenting), and has set
out to enforce ‘‘evolving standards of de-
cency,’’ Trop v. Dulles, 356 U.S. 86, 101, 78
S.Ct. 590, 2 L.Ed.2d 630 (1958) (plurality
opinion). ‘‘In a system based upon constitu-
tional and statutory text democratically
adopted, the concept of ‘law’ ordinarily
signifies that particular words have a fixed
meaning.’’ Roper, 543 U.S., at 629, 125
S.Ct. 1183 (opinion of Scalia, J.). I continue
to believe that we should adhere to the
Cruel and Unusual Punishments Clause’s
fixed meaning in resolving any challenge
brought under it.

To be sure, we need not reconsider Rob-
inson to resolve this case. As the Court
explains, the challenged ordinances regu-
late conduct, not status, and thus do not
implicate Robinson. Ante, at 2218 – 2219.
Moreover, it is unclear what, if any, weight

Robinson carries. The Court has not once
applied Robinson’s interpretation of the
Cruel and Unusual Punishments Clause.
And, today the Court rightly questions the
decision’s ‘‘persuasive force.’’ Ante, at
2218. Still, rather than let Robinson’s erro-
neous holding linger in the background of
our Eighth Amendment jurisprudence, we
should dispose of it once and for all. In an
appropriate case, the Court should certain-
ly correct this error.

Second, the respondents have not estab-
lished that their claims implicate the Cruel
and Unusual Punishments Clause in the
first place. The challenged ordinances are
enforced through the imposition of civil
fines and civil park exclusion orders, as
well as through criminal trespass charges.
But, ‘‘[a]t the time the Eighth Amendment
was ratified, the word ‘punishment’ re-
ferred to the penalty imposed for the com-
mission of a crime.’’ Helling v. McKinney,
509 U.S. 25, 38, 113 S.Ct. 2475, 125
L.Ed.2d 22 (1993) (THOMAS, J., dissent-
ing); see ante, at 2215 – 2216. The respon-
dents have yet to explain how the civil
fines and park exclusion orders constitute
a ‘‘penalty imposed for the commission of a
crime.’’ Helling, 509 U.S., at 38, 113 S.Ct.
2475.

For its part, the Court of Appeals con-
cluded that the Cruel and Unusual Punish-
ments Clause governs these civil penalties
because they can ‘‘later TTT become crimi-
nal offenses.’’ 72 F.4th 868, 890 (CA9
2023). But, that theory rests on layer upon
layer of speculation. It requires reasoning
that because violating one of the ordi-
nances ‘‘could result in civil citations and
fines, [and] repeat violators could be ex-
cluded from specified City property, and
TTT violating an exclusion order could sub-
ject a violator to criminal trespass prosecu-
tion,’’ civil fines and park exclusion orders
therefore must be governed by the Cruel
and Unusual Punishments Clause. Id., at
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926 (O’Scannlain, J., statement respecting
denial of rehearing en banc) (emphasis
added). And, if this case is any indication,
the possibility that a civil fine turns into a
criminal trespass charge is a remote one.
The respondents assert that they have
been involuntarily homeless in Grants Pass
for years, yet they have never received a
park exclusion order, much less a criminal
trespass charge. See ante, at 2213.

Because the respondents’ claims fail ei-
ther way, the Court does not address the
merits of the Court of Appeals’ theory. See
ante, at 2215 – 2217, and n. 4. Suffice it to
say, we have never endorsed such a broad
view of the Cruel and Unusual Punish-
ments Clause. Both this Court and lower
courts should be wary of expanding the
Clause beyond its text and original mean-
ing.

Justice SOTOMAYOR, with whom
Justice KAGAN and Justice JACKSON
join, dissenting.

Sleep is a biological necessity, not a
crime. For some people, sleeping outside is
their only option. The City of Grants Pass
jails and fines those people for sleeping
anywhere in public at any time, including
in their cars, if they use as little as a
blanket to keep warm or a rolled-up shirt
as a pillow. For people with no access to
shelter, that punishes them for being
homeless. That is unconscionable and un-
constitutional. Punishing people for their
status is ‘‘cruel and unusual’’ under the
Eighth Amendment. See Robinson v. Cali-
fornia, 370 U.S. 660, 82 S.Ct. 1417, 8
L.Ed.2d 758 (1962).

Homelessness is a reality for too many
Americans. On any given night, over half a
million people across the country lack a
fixed, regular, and adequate nighttime res-
idence. Many do not have access to shel-
ters and are left to sleep in cars, side-
walks, parks, and other public places. They

experience homelessness due to complex
and interconnected issues, including crip-
pling debt and stagnant wages; domestic
and sexual abuse; physical and psychiatric
disabilities; and rising housing costs cou-
pled with declining affordable housing op-
tions.

At the same time, States and cities face
immense challenges in responding to
homelessness. To address these challenges
and provide for public health and safety,
local governments need wide latitude, in-
cluding to regulate when, where, and how
homeless people sleep in public. The deci-
sion below did, in fact, leave cities free to
punish ‘‘littering, public urination or defe-
cation, obstruction of roadways, possession
or distribution of illicit substances, harass-
ment, or violence.’’ App. to Pet. for Cert.
200a. The only question for the Court to-
day is whether the Constitution permits
punishing homeless people with no access
to shelter for sleeping in public with as
little as a blanket to keep warm.

It is possible to acknowledge and bal-
ance the issues facing local governments,
the humanity and dignity of homeless peo-
ple, and our constitutional principles. In-
stead, the majority focuses almost exclu-
sively on the needs of local governments
and leaves the most vulnerable in our soci-
ety with an impossible choice: Either stay
awake or be arrested. The Constitution
provides a baseline of rights for all Ameri-
cans rich and poor, housed and unhoused.
This Court must safeguard those rights
even when, and perhaps especially when,
doing so is uncomfortable or unpopular.
Otherwise, ‘‘the words of the Constitution
become little more than good advice.’’ Trop
v. Dulles, 356 U.S. 86, 104, 78 S.Ct. 590, 2
L.Ed.2d 630 (1958) (plurality opinion).

I

The causes, consequences, and experi-
ences of homelessness are complex and
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interconnected. The majority paints a pic-
ture of ‘‘cities across the American West’’
in ‘‘crisis’’ that are using criminalization as
a last resort. Ante, at 2207. That narrative
then animates the majority’s reasoning.
This account, however, fails to engage seri-
ously with the precipitating causes of
homelessness, the damaging effects of
criminalization, and the myriad legitimate
reasons people may lack or decline shelter.

A

Over 600,000 people experience home-
lessness in America on any given night,
meaning that they lack ‘‘a fixed, regular,
and adequate nighttime residence.’’ Dept.
of Housing and Urban Development, T. de
Sousa et al., The 2023 Annual Homeless
Assessment Report to Congress 4 (2023
AHAR). These people experience home-
lessness in different ways. Although 6 in
10 are able to secure shelter beds, the
remaining 4 in 10 are unsheltered, sleep-
ing ‘‘in places not meant for human habi-
tation,’’ such as sidewalks, abandoned
buildings, bus or train stations, camping
grounds, and parked vehicles. See id., at
2. ‘‘Some sleep alone in public places,
without any physical structures (like tents
or shacks) or connection to services. Oth-
ers stay in encampments, which generally
refer to groups of people living semiper-
manently in tents or other temporary
structures in a public space.’’ Brief for
California as Amicus Curiae 6 (California
Brief) (citation omitted). This is in part
because there has been a national ‘‘short-
age of 188,000 shelter beds for individual
adults.’’ Brief for Service Providers as
Amici Curiae 8 (Service Providers Brief).

People become homeless for many rea-
sons, including some beyond their control.
‘‘[S]tagnant wages and the lack of afforda-
ble housing’’ can mean some people are
one unexpected medical bill away from
being unable to pay rent. Brief for Public

Health Professionals and Organizations as
Amici Curiae 3. Every ‘‘$100 increase in
median rental price’’ is ‘‘associated with
about a 9 percent increase in the estimated
homelessness rate.’’ GAO, A. Cackley,
Homelessness: Better HUD Oversight of
Data Collection Could Improve Estimates
of Homeless Populations 30 (GAO–20–433,
2020). Individuals with disabilities, immi-
grants, and veterans face policies that in-
crease housing instability. See California
Brief 7. Natural disasters also play a role,
including in Oregon, where increasing
numbers of people ‘‘have lost housing be-
cause of climate events such as extreme
wildfires across the state, floods in the
coastal areas, [and] heavy snowstorms.’’
2023 AHAR 52. Further, ‘‘mental and
physical health challenges,’’ and family and
domestic ‘‘violence and abuse’’ can be pre-
cipitating causes of homelessness. Califor-
nia Brief 7.

People experiencing homelessness are
young and old, live in families and as indi-
viduals, and belong to all races, cultures,
and creeds. Given the complex web of
causes, it is unsurprising that the burdens
of homelessness fall disproportionately on
the most vulnerable in our society. People
already in precarious positions with mental
and physical health, trauma, or abuse may
have nowhere else to go if forced to leave
their homes. Veterans, victims of domestic
violence, teenagers, and people with dis-
abilities are all at an increased risk of
homelessness. For veterans, ‘‘those with a
history of mental health conditions, includ-
ing post-traumatic stress disorder (PTSD)
TTT are at greater risk of homelessness.’’
Brief for American Psychiatric Association
et al. as Amici Curiae 6. For women,
almost 60% of those experiencing home-
lessness report that fleeing domestic vio-
lence was the ‘‘immediate cause.’’ Brief for
Advocates for Survivors of Gender-Based
Violence as Amici Curiae 9. For young
people, ‘‘family dysfunction and rejection,
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sexual abuse, juvenile legal system involve-
ment, ‘aging out’ of the foster care system,
and economic hardship’’ make them partic-
ularly vulnerable to homelessness. Brief
for Juvenile Law Center et al. as Amici
Curiae 2. For American Indians, ‘‘policies
of removal and resettlement in tribal
lands’’ have caused displacement, resulting
in ‘‘a disproportionately high rate of hous-
ing insecurity and unsheltered homeless-
ness.’’ Brief for StrongHearts Native
Helpline et al. as Amici Curiae 10, 24. For
people with disabilities, ‘‘[l]ess than 5% of
housing in the United States is accessible
for moderate mobility disabilities, and less
than 1% is accessible for wheelchair use.’’
Brief for Disability Rights Education and
Defense Fund et al. as Amici Curiae 2
(Disability Rights Brief).

B

States and cities responding to the
homelessness crisis face the difficult task
of addressing the underlying causes of
homelessness while also providing for pub-
lic health and safety. This includes, for
example, dealing with the hazards posed
by encampments, such as ‘‘a heightened
risk of disease associated with living out-
side without bathrooms or wash basins,’’
‘‘deadly fires’’ from efforts to ‘‘prepare
food and create heat sources,’’ violent
crime, and drug distribution and abuse.
California Brief 12.

Local governments need flexibility in re-
sponding to homelessness with effective
and thoughtful solutions. See infra, at
2237 – 2239. Almost all of these policy solu-
tions are beyond the scope of this case.
The only question here is whether the
Constitution permits criminalizing sleeping
outside when there is nowhere else to go.
That question is increasingly relevant be-
cause many local governments have made
criminalization a frontline response to
homelessness. ‘‘[L]ocal measures to crimi-

nalize ‘acts of living’ ’’ by ‘‘prohibit[ing]
sleeping, eating, sitting, or panhandling in
public spaces’’ have recently proliferated.
U. S. Interagency Council on Homeless-
ness, Searching Out Solutions 1 (2012).

Criminalizing homelessness can cause a
destabilizing cascade of harm. ‘‘Rather
than helping people to regain housing, ob-
tain employment, or access needed treat-
ment and services, criminalization creates
a costly revolving door that circulates indi-
viduals experiencing homelessness from
the street to the criminal justice system
and back.’’ Id., at 6. When a homeless
person is arrested or separated from their
property, for example, ‘‘items frequently
destroyed include personal documents
needed for accessing jobs, housing, and
services such as IDs, driver’s licenses, fi-
nancial documents, birth certificates, and
benefits cards; items required for work
such as clothing and uniforms, bicycles,
tools, and computers; and irreplaceable
mementos.’’ Brief for 57 Social Scientists
as Amici Curiae 17–18 (Social Scientists
Brief). Consider Erin Spencer, a disabled
Marine Corps veteran who stores items he
uses to make a living, such as tools and
bike parts, in a cart. He was arrested
repeatedly for illegal lodging. Each time,
his cart and belongings were gone once he
returned to the sidewalk. ‘‘[T]he massive
number of times the City or State has
taken all I possess leaves me in a vacuous
déjà vu.’’ Brief for National Coalition for
Homeless Veterans et al. as Amici Curiae
28.

Incarceration and warrants from unpaid
fines can also result in the loss of employ-
ment, benefits, and housing options. See
Social Scientists Brief 13, 17 (incarceration
and warrants can lead to ‘‘termination of
federal health benefits such as Social Secu-
rity, Medicare, or Medicaid,’’ the ‘‘loss of a
shelter bed,’’ or disqualification from ‘‘pub-
lic housing and Section 8 vouchers’’). Final-
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ly, criminalization can lead homeless peo-
ple to ‘‘avoid calling the police in the face
of abuse or theft for fear of eviction from
public space.’’ Id., at 27. Consider the trag-
ic story of a homeless woman ‘‘who was
raped almost immediately following a po-
lice move-along order that pushed her into
an unfamiliar area in the dead of night.’’
Id., at 26. She described her hesitation in
calling for help: ‘‘What’s the point? If I
called them, they would have made all of
us move [again].’’ Ibid.

For people with nowhere else to go,
fines and jail time do not deter behavior,
reduce homelessness, or increase public
safety. In one study, 91% of homeless peo-
ple who were surveyed ‘‘reported remain-
ing outdoors, most often just moving two
to three blocks away’’ when they received
a move-along order. Id., at 23. Police offi-
cers in these cities recognize as much:
‘‘ ‘Look we’re not really solving anybody’s
problem. This is a big game of whack-a-
mole.’ ’’ Id., at 24. Consider Jerry Lee, a
Grants Pass resident who sleeps in a van.
Over the course of three days, he was
woken up and cited six times for ‘‘camping
in the city limits’’ just because he was
sleeping in the van. App. 99 (capitalization
omitted). Lee left the van each time only
to return later to sleep. Police reports
eventually noted that he ‘‘continues to dis-
regard the city ordinance and returns to
the van to sleep as soon as police leave the
area. Dayshift needs to check on the van
this morning and TTT follow up for tow.’’
Ibid. (same).

Shelter beds that are available in theory
may be practically unavailable because of
‘‘restrictions based on gender, age, income,
sexuality, religious practice, curfews that
conflict with employment obligations, and
time limits on stays.’’ Social Scientists
Brief 22. Studies have shown, however,
that the ‘‘vast majority of those who are
unsheltered would move inside if safe and

affordable options were available.’’ Service
Providers Brief 8 (collecting studies). Con-
sider CarrieLynn Hill. She cannot stay at
Gospel Rescue Mission, the only entity in
Grants Pass offering temporary beds, be-
cause ‘‘she would have to check her nebu-
lizer in as medical equipment and, though
she must use it at least once every four
hours, would not be able to use it in her
room.’’ Disability Rights Brief 18. Similar-
ly, Debra Blake’s ‘‘disabilities prevent her
from working, which means she cannot
comply with the Gospel Rescue Mission’s
requirement that its residents work 40-
hour work weeks.’’ Ibid.

Before I move on, consider one last ex-
ample of a Nashville man who experienced
homelessness for nearly 20 years. When an
outreach worker tried to help him secure
housing, the worker had difficulty finding
him for his appointments because he was
frequently arrested for being homeless. He
was arrested 198 times and had over 250
charged citations, all for petty offenses.
The outreach worker made him a t-shirt
that read ‘‘Please do not arrest me, my
outreach worker is working on my hous-
ing.’’ Service Providers Brief 16. Once the
worker was able to secure him stable hous-
ing, he ‘‘had no further encounters with
the police, no citations, and no arrests.’’
Ibid.

These and countless other stories reflect
the reality of criminalizing sleeping outside
when people have no other choice.

II

Grants Pass, a city of 38,000 people in
southern Oregon, adopted three ordi-
nances (Ordinances) that effectively make
it unlawful to sleep anywhere in public,
including in your car, at any time, with as
little as a blanket or a rolled-up shirt as a
pillow. The Ordinances prohibit ‘‘[c]amp-
ing’’ on ‘‘any sidewalk, street, alley, lane,
public right of way, park, bench, or any
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other publicly-owned property or under
any bridge or viaduct.’’ Grants Pass, Ore.
Municipal Code § 5.61.030 (2024). A
‘‘[c]ampsite’’ is defined as ‘‘any place where
bedding, sleeping bag, or other material
used for bedding purposes, or any stove or
fire is placed, established, or maintained
for the purposes of maintaining a tempo-
rary place to live.’’ § 5.61.010(B). Relevant
here, the definition of ‘‘campsite’’ includes
sleeping in ‘‘any vehicle.’’ Ibid. The Ordi-
nances also prohibit camping in public
parks, including the ‘‘[o]vernight parking’’
of any vehicle. § 6.46.090(B).1

The City enforces these Ordinances with
fines starting at $295 and increasing to
$537.60 if unpaid. Once a person is cited
twice for violating park regulations within
a 1-year period, city officers can issue an
exclusion order barring that person from
the park for 30 days. See § 6.46.350. A
person who camps in a park after receiving
that order commits criminal trespass,
which is punishable by a maximum of 30
days in jail and a $1,250 fine. Ore. Rev.
Stat. § 164.245 (2023); see §§ 161.615(3),
161.635(1)(c).

In 2019, the Ninth Circuit held that
‘‘ ‘the Eighth Amendment prohibits the im-
position of criminal penalties for sitting,
sleeping, or lying outside on public proper-
ty for homeless individuals who cannot ob-
tain shelter.’ ’’ Martin v. Boise, 920 F.3d
584, 616, cert. denied, 589 U. S. ––––, 140
S.Ct. 674, 205 L.Ed.2d 438 (2019). Consid-
ering an ordinance from Boise, Idaho, that
made it a misdemeanor to use ‘‘streets,
sidewalks, parks, or public places’’ for
‘‘camping,’’ 920 F.3d, at 603, the court
concluded that ‘‘as long as there is no
option of sleeping indoors, the government

cannot criminalize indigent, homeless peo-
ple for sleeping outdoors, on public proper-
ty,’’ id., at 617.

Respondents here, two longtime resi-
dents of Grants Pass who are homeless
and sleep in their cars, sued on behalf of
themselves and all other involuntarily
homeless people in the City, seeking to
enjoin enforcement of the Ordinances. The
District Court eventually certified a class
and granted summary judgment to respon-
dents. ‘‘As was the case in Martin, Grants
Pass has far more homeless people than
‘practically available’ shelter beds.’’ App. to
Pet. for Cert. 179a. The City had ‘‘zero
emergency shelter beds,’’ and even count-
ing the beds at the Gospel Rescue Mission
(GRM), which is ‘‘the only entity in Grants
Pass that offers any sort of temporary
program for some class members,’’
‘‘GRM’s 138 beds would not be nearly
enough to accommodate the at least 602
homeless individuals in Grants Pass.’’ Id.,
at 179a–180a. Thus, ‘‘the only way for
homeless people to legally sleep on public
property within the City is if they lay on
the ground with only the clothing on their
backs and without their items near them.’’
Id., at 178a.

The District Court entered a narrow
injunction. It concluded that Grants Pass
could ‘‘implement time and place restric-
tions for when homeless individuals may
use their belongings to keep warm and dry
and when they must have their belong-
ing[s] packed up.’’ Id., at 199a. The City
could also ‘‘ban the use of tents in public
parks,’’ as long as it did not ‘‘ban people
from using any bedding type materials to
keep warm and dry while they sleep.’’ Id.,

1. The City’s ‘‘sleeping’’ ordinance prohibits
sleeping ‘‘on public sidewalks, streets, or al-
leyways at any time as a matter of individual
and public safety.’’ § 5.61.020(A). That ordi-
nance is not before the Court today because,
after the only class representative with stand-

ing to challenge this ordinance died, the
Ninth Circuit remanded to the District Court
‘‘to determine whether a substitute represen-
tative is available as to that challenge alone.’’
72 F.4th 868, 884 (2023).
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at 199a–200a. Further, Grants Pass could
continue to ‘‘enforce laws that actually fur-
ther public health and safety, such as laws
restricting littering, public urination or
defecation, obstruction of roadways, pos-
session or distribution of illicit substances,
harassment, or violence.’’ Id., at 200a.

The Ninth Circuit largely agreed that
the Ordinances violated the Eighth
Amendment because they punished people
who lacked ‘‘some place, such as [a] shel-
ter, they can lawfully sleep.’’ 72 F.4th 868,
894 (2023). It further narrowed the Dis-
trict Court’s already-limited injunction.
The Ninth Circuit noted that, beyond pro-
hibiting bedding, ‘‘the ordinances also pro-
hibit the use of stoves or fires, as well as
the erection of any structures.’’ Id., at 895.
Because the record did not ‘‘establis[h
that] the fire, stove, and structure prohibi-
tions deprive homeless persons of sleep or
‘the most rudimentary precautions’ against
the elements,’’ the court remanded for the
District Court ‘‘to craft a narrower injunc-
tion recognizing Plaintiffs’ limited right to
protection against the elements, as well as
limitations when a shelter bed is avail-
able.’’ Ibid.

III

The Eighth Amendment prohibits the
infliction of ‘‘cruel and unusual punish-
ments.’’ Amdt. 8 (Punishments Clause).
This prohibition, which is not limited to
medieval tortures, places ‘‘ ‘limitations’ on
‘the power of those entrusted with the
criminal-law function of government.’ ’’
Timbs v. Indiana, 586 U.S. 146, 151, 139
S.Ct. 682, 203 L.Ed.2d 11 (2019). The Pun-
ishments Clause ‘‘circumscribes the crimi-
nal process in three ways: First, it limits
the kinds of punishment that can be im-
posed on those convicted of crimes; second,
it proscribes punishment grossly dispro-
portionate to the severity of the crime; and
third, it imposes substantive limits on what

can be made criminal and punished as
such.’’ Ingraham v. Wright, 430 U.S. 651,
667, 97 S.Ct. 1401, 51 L.Ed.2d 711 (1977)
(citations omitted).

In Robinson v. California, this Court
detailed one substantive limitation on crim-
inal punishment. Lawrence Robinson was
convicted under a California statute for
‘‘ ‘be[ing] addicted to the use of narcotics’ ’’
and faced a mandatory 90-day jail sen-
tence. 370 U.S., at 660, 82 S.Ct. 1417. The
California statute did not ‘‘punis[h] a per-
son for the use of narcotics, for their pur-
chase, sale or possession, or for antisocial
or disorderly behavior resulting from their
administration.’’ Id., at 666, 82 S.Ct. 1417.
Instead, it made ‘‘the ‘status’ of narcotic
addiction a criminal offense, for which the
offender may be prosecuted ‘at any time
before he reforms.’ ’’ Ibid.

The Court held that, because it criminal-
ized the ‘‘ ‘status’ of narcotic addiction,’’
ibid., the California law ‘‘inflict[ed] a cruel
and unusual punishment in violation’’ of
the Punishments Clause, id., at 667, 82
S.Ct. 1417. Importantly, the Court did not
limit that holding to the status of narcotic
addiction alone. It began by reasoning that
the criminalization of the ‘‘mentally ill, or a
leper, or [those] afflicted with a venereal
disease’’ ‘‘would doubtless be universally
thought to be an infliction of cruel and
unusual punishment.’’ Id., at 666, 82 S.Ct.
1417. It extended that same reasoning to
the status of being an addict, because
‘‘narcotic addiction is an illness’’ ‘‘which
may be contracted innocently or involun-
tarily.’’ Id., at 667, 82 S.Ct. 1417.

Unlike the majority, see ante, at 2215 –
2217, the Robinson Court did not rely on
the harshness of the criminal penalty it-
self. It understood that ‘‘imprisonment for
ninety days is not, in the abstract, a pun-
ishment which is either cruel or unusual.’’
370 U.S., at 667, 82 S.Ct. 1417. Instead, it
reasoned that, when imposed because of a
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person’s status, ‘‘[e]ven one day in prison
would be a cruel and unusual punishment.’’
Ibid.

Robinson did not prevent States from
using a variety of tools, including criminal
law, to address harmful conduct related to
a particular status. The Court candidly
recognized the ‘‘vicious evils of the narcot-
ics traffic’’ and acknowledged the ‘‘count-
less fronts on which those evils may be
legitimately attacked.’’ Id., at 667–668, 82
S.Ct. 1417. It left untouched the ‘‘broad
power of a State to regulate the narcotic
drugs traffic within its borders,’’ including
the power to ‘‘impose criminal sanctions
TTT against the unauthorized manufacture,
prescription, sale, purchase, or possession
of narcotics,’’ and the power to establish ‘‘a
program of compulsory treatment for
those addicted to narcotics.’’ Id., at 664–
665, 82 S.Ct. 1417.

This Court has repeatedly cited Robin-
son for the proposition that the ‘‘Eighth
Amendment TTT imposes a substantive
limit on what can be made criminal and
punished as such.’’ Rhodes v. Chapman,
452 U.S. 337, 346, n. 12, 101 S.Ct. 2392, 69
L.Ed.2d 59 (1981); see also Gregg v. Geor-
gia, 428 U.S. 153, 172, 96 S.Ct. 2909, 49
L.Ed.2d 859 (1976) (joint opinion of Stew-
art, Powell, and Stevens, JJ.) (‘‘The sub-
stantive limits imposed by the Eighth
Amendment on what can be made crimi-
nal and punished were discussed in Rob-
inson’’). Though it casts aspersions on
Robinson and mistakenly treats it as an
outlier, the majority does not overrule or
reconsider that decision.2 Nor does the
majority cast doubt on this Court’s firmly
rooted principle that inflicting ‘‘unneces-
sary suffering’’ that is ‘‘grossly dispropor-

tionate to the severity of the crime’’ or
that serves no ‘‘penological purpose’’ vio-
lates the Punishments Clause. Estelle v.
Gamble, 429 U.S. 97, 103, and n. 7, 97
S.Ct. 285, 50 L.Ed.2d 251 (1976). Instead,
the majority sees this case as requiring an
application or extension of Robinson. The
majority’s understanding of Robinson,
however, is plainly wrong.

IV

Grants Pass’s Ordinances criminalize be-
ing homeless. The status of being homeless
(lacking available shelter) is defined by the
very behavior singled out for punishment
(sleeping outside). The majority protests
that the Ordinances ‘‘do not criminalize
mere status.’’ Ante, at 2218. Saying so does
not make it so. Every shred of evidence
points the other way. The Ordinances’ pur-
pose, text, and enforcement confirm that
they target status, not conduct. For some-
one with no available shelter, the only way
to comply with the Ordinances is to leave
Grants Pass altogether.

A

Start with their purpose. The Ordi-
nances, as enforced, are intended to crimi-
nalize being homeless. The Grants Pass
City Council held a public meeting in 2013
to ‘‘ ‘identify solutions to current vagrancy
problems.’ ’’ App. to Pet. for Cert. 168a.
The council discussed the City’s previous
efforts to banish homeless people by ‘‘buy-
ing the person a bus ticket to a specific
destination,’’ or transporting them to a
different jurisdiction and ‘‘leaving them
there.’’ App. 113–114. That was unsuccess-
ful, so the council discussed other ideas,

2. See ante, at 2218 (‘‘[N]o one has asked us to
reconsider Robinson. Nor do we see any need
to do so today’’); but see ante, at 2220 (gratu-
itously noting that Robinson ‘‘sits uneasily
with the Amendment’s terms, original mean-
ing, and our precedents’’). The most impor-

tant takeaway from these unnecessary swipes
at Robinson is just that. They are unnecessary.
Robinson remains binding precedent, no mat-
ter how incorrectly the majority applies it to
these facts.
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including a ‘‘ ‘do not serve’ ’’ list or ‘‘a
‘most unwanted list’ made by taking pic-
tures of the offenders TTT and then dis-
seminating it to all the service agencies.’’
Id., at 121. The council even contemplated
denying basic services such as ‘‘food, cloth-
ing, bedding, hygiene, and those types of
things.’’ Ibid.

The idea was deterrence, not altruism.
‘‘[U]ntil the pain of staying the same out-
weighs the pain of changing, people will
not change; and some people need an ex-
ternal source to motivate that needed
change.’’ Id., at 119. One councilmember
opined that ‘‘[m]aybe they aren’t hungry
enough or cold enough TTT to make a
change in their behavior.’’ Id., at 122. The
council president summed up the goal suc-
cinctly: ‘‘ ‘[T]he point is to make it uncom-
fortable enough for [homeless people] in
our city so they will want to move on down
the road.’ ’’ Id., at 114.3

One action item from this meeting was
the ‘‘ ‘targeted enforcement of illegal
camping’ ’’ against homeless people. App.
to Pet. for Cert. 169a. ‘‘The year following
the [public meeting] saw a significant in-
crease in enforcement of the City’s anti-
sleeping and anti-camping ordinances.
From 2013 through 2018, the City issued a
steady stream of tickets under the ordi-
nances.’’ 72 F.4th, at 876–877.

B

Next consider the text. The Ordinances
by their terms single out homeless people.
They define ‘‘campsite’’ as ‘‘any place
where bedding, sleeping bag, or other ma-
terial used for bedding purposes’’ is placed

‘‘for the purpose of maintaining a tempo-
rary place to live.’’ § 5.61.010. The majori-
ty claims that it ‘‘makes no difference
whether the charged defendant is home-
less.’’ Ante, at 2218. Yet the Ordinances do
not apply unless bedding is placed to main-
tain a temporary place to live. Thus, ‘‘what
separates prohibited conduct from permis-
sible conduct is a person’s intent to ‘live’ in
public spaces. Infants napping in strollers,
Sunday afternoon picnickers, and night-
time stargazers may all engage in the
same conduct of bringing blankets to pub-
lic spaces [and sleeping], but they are ex-
empt from punishment because they have
a separate ‘place to live’ to which they
presumably intend to return.’’ Brief for
Criminal Law and Punishment Scholars as
Amici Curiae 12.

Put another way, the Ordinances single
out for punishment the activities that de-
fine the status of being homeless. By most
definitions, homeless individuals are those
that lack ‘‘a fixed, regular, and adequate
nighttime residence.’’ 42 U.S.C.
§ 11434a(2)(A); 24 C.F.R. §§ 582.5, 578.3
(2023). Permitting Grants Pass to criminal-
ize sleeping outside with as little as a
blanket permits Grants Pass to criminalize
homelessness. ‘‘There is no TTT separation
between being without available indoor
shelter and sleeping in public—they are
opposite sides of the same coin.’’ Brief for
United States as Amicus Curiae 25. The
Ordinances use the definition of ‘‘campsite’’
as a proxy for homelessness because those
lacking ‘‘a fixed, regular, and adequate
nighttime residence’’ are those who need

3. The majority does not contest that the Ordi-
nances, as enforced, are intended to target
homeless people. The majority observes, how-
ever, that the council also discussed other
ways to handle homelessness in Grants Pass.
See ante, at 2213, n. 1. That is true. Targeted
enforcement of the Ordinances to criminalize
homelessness was only one solution discussed

at the meeting. See App. 131–132 (listing
‘‘[a]ctions to move forward,’’ including in-
creasing police presence, exclusion zones,
‘‘zero tolerance’’ signs, ‘‘do not serve’’ or
‘‘most unwanted’’ lists, trespassing letters,
and building a sobering center or youth cen-
ter (internal quotation marks omitted)).
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to sleep in public to ‘‘maintai[n] a tempo-
rary place to live.’’

Take the respondents here, two long-
time homeless residents of Grants Pass
who sleep in their cars. The Ordinances
define ‘‘campsite’’ to include ‘‘any vehicle.’’
§ 5.61.010(B). For respondents, the Ordi-
nances as applied do not criminalize any
behavior or conduct related to encamp-
ments (such as fires or tents). Instead, the
Ordinances target respondents’ status as
people without any other form of shelter.
Under the majority’s logic, cities cannot
criminalize the status of being homeless,
but they can criminalize the conduct that
defines that status. The Constitution can-
not be evaded by such formalistic distinc-
tions.

The Ordinances’ definition of ‘‘campsite’’
creates a situation where homeless people
necessarily break the law just by existing.
‘‘[U]nsheltered people have no private
place to survive, so they are virtually guar-
anteed to violate these pervasive laws.’’ S.
Rankin, Hiding Homelessness: The Tran-
scarceration of Homelessness, 109 Cal. L.
Rev. 559, 561 (2021); see also Disability
Rights Brief 2 (‘‘[T]he members of Grants
Pass’s homeless community do not choose
to be homeless. Instead, in a city with no
public shelters, they have no alternative
but to sleep in parks or on the street’’).
Every human needs to sleep at some point.
Even if homeless people with no available
shelter options can exist for a few days in
Grants Pass without sleeping, they eventu-
ally must leave or be criminally punished.

The majority resists this understanding,
arguing that the Ordinances criminalize
the conduct of being homeless in Grants
Pass while sleeping with as little as a
blanket. Therefore, the argument goes,
‘‘[r]ather than criminalize mere status,
Grants Pass forbids actions.’’ Ante, at
2218. With no discussion about what it
means to criminalize ‘‘status’’ or ‘‘conduct,’’

the majority’s analysis consists of a few
sentences repeating its conclusion again
and again in hopes that it will become true.
See ante, at 2218 (proclaiming that the
Ordinances ‘‘forbi[d] actions’’ ‘‘[r]ather
than criminalize mere status’’; and that
they ‘‘do not criminalize mere status’’). The
best the majority can muster is the follow-
ing tautology: The Ordinances criminalize
conduct, not pure status, because they ap-
ply to conduct, not status.

The flaw in this conclusion is evident.
The majority countenances the criminaliza-
tion of status as long as the City tacks on
an essential bodily function—blinking,
sleeping, eating, or breathing. That is just
another way to ban the person. By this
logic, the majority would conclude that the
ordinance deemed unconstitutional in Rob-
inson criminalizing ‘‘being an addict’’
would be constitutional if it criminalized
‘‘being an addict and breathing.’’ Or take
the example in Robinson: ‘‘Even one day
in prison would be a cruel and unusual
punishment for the ‘crime’ of having a
common cold.’’ 370 U.S., at 667, 82 S.Ct.
1417. According to the majority, although
it is cruel and unusual to punish someone
for having a common cold, it is not cruel
and unusual to punish them for sniffling or
coughing because of that cold. See Man-
ning v. Caldwell, 930 F.3d 264, 290 (CA4
2019) (Wilkinson, J., dissenting) (‘‘In the
rare case where the Eighth Amendment
was found to invalidate a criminal law, the
law in question sought to punish persons
merely for their need to eat or sleep,
which are essential bodily functions. This
is simply a variation of Robinson’s com-
mand that the state identify conduct in
crafting its laws, rather than punish a
person’s mere existence’’ (citation omit-
ted)).

C

The Ordinances are enforced exactly as
intended: to criminalize the status of being
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homeless. City officials sought to use the
Ordinances to drive homeless people out of
town. See supra, at 2234 – 2235. The mes-
sage to homeless residents is clear. As
Debra Blake, a named plaintiff who passed
away while this case was pending, see n. 1,
supra, shared:

‘‘I have been repeatedly told by
Grants Pass police that I must ‘move
along’ and that there is nowhere in
Grants Pass that I can legally sit or rest.
I have been repeatedly awakened by
Grants Pass police while sleeping and
told that I need to get up and move. I
have been told by Grants Pass police
that I should leave town.

Because I have no choice but to live
outside and have no place else to go, I
have gotten tickets, fines and have been
criminally prosecuted for being home-
less.’’ App. 180–181.

Debra Blake’s heartbreaking message cap-
tures the cruelty of criminalizing someone
for their status: ‘‘I am afraid at all times in
Grants Pass that I could be arrested, tick-
eted and prosecuted for sleeping outside or
for covering myself with a blanket to stay
warm.’’ Id., at 182. So, at times, when she
could, Blake ‘‘slept outside of the city.’’
Ibid. Blake, who was disabled, unem-
ployed, and elderly, ‘‘owe[d] the City of
Grants Pass more than $5000 in fines for
crimes and violations related directly to
[her] involuntary homelessness and the
fact that there is no affordable housing or
emergency shelters in Grants Pass where
[she could] stay.’’ Ibid.

Another homeless individual was found
outside a nonprofit ‘‘in severe distress out-
side in the frigid air.’’ Id., at 109. ‘‘[H]e
could not breathe and he was experiencing
acute pain,’’ and he ‘‘disclosed fear that he
would be arrested and trespassed again for
being outside.’’ Ibid. Another, CarrieLynn
Hill, whose story you read earlier, see
supra, at 2231, was ticketed for ‘‘lying

down on a friend’s mat’’ and ‘‘lying down
under a tarp to stay warm.’’ App. 134. She
was ‘‘constantly afraid’’ of being ‘‘cited and
arrested for being outside in Grants Pass.’’
Ibid. She is unable to stay at the only
shelter in the City because she cannot
keep her nebulizer, which she needs
throughout the night, in her room. So she
does ‘‘not know of anywhere in the city of
Grants Pass where [she] can safely sleep
or rest without being arrested, trespassed,
or moved along.’’ Id., at 135. As she put it:
‘‘The only way I have figured out how to
get by is try to stay out of sight and out of
mind.’’ Ibid. Stories like these fill the rec-
ord and confirm the City’s success in tar-
geting the status of being homeless.

The majority proclaims, with no citation,
that ‘‘it makes no difference whether the
charged defendant is homeless, a back-
packer on vacation passing through town,
or a student who abandons his dorm room
to camp out in protest.’’ Ante, at 2218.
That describes a fantasy. In reality, the
deputy chief of police operations acknowl-
edged that he was not aware of ‘‘any non-
homeless person ever getting a ticket for
illegal camping in Grants Pass.’’ Tr. of Jim
Hamilton in Blake v. Grants Pass, No.
1:18–cr–01823 (D Ore., Oct. 16, 2019), ECF
Doc. 63–4, p. 16. Officers testified that
‘‘laying on a blanket enjoying the park’’
would not violate the ordinances, ECF
Doc. 63–7, at 2; and that bringing a sleep-
ing bag to ‘‘look at stars’’ would not be
punished, ECF Doc. 63–5, at 5. Instead,
someone violates the Ordinance only if he
or she does not ‘‘have another home to go
to.’’ Id., at 6. That is the definition of being
homeless. The majority does not contest
any of this. So much for the Ordinances
applying to backpackers and students.

V

Robinson should squarely resolve this
case. Indeed, the majority seems to agree
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that an ordinance that fined and jailed
‘‘homeless’’ people would be unconstitu-
tional. See ante, at 2218 (disclaiming that
the Ordinances ‘‘criminalize mere status’’).
The majority resists a straightforward ap-
plication of Robinson by speculating about
policy considerations and fixating on ex-
tensions of the Ninth Circuit’s narrow rule
in Martin.

The majority is wrong on all accounts.
First, no one contests the power of local
governments to address homelessness.
Second, the majority overstates the line-
drawing problems that this case presents.
Third, a straightforward application of
Robinson does not conflict with Powell v.
Texas, 392 U.S. 514, 88 S.Ct. 2145, 20
L.Ed.2d 1254 (1968). Finally, the majority
draws the wrong message from the various
amici requesting this Court’s guidance.

A

No one contests that local governments
can regulate the time, place, and manner
of public sleeping pursuant to their power
to ‘‘enact regulations in the interest of the
public safety, health, welfare or conven-
ience.’’ Schneider v. State (Town of Irving-
ton), 308 U.S. 147, 160, 60 S.Ct. 146, 84
L.Ed. 155 (1939). This power includes con-
trolling ‘‘the use of public streets and side-
walks, over which a municipality must
rightfully exercise a great deal of control
in the interest of traffic regulation and
public safety.’’ Shuttlesworth v. Birming-
ham, 394 U.S. 147, 152, 89 S.Ct. 935, 22
L.Ed.2d 162 (1969). When exercising that
power, however, regulations still ‘‘may not
abridge the individual liberties secured by
the Constitution.’’ Schneider, 308 U.S., at
160, 60 S.Ct. 146.

The Ninth Circuit in Martin provided
that ‘‘an ordinance violates the Eighth
Amendment insofar as it imposes criminal
sanctions against homeless individuals for
sleeping outdoors, on public property,
when no alternative shelter is available to
them.’’ 920 F.3d, at 604. Martin was nar-
row.4 Consider these qualifications:

‘‘[O]ur holding does not cover individuals
who do have access to adequate tempo-
rary shelter, whether because they have
the means to pay for it or because it is
realistically available to them for free,
but who choose not to use it. Nor do we
suggest that a jurisdiction with insuffi-
cient shelter can never criminalize the
act of sleeping outside. Even where shel-
ter is unavailable, an ordinance prohibit-
ing sitting, lying, or sleeping outside at
particular times or in particular loca-
tions might well be constitutionally per-
missible. So, too, might an ordinance
barring the obstruction of public rights
of way or the erection of certain struc-
tures.’’ Id., at 617, n. 8 (citation omitted).

Upholding Martin does not call into ques-
tion all the other tools that a city has to
deal with homelessness. ‘‘Some cities have
established approved encampments on
public property with security, services, and
other resources; others have sought to im-
pose geographic and time-limited bans on
public sleeping; and others have worked to
clear and clean particularly dangerous en-
campments after providing notice and re-
minders to those who lived there.’’ Califor-
nia Brief 14. Others might ‘‘limit the use of
fires, whether for cooking or other pur-
poses’’ or ‘‘ban (or enforce already-existing
bans on) particular conduct that negatively
affects other people, including harassment
of passersby, illegal drug use, and litter-

4. Some district courts have since interpreted
Martin broadly, relying on it to enjoin time,
place, and manner restrictions on camping
outside. See ante, at 2210 – 2213, 2222 –

2223. This Court is not asked today to consid-
er any of these interpretations or extensions
of Martin.
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ing.’’ Brief for Maryland et al. as Amici
Curiae 12. All of these tools remain avail-
able to localities seeking to address home-
lessness within constitutional bounds.

B

The scope of this dispute is narrow.
Respondents do not challenge the City’s
‘‘restrictions on the use of tents or other
camping gear,’’ ‘‘encampment clearances,’’
‘‘time and place restrictions on sleeping
outside,’’ or ‘‘the imposition of fines or jail
time on homeless people who decline ac-
cessible shelter options.’’ Brief for Respon-
dents 18.

That means the majority does not need
to answer most of the hypotheticals it po-
ses. The City’s hypotheticals, echoed
throughout the majority opinion, concern
‘‘violent crime, drug overdoses, disease,
fires, and hazardous waste.’’ Brief for Peti-
tioner 47. For the most part, these con-
cerns are not implicated in this case. The
District Court’s injunction, for example,
permits the City to prohibit ‘‘littering, pub-
lic urination or defecation, obstruction of
roadways, possession or distribution of il-
licit substances, harassment, or violence.’’
App. to Pet. for Cert. 200a. The majority’s
framing of the problem as one involving
drugs, diseases, and fires instead of one
involving people trying to keep warm out-
side with a blanket just provides the Court
with cover to permit the criminalization of
homeless people.

The majority also overstates the line-
drawing problems that a baseline Eighth
Amendment standard presents. Consider
the ‘‘unavoidable’’ ‘‘difficult questions’’ that
discombobulate the majority. Ante, at
2224 – 2226. Courts answer such factual
questions every day. For example, the ma-
jority asks: ‘‘What does it mean to be
‘involuntarily’ homeless with ‘no place to
go’?’’ Ibid. Martin’s answer was clear: It is
when ‘‘ ‘there is a greater number of home-

less individuals in [a city] than the number
of available beds [in shelters,]’ ’’ not includ-
ing ‘‘individuals who do have access to
adequate temporary shelter, whether be-
cause they have the means to pay for it or
because it is realistically available to them
for free.’’ 920 F.3d, at 617, and n. 8. The
District Court here found that Grants Pass
had ‘‘zero emergency shelter beds’’ and
that Gospel Rescue Mission’s ‘‘138 beds
would not be nearly enough to accommo-
date the at least 602 homeless individuals
in Grants Pass.’’ App. to Pet. for Cert.
179a–180a. The majority also asks: ‘‘[W]hat
are people entitled to do and use in public
spaces to ‘keep warm’ ’’? Ante, at 2225.
The District Court’s opinion also provided
a clear answer: They are permitted ‘‘bed-
ding type materials to keep warm and
dry,’’ but cities can still ‘‘implement time
and place restrictions for when homeless
individuals TTT must have their belong-
ing[s] packed up.’’ App. to Pet. for Cert.
199a. Ultimately, these are not metaphysi-
cal questions but factual ones. See, e.g., 42
U.S.C. § 11302 (defining ‘‘homeless,’’
‘‘homeless individual,’’ and ‘‘homeless per-
son’’); 24 C.F.R. § 582.5 (defining ‘‘[a]n
individual or family who lacks a fixed, reg-
ular, and adequate nighttime residence’’).

Just because the majority can list diffi-
cult questions that require answers, see
ante, at 2225, n. 8, does not absolve federal
judges of the responsibility to interpret
and enforce the substantive bounds of the
Constitution. The majority proclaims that
this dissent ‘‘blinks the difficult questions.’’
Ante, at 2225. The majority should open its
eyes to available answers instead of throw-
ing up its hands in defeat.

C

The majority next spars with a straw-
man in its discussion of Powell v. Texas.
The Court in Powell considered the dis-
tinction between status and conduct but
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could not agree on a controlling rationale.
Four Justices concluded that Robinson
covered any ‘‘condition [the defendant] is
powerless to change,’’ 392 U.S., at 567, 88
S.Ct. 2145 (Fortas, J., dissenting), and four
Justices rejected that view. Justice White,
casting the decisive fifth vote, left the
question open because the defendant had
‘‘made no showing that he was unable to
stay off the streets on the night in ques-
tion.’’ Id., at 554, 88 S.Ct. 2145 (opinion
concurring in judgment). So, in his view, it
was ‘‘unnecessary to pursue at this point
the further definition of the circumstances
or the state of intoxication which might
bar conviction of a chronic alcoholic for
being drunk in a public place.’’ Id., at 553,
88 S.Ct. 2145.

This case similarly called for a straight-
forward application of Robinson. The ma-
jority finds it telling that this dissent
‘‘barely mentions’’ Justice Marshall’s opin-
ion in Powell. Ante, at 2224 – 2225.5 The
majority completely misses the point.
Even Justice Marshall’s plurality opinion
in Powell agreed that Robinson prohibited
enforcing laws criminalizing ‘‘a mere sta-
tus.’’ 392 U.S., at 532, 88 S.Ct. 2145. The
Powell Court considered a statute that
criminalized voluntary conduct (getting
drunk) that could be rendered involuntary
by a status (alcoholism); here, the Ordi-
nances criminalize conduct (sleeping out-
side) that defines a particular status
(homelessness). So unlike the debate in
Powell, this case does not turn on whether
the criminalized actions are ‘‘ ‘involuntary’
or ‘occasioned by’ ’’ a particular status. Id.,
at 533, 88 S.Ct. 2145 (Marshall, J., dissent-
ing). For all the reasons discussed above,

see supra, at 2234 – 2238, these Ordi-
nances criminalize status and are thus un-
constitutional under any of the opinions in
Powell.

D

The majority does not let the reader
forget that ‘‘a large number of States,
cities, and counties’’ all ‘‘urg[ed] the Court
to grant review.’’ Ante, at 2214; see also
ante, at 2212 (‘‘An exceptionally large
number of cities and States have filed
briefs in this Court’’); ante, at 2226 (noting
the ‘‘multitude of amicus briefs before
us’’); ante, at 2214 – 2215, n. 3 (listing cer-
tiorari-stage amici). No one contests that
States, cities, and counties could benefit
from this Court’s guidance. Yet the majori-
ty relies on these amici to shift the goal-
posts and focus on policy questions beyond
the scope of this case. It first declares that
‘‘[t]he only question we face is whether one
specific provision of the Constitution TTT

prohibits the enforcement of public-camp-
ing laws.’’ Ante, at 2224. Yet it quickly
shifts gears and claims that ‘‘the question
this case presents is whether the Eighth
Amendment grants federal judges primary
responsibility for assessing those causes
[of homelessness] and devising those re-
sponses.’’ Ante, at 2226. This sleight of
hand allows the majority to abdicate its
responsibility to answer the first (legal)
question by declining to answer the second
(policy) one.

The majority cites various amicus briefs
to amplify Grants Pass’s belief that its
homelessness crisis is intractable absent
the ability to criminalize homelessness. In
so doing, the majority chooses to see only

5. The majority claims that this dissent does
not dispute that Robinson is ‘‘hard to square’’
with the Eighth Amendment’s ‘‘text and this
Court’s other precedents.’’ Ante, at 2224. That
is wrong. See supra, at 2234 (recognizing
Robinson’s well-established rule). The majori-
ty also claims that this dissent ‘‘ignores Rob-

inson’s own insistence that a different result
would have obtained in that case if the law
there had proscribed an act rather than status
alone.’’ Ante, at 2225. That too is wrong. See
supra, at 2233 – 2234 (discussing Robinson’s
distinction between status and conduct).
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what it wants. Many of those stakeholders
support the narrow rule in Martin. See,
e.g., Brief for City and County of San
Francisco et al. as Amici Curiae 4 (‘‘[U]n-
der the Eighth Amendment TTT a local
municipality may not prohibit sleeping—a
biological necessity—in all public spaces at
all times and under all conditions, if there
is no alternative space available in the
jurisdiction for unhoused people to sleep’’);
Brief for City of Los Angeles as Amicus
Curiae 1 (‘‘The City agrees with the broad
premise underlying the Martin and John-
son decisions: when a person has no other
place to sleep, sleeping at night in a public
space should not be a crime leading to an
arrest, criminal conviction, or jail’’); Cali-
fornia Brief 2–3 (‘‘[T]he Constitution does
not allow the government to punish people
for the status of being homeless. Nor
should it allow the government to effec-
tively punish the status of being homeless
by making it a crime in all events for
someone with no other options to sleep
outside on public property at night’’).

Even the Federal Government, which
restricts some sleeping activities on park
lands, see ante, at 2210 – 2211, has for
nearly three decades ‘‘taken the position
that laws prohibiting sleeping in public at
all times and in all places violate the Rob-
inson principle as applied to individuals
who have no access to shelter.’’ Brief for
United States as Amicus Curiae 14. The
same is true of States across the Nation.
See Brief for Maryland et al. as Amici
Curiae 3–4 (‘‘Taking these policies [crimi-
nalizing homelessness] off the table does
not interfere with our ability to address
homelessness (including the effects of
homelessness on surrounding communi-
ties) using other policy tools, nor does it

amount to an undue intrusion on state
sovereignty’’).

Nothing in today’s decision prevents
these States, cities, and counties from de-
clining to criminalize people for sleeping in
public when they have no available shelter.
Indeed, although the majority describes
Martin as adopting an unworkable rule,
the elected representatives in Oregon codi-
fied that very rule. See infra, at 2241 –
2242. The majority does these localities a
disservice by ascribing to them a demand
for unfettered freedom to punish that
many do not seek.

VI
The Court wrongly concludes that the

Eighth Amendment permits Ordinances
that effectively criminalize being homeless.
Grants Pass’s Ordinances may still raise a
host of other legal issues. Perhaps recog-
nizing the untenable position it adopts, the
majority stresses that ‘‘many substantive
legal protections and provisions of the
Constitution may have important roles to
play when States and cities seek to enforce
their laws against the homeless.’’ Ante, at
2224. That is true. Although I do not pre-
judge the merits of these other issues, I
detail some here so that people experienc-
ing homelessness and their advocates do
not take the Court’s decision today as clos-
ing the door on such claims.6

A
The Court today does not decide wheth-

er the Ordinances are valid under a new
Oregon law that codifies Martin. In 2021,
Oregon passed a law that constrains the
ability of municipalities to punish homeless
residents for public sleeping. ‘‘Any city or
county law that regulates the acts of sit-
ting, lying, sleeping or keeping warm and
dry outdoors on public property that is
open to the public must be objectively

6. The majority does not address whether the
Eighth Amendment requires a more particu-
larized inquiry into the circumstances of the

individuals subject to the City’s ordinances.
See Brief for United States as Amicus Curiae
27. I therefore do not discuss that issue here.
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reasonable as to time, place and manner
with regards to persons experiencing
homelessness.’’ Ore. Rev. Stat.
§ 195.530(2). The law also grants persons
‘‘experiencing homelessness’’ a cause of ac-
tion to ‘‘bring suit for injunctive or declar-
atory relief to challenge the objective rea-
sonableness’’ of an ordinance. § 195.530(4).
This law was meant to ‘‘ ‘ensure that indi-
viduals experiencing homelessness are pro-
tected from fines or arrest for sleeping or
camping on public property when there
are no other options.’ ’’ Brief in Opposition
35 (quoting Speaker T. Kotek, Hearing on
H. B. 3115 before the House Committee on
the Judiciary, 2021 Reg. Sess. (Ore., Mar.
9, 2021)). The panel below already conclud-
ed that ‘‘[t]he city ordinances addressed in
Grants Pass will be superseded, to some
extent,’’ by this new law. 72 F.4th, at 924,
n. 7. Courts may need to determine wheth-
er and how the new law limits the City’s
enforcement of its Ordinances.

B

The Court today also does not decide
whether the Ordinances violate the Eighth
Amendment’s Excessive Fines Clause.
That Clause separately ‘‘limits the govern-
ment’s power to extract payments, wheth-
er in cash or in kind, as punishment for
some offense.’’ United States v. Bajakaji-
an, 524 U.S. 321, 328, 118 S.Ct. 2028, 141
L.Ed.2d 314 (1998) (internal quotation
marks omitted). ‘‘The touchstone of the
constitutional inquiry under the Excessive
Fines Clause is the principle of proportion-
ality: The amount of the forfeiture must
bear some relationship to the gravity of
the offense that it is designed to punish.’’
Id., at 334, 118 S.Ct. 2028.

The District Court in this case conclud-
ed that the fines here serve ‘‘no remedial
purpose’’ but rather are ‘‘intended to deter
homeless individuals from residing in
Grants Pass.’’ App. to Pet. for Cert. 189a.

Because it concluded that the fines are
punitive, it went on to determine that the
fines are ‘‘ ‘grossly disproportionate to the
gravity of the offense’ ’’ and thus excessive.
Ibid. The Ninth Circuit declined to consid-
er this holding because the City presented
‘‘no meaningful argument on appeal re-
garding the excessive fines issue.’’ 72
F.4th, at 895. On remand, the Ninth Cir-
cuit is free to consider whether the City
forfeited its appeal on this ground and, if
not, whether this issue has merit.

C

Finally, the Court does not decide
whether the Ordinances violate the Due
Process Clause. ‘‘The Due Process Clauses
of the Fifth and Fourteenth Amendments
ensure that officials may not displace cer-
tain rules associated with criminal liability
that are ‘so old and venerable,’ ‘ ‘‘so rooted
in the traditions and conscience of our
people[,] as to be ranked as fundamen-
tal.’’ ’ ’’ Ante, at 2215 (quoting Kahler v.
Kansas, 589 U.S. 271, 279, 140 S.Ct. 1021,
206 L.Ed.2d 312 (2020)). The majority
notes that due process arguments in Rob-
inson ‘‘may have made some sense.’’ Ante,
at 2217. On that score, I agree. ‘‘[H]istori-
cally, crimes in England and this country
have usually required proof of some act (or
actus reus) undertaken with some measure
of volition (mens rea).’’ Ibid. ‘‘This view
‘took deep and early root in American soil’
where, to this day, a crime ordinarily
arises ‘only from concurrence of an evil-
meaning mind with an evil-doing hand.’
Morissette v. United States, 342 U.S. 246,
251–252 [72 S.Ct. 240, 96 L.Ed. 288]
(1952).’’ Ibid. Yet the law at issue in Rob-
inson ‘‘was an anomaly, as it required
proof of neither of those things.’’ Ante, at
2217.

Relatedly, this Court has concluded that
some vagrancy laws are unconstitutionally
vague. See, e.g., Kolender v. Lawson, 461
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U.S. 352, 361–362, 103 S.Ct. 1855, 75
L.Ed.2d 903 (1983) (invalidating California
law that required people who loiter or
wander on the street to provide identifica-
tion and account for their presence); Papa-
christou v. Jacksonville, 405 U.S. 156, 161–
162, 92 S.Ct. 839, 31 L.Ed.2d 110 (1972)
(concluding that vagrancy law employing
‘‘ ‘archaic language’ ’’ in its definition was
‘‘void for vagueness’’); accord, Desertrain
v. Los Angeles, 754 F.3d 1147, 1155–1157
(CA9 2014) (holding that an ordinance pro-
hibiting the use of a vehicle as ‘‘ ‘living
quarters’ ’’ was void for vagueness because
the ordinance did not define ‘‘living quar-
ters’’). Other potentially relevant due pro-
cess precedents abound. See, e.g., Winters
v. New York, 333 U.S. 507, 520, 68 S.Ct.
665, 92 L.Ed. 840 (1948) (‘‘Where a statute
is so vague as to make criminal an inno-
cent act, a conviction under it cannot be
sustained’’); Chicago v. Morales, 527 U.S.
41, 57, 119 S.Ct. 1849, 144 L.Ed.2d 67
(1999) (opinion of Stevens, J.) (invalidating
ordinance that failed ‘‘to distinguish be-
tween innocent conduct and conduct
threatening harm’’).

The Due Process Clause may well place
constitutional limits on anti-homelessness
ordinances. See, e.g., Memorial Hospital v.
Maricopa County, 415 U.S. 250, 263–264,
94 S.Ct. 1076, 39 L.Ed.2d 306 (1974) (con-
sidering statute that denied people medical
care depending on duration of residency
and concluding that ‘‘to the extent the
purpose of the [statute] is to inhibit the
immigration of indigents generally, that
goal is constitutionally impermissible’’);
Pottinger v. Miami, 810 F.Supp. 1551,
1580 (SD Fla. 1992) (concluding that ‘‘en-
forcement of laws that prevent homeless
individuals who have no place to go from
sleeping’’ might also unconstitutionally
‘‘burde[n] their right to travel’’); see also
ante, at 2218, n. 5 (noting that these Ordi-
nances ‘‘may implicate due process and our
precedents regarding selective prosecu-
tion’’).

D

The Ordinances might also implicate
other legal issues. See, e.g., Trop, 356 U.S.,
at 101, 78 S.Ct. 590 (plurality opinion)
(concluding that a law that banishes people
threatens ‘‘the total destruction of the indi-
vidual’s status in organized society’’); Brief
for United States as Amicus Curiae 21
(describing the Ordinances here as ‘‘akin
to a form of banishment, a measure that is
now generally recognized as contrary to
our Nation’s legal tradition’’); Lavan v.
Los Angeles, 693 F.3d 1022, 1029 (CA9
2012) (holding that a city violated homeless
plaintiffs’ Fourth Amendment rights by
seizing and destroying property in an en-
campment, because ‘‘[v]iolation of a City
ordinance does not vitiate the Fourth
Amendment’s protection of one’s proper-
ty’’).

The Court’s misstep today is confined to
its application of Robinson. It is quite pos-
sible, indeed likely, that these and similar
ordinances will face more days in court.

* * *

Homelessness in America is a complex
and heartbreaking crisis. People experi-
encing homelessness face immense chal-
lenges, as do local and state governments.
Especially in the face of these challenges,
this Court has an obligation to apply the
Constitution faithfully and evenhandedly.

The Eighth Amendment prohibits pun-
ishing homelessness by criminalizing sleep-
ing outside when an individual has no-
where else to go. It is cruel and unusual to
apply any penalty ‘‘selectively to minorities
whose numbers are few, who are outcasts
of society, and who are unpopular, but
whom society is willing to see suffer
though it would not countenance general
application of the same penalty across the
board.’’ Furman v. Georgia, 408 U.S. 238,
245, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972)
(Douglas, J., concurring).
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I remain hopeful that our society will
come together ‘‘to address the complexities
of the homelessness challenge facing the
most vulnerable among us.’’ Ante, at 2226.
That responsibility is shared by those vul-
nerable populations, the States and cities
in which they reside, and each and every
one of us. ‘‘It is only after we begin to see
a street as our street, a public park as our
park, a school as our school, that we can
become engaged citizens, dedicating our
time and resources for worthwhile causes.’’
M. Desmond, Evicted: Property and Profit
in the American City 294 (2016).

This Court, too, has a role to play in
faithfully enforcing the Constitution to
prohibit punishing the very existence of
those without shelter. I remain hopeful
that someday in the near future, this Court
will play its role in safeguarding constitu-
tional liberties for the most vulnerable
among us. Because the Court today abdi-
cates that role, I respectfully dissent.
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Background:  In first case, herring fishing
companies operating in the Atlantic her-

ring fishery brought action against Secre-
tary of Commerce and National Marine
Fisheries Service (NMFS), alleging that
Magnuson-Stevens Fishery Conservation
and Management Act (MSA) did not au-
thorize Service, in implementing statutory
amendment establishing industry-funded
monitoring programs for fishery manage-
ment, to promulgate final rule requiring
Atlantic herring fishery to fund costs for
on-board observers required by fishery
management plan. The United States Dis-
trict Court for the District of Columbia,
Emmet G. Sullivan, J., 544 F.Supp.3d 82,
granted summary judgment to Secretary
and Service. Companies appealed. The
United States Court of Appeals for the
District of Columbia Circuit, Rogers, Cir-
cuit Judge, 45 F.4th 359, affirmed. Certio-
rari was granted. In second case, owners
of fishing vessels operating in the Atlantic
herring fishery brought action asserting
similar claims. The United States District
Court for the District of Rhode Island,
William E. Smith, J., 561 F.Supp.3d 226,
entered summary judgment in govern-
ment’s favor. Owners appealed. The Unit-
ed States Court of Appeals for the First
Circuit, Kayatta, Circuit Judge, 62 F.4th
621, affirmed. Certiorari was granted in
part.

Holdings:  The Supreme Court, Chief Jus-
tice Roberts, held that courts need not,
and under the Administrative Procedure
Act (APA) may not, defer to an agency’s
interpretation of the law simply because a
statute is ambiguous; overruling Chevron,
U.S.A., Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778,
81 L.Ed.2d 694.

Vacated and remanded.

Justices Thomas, Alito, Gorsuch, Kava-
naugh, and Barrett joined.

Justice Thomas filed a concurring opinion.
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